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RECEIVERS  IN  CHANCERY. 


CHAPTER  I. 

OF  RECEIVERS  GENERALLY. 

POWER  OF  THE  COURT  TO  APPOINT  A  RECEIVER  ;  AND 
THE  UTILITY  OF  SUCH  AN  OFFICER.  WHAT  18  A 
RECEIVER.  HIS  GENERAL  POWERS  ;  AND  WHAT 
PROPERTY  HE  CAN  CONTROL.  IN  WHAT  STAGES  OF 
A  CAUSE  A  RECEIVER  MAY  BE  APPOINTED  ;  TnE 
NATURE  AND  FORM  OF  PLEADING  NECESSARY  TO 
SUSTAIN  AN  APPLICATION  ;  AND  ORDERS  OF  COURT 
AFFECTING  HIM.  WHO  CAN  NOMINATE  A  RECEIVER. 
FBOM  WHAT  TIME  HE  IS  TO  BE  CONSIDERED  AS 
APPOINTFD. 


Power  of  the  Court  to  appoint  a  Receiver ;  and  (he 
utility  of  such  an  officer. 

The  power  of  the  court  of  chancery  in  England, 
to  appoint  receivers,  appears  to  have  been  very  fre- 
quently called  into  action  during  more  than  a  cen- 
tury past.  AH  the  leading  principles  in  relation  to 
it  were  well  established  there,  long  before  our  Revo- 
lution ;  and  it  was  then  and  has  ever  since  been  cou- 
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sidered,  there  and  here,.as  'a  power  of  as  great  utili 
as  any  which  belong*i'o  a  court  of  chancery.  Ai 
that  it  is  so,  will /appear  very  evident  from  a  revi< 
of  the  nature '**juid"  the  variety  of  the  exigencies 
which  it  ftas*.  been  called  into  action,  either  to  p: 
vent-frafoa,  save  the  subject  of  litigation  from  ma 
jr&lhjury  or  rescue  it  from  inevitable  destructio 
'Williamson  v.  Wilson,  1  Bland's  (Maryland)  Ch. 
420  ;  Ship  v.  Harwood,  3  Atk.  564. 

The  exercise  of  the  power  must  depend  upon  sou 
discretion,  and  in  a  case  which  it  must  appear  fit  a 
reasonable  that  some  indifferent  person  should  b 
receiver :  Verplanh  v.  Gaines,  1  J.  C.  R  57 ;  . 
parte  WoUher,  25  Ala.  81. 

There  is  no  case  in  which  the  court  appoints  a 
ceiver  merely  because  the  measure  can  do  no  har 
Orphan  Asylum  v.  WCartee,  Hopk.  435. 

The  appointment  of  a  person  as  receiver  ove 
kind  of  property  the  management  of  which  he  d 
not  understand,  with  an  undertaking  to  act  un 
the  direction  of  a  person  who  does  understand  i1 
proper:  Impton  v.  Stephenson,  11  Ir.  Eq.  R*  484. 


What  is  a  Heceiver. 

A  receiver  is  an  indifferent  person  between 
parties,  appointed  by  the  court  to  receive  the  re 
issues  or  profits  of  laud,  or  other  thing  in  questioi 
this  court  pending  the  suit,  where  it  does  not  s< 
reasonable  (to  the  court)  that  either  party  she 
receive  them :  Wyattfs  JPrac.  Meg.  335  ;  The  CI 
tauque  County  Bank  v.  White,  6  Barb.  S.  C.  I 
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589.  He  is  an  officer  of  the  court :  Matter  of  Burke, 
1  B.  &  B.  74 ;  and,  therefore,  he  is  not  to  be  dis- 
turbed by  anybody,  not  even  by  a  party,  without 
leave  of  the  court :  Fairfidd  v.  Weston,  2  Sim.  &  S. 
98 ;  Bryan  v.  Cormick,  1  Cox,  422 ;  Wardle  v.  Lloyd,  2 
MolL  388 ;  Hutchinson  v.  Ld.  Bassarene,  2  B.  &  B. 
55  ;  MS.  case  of  Broad  v.  WicTcham,  in  1  Smith's  Ch. 
Pract.  500.  And  when  a  tenant  has  attorned  to  a 
receiver,  the  court  becomes  the  landlord  :  Angel  v. 
Smith,  9  Ves.  335.  He  has  (as  we  shall  hereafter 
show)  some  privileges,  and  is  under  some  restraints : 
1  Grant's  Ch.  Pr.  298,  2d  edition.  But  he  has  no 
powers,  except  such  as  are  conferred  by  order  and 
practice:  The  Chautmique  County  Bank  v.  White, 
supra. 

His  appointment  is  provisional  only :  Skip  v.  Bar- 
wood,  3  Atk.  564 ;  Choke  v.  Gwyn,  3  Atk.  690. 

A  receiver  appointed  by  the  court  is  appointed 
on  behalf  of  all  parties,  and  not  of  the  complainant 
or  of  the  defendant  only :  Davis  v.  The  Duke  of 
Marlborough,  2  Swanst.  125.  He  is  appointed  for 
the  benefit  of  all  parties  who  may  establish  rights  in 
the  cause ;  and  the  money  in  his  hands  is  in  custodia 
legis  for  whoever  can  make  out  a  title  to  it :  Port- 
man  v.  MiUs,  8  L,  J.  (N.  S.)  Ch.  161 ;  Delany  v. 
Mansfield,  1  Hogan,  234.  And  so  long  as  a  cause  is 
undecided,  no  order  for  a  receiver  will  affect  the 
rights  of  parties  or  property :  Ship  v.  Harwood,  3 
Atk.  564.  Although  a  receiver  is  an  officer  to  hold 
property  for  the  benefit  of  the  party  ultimately  en- 
titled to  it,  yet  when  such  party  is  ascertained,  the 
receiver  is  considered  as  his  receiver :  In  re  Colvin, 
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3  Md.  Ch.  Deck  278 ;  EUicott  v.  Wwrford,  4  Mi 
80.  He  is  not  appointed  for  the  benefit  of  strangi 
to  the  suit :  Howell  v.  Ripley,  10  Paige's  C.  K.  43 

A  receiver  is,  as  between  the  parties  to  the  suit, 
be  considered  as*  appointed  from  the  date  of  1 
order  of  reference  to  the  master :  Tanfield  v.  West 
supra. 

The  court  itself  has  the  care  of  the  property 
dispute ;  the  receiver  is  but  its  creature. 

Generally  speaking,  a  receiver  should  be  a  pei 
wholly  disinterested  in  the  subject-matter  of 
suit :  BenneCs  Master,  93 ;  and  he  ought  not  to  ir 
fere  in  any  litigation  between  the  parties :  Corny 
Smith,  1  Hogan,  81. 

If  a  receiver,  in  the  discharge  of  his  duty, 
threatened  with  violence,  or  actual  violence  be  < 
mitted  upon  him,  the  court  will  attach  the  wr 
doer:  Fitepatrick  v. Eyre,  1  Molloy,  171.  As  ] 
the  officer  of  the  court,  and  his  possession  is 
its  possession,  he  is  not,  according  to  a  decisio 
Georgia,  subject  to  ordinary  process  of  punishm 
Field  v,  Jones,  11  Geo.  413.  Still,  where  a 
plaint  is  made  against  an  officer  of  the  court  of  < 
eery  for  misconduct,  while  acting  under  coL 
authority  merely,  the  court  may,  either  itself 
cognizance  of  the  complaint,  and  administer  ji 
between  the  parties,  or  may  allow  the  part; 
grieved  to  bring  his  suit  at  law  for  the  al 
injury:  Parker  v.  Brown,  8  Paige's  C.  R.  388. 

A  receiver  of  a  corporation  is  not  regarded 
purchaser  for  a  valuable  consideration,  but 
voluntary  assignee  and  personal  representative 
ceivers  v.  Patterson  Gas  Light  Co.  3  Zabr.  288 
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A  receiver  represents  the  interest  of  all  the  par- 
ties in  the  property,  which  interests  are  often  various 
and  conflicting  and  sometimes  involved  in  doubt. 
It  is  his  duty  to  protect  the  property  intrusted  to 
him,  to  the  best  of  his  ability,  for  all  those  interests, 
without  being  controlled  by  the  representatives  of 
any  one  of  them :  Iddings  v.  Bmin,  4  Sand.  Chan# 
Rep.  417. 

His  general  powers  ;    and  what  property  lie  can 

control. 

He  has  no  powers,  except  such  as  are  conferred 
upon  him  by  the  order  for  his  appointment  and  the 
course  and  practice  of  the  court :  Verplanck.  v.  Mer- 
cantile Ins.  Co.  2  Paige's  C.  R.  452 ;  unless  where  he 
is  appointed  under  the  statute  directing  proceedings 
against  corporations  (2  R.  S.  438) ;  and  then,  he  is 
a  statutory  assignee,  vested  with  nearly  all  the 
powers  and  authority  of  the  assignee  of  an  insolv- 
ent debtor:  lb.  /  Attorney  General  v.  Life  and  Fire 
Ins.  Co.  4  Paige's  C.  R.  224. 

The  rules  of  the  English  court  of  chancery  were 
formerly  strict  in  not  allowing  a  receiver  to  do  many 
things,  such,  for  instance,  as  making  leases  or  even 
repairs,  without  a  previous  approval  of  a  master. 
But,  says  Mr.  Hoflman,  our  court  would,  undoubt- 
edly, sanction,  when  performed,  what  it  would  have 
directed  to  be  done ;  and  it  is  the  constant  coui*se, 
for  officers  of  this  description,  to  perform  their  du- 
ties without  the  previous  approval  of  the  court: 
Hoffmanns  Master ,'  156.    If  this  be  so,  he  must  get 
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his  power  through  the  practice  of  the  court ;  and 
are  inclined  to  doubt  whether  a  receiver  should  si 
far  out  of  his  order  without  its  authority.   The  po 
is  not,  whether  the  court  may  possibly  protect  1 
when  he  has  volunteered  an  act ;   but  whether 
ought  to  have  done  it  without  direction  ?    Chan 
lor  Walworth   calls  the  ordinary  receiver  of 
court  a  common-law  receiver ;  and  says  he  is 
pointed  to  protect  the  fund  during  the  litigat 
and  has  no  powers,  except  such  as  are  conferred  u] 
him  by  the  order  for  his  appointment  and  the  coi 
and  practice  of  this  court:  Verplanch  v.  Mercai 
Ins.  Co.  of  N.Y.,  supra. 

Every  kind  of  property  of  such  a  nature  tha 
legal,  it  might  be  taken  in  execution,  may,  if  equits 
be  put  into  the  possession  of  a  receiver ;  and  he 
the  appointment  of  such  a  person  has  been  sai( 
be  an  equitable  execution :  Jeremy* $  Eq.  Jur.  24 
And  chancery,  which  has,  as  it  has  been  S( 
where  said,  a  a  long  arm,"  can  reach  property  oi 
the  jurisdiction.  "  The  original  and  primary  j 
44  diction  of  this  court,"  says  Chancellor  Walw< 
44  was  in  personam  merely.  The  writ  of  assist 
44  to  deliver  possession,  and  even  the  sequestri 
44  to  compel  the  performance  of  a  decree,  are 
"paratively  of  recent  origin.  The  jurisdictic 
44  the  court  was  exercised  for  several  centurie 
44  the  simple  pi'oceeding  of  attachment  agains 
44  bodies  of  the  parties  to  compel  obedience  t 
44  orders  and  decrees.  Although  the  property 
44  defendant  is  beyond  the  reach  of  the  corn 
44  that  it  can  neither  be  sequestered  nor  taken  i 
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a  ecution,  the  court  does  not  lose  its  jurisdiction  in 
"  relation  to  that  property,  provided  the  person  of 
"  the  defendant  is  within  the  jurisdiction.  By  the 
u  ordinary  course  of  proceeding,  the  defendant  may 
"  be  compelled  either  to  bring  the  property  in  dis- 
u  pute,  or  to  which  the  complainant  claims  an  equi- 
u  table  title,  within  the  jurisdiction  of  the  court,  or 
"to  execute  such  a  conveyance  or  transfer  thereof 
44  as  will  be  sufficient  to  vest  the  legal  title,  as  well 
u  as  the  possession  of  the  property,  according  to  the 
a  lex  loci  rei  sitw ;"  Mitchell  v.  Bunch,  2  Paige's  0. 
R.  615  ;  and  see  cases  there,  and  also  the  arguments 
of  counsel.  Still,  the  difficulty  remains :  as  to  a 
recognition  of  the  powers  or  officers  of  the  court  by 
persons  holding  or  being  upon  the  property  (espe- 
cially realty)  out  of  the  jurisdiction.  Thus,  in  MdJr 
cobn  v.  Montgomery,  1  Hogan,  93,  the  master  of  the 
of  the  rolls  observed,  that  a  receiver  could  not  be 
effectually  appointed  over  the  estates  in  Ireland  by 
the  English  court  of  chancery  in  any  direct  proceed- 
ing for  the  purpose ;  and  that  attempts  have  often 
been  made  to  do  so  by  service  of  orders  made  by 
the  English  court  of  chancery,  but  that  they  had 
failed,  because  the  English  court  of  chancery  has  no 
direct  means  of  enforcing  payment  of  rent  to  its 
receiver,  by  tenants  who  reside  in  Ireland.  The 
attorney-general  and  another  counsel  also  said,  that 
to  their  knowledge  such  attempts  had  frequently 
been  made,  but  were  uniformly  given  up  as  imprac- 
ticable. A  conflict,  also,  might  arise  between  the 
receiver  out  of  the  jurisdiction,  and  creditors  and 
others,  also  out  of  the  jurisdiction.    The  comity  of 
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nations  and  different  tribunals,  would  hardly  h 
receiver.    See  Abraham  v.  PUstoro,  3  Wend.  I 

A  very  able  opinion  of  Justice  Wayne's,  in  1 
v.  Clark,  17  Howard,  322  (given  since  the 
edition  of  this  work  was  published,  and  doing 
book  the  honor  to  refer  to  it  in  a  comphmei 
manner),  clearly  shows  that  a  receiver  is  the 
officer  of  the  court  which  appoints  him,  and  a 
sue,  in  a  foreign  jurisdiction,  for  the  property  o 
debtor.  There,  the  receiver  had  been  appoint* 
the  court  of  chancery  of  the  State  of  New  Yo: 
a  judgment  creditor's  suit ;  and  the  attempt  of 
officer  was  to  reach  a  claim  upon  Mexico,  t 
had  been  adjudged  to  the  judgment  debtor  b 
United  States  Commissioners  under  the  Treaty 
Mexico.  Creditors  outside  of  the  State  of 
York  had  laid  claim  to  it.  The  receiver,  wh 
also  contesting,  got  leave  from  the  New  York 
of  chancery  to  proceed  in  such  contest.  We 
such  parts  of  Justice  Wayne's  opinion  (and  ' 
was  the  opinion  of  the  court)  as  is  deemed 
sary — (after  going  through  adjudications  and  < 
44  Our  industry  has  been  tasked  unsuccessful 
44  find  a  case  in  which  a  receiver  has  been  pen 
"  to  sue  in  a  foreign  jurisdiction  for  the  prope 
44  the  debtor.  So  far  as  we  can  find,  it  has  no1 
"  allowed  in  an  English  tribunal ;  orders  have 
u  given  in  the  English  chancery  for  receivers  t 
44  ceed  to  execute  their  functions  in  another  ju 
44  tion,  but  we  are  not  aware  of  its  ever  having 
44  permitted  by  the  tribunals  of  the  last. 

44  We  think  that  a  receiver  has  never  been 
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"liked  by  a  foreign  tribunal  as  an  actor  in  a  suit. 

"  He  is  not  within  that  comity  which  nations  have 

"  permitted,  after  the  manner  of  such  nations  as 

44  practice  it,  in  respect  to  the  judgments  and  decrees 

44  of  foreign  tribunals,  for  all  of  them  do  not  permit 

u  it  in  the  same  manner  and  to  the  same  extent,  to 

u  make  such  comity  international,  or  a  part  of  the 

u  law  of  nations." 

******** 

44  A  receiver  is  appointed  under  a  creditor's  bill 
"  for  one  or  more  creditors  as  the  case  may  be,  for 
u  their  benefit,  to  the  exclusion  of  all  other  creditors 
44  of  the  debtor,  if  there  be  any  such,  as  there  are 
44  in  this  case.  Whether  appointed,  as  this  receiver 
44  was,  under  the  statute  of  New  York  or  under  the 
44  rules  and  practice  of  chancery,  as  they  may  be, 
u  his  official  relations  to  the  court  are  the  same.  A 
"statute  appointment  neither  enlarges  nor  dimin- 
44  ishes  the  limitation  upon  his  action.  His  itsponsi- 
"bilities  are  unaltered.  Under  either  kind  of  ap- 
44  pointment,  he  has  at  most  only  a  passive  capacity 
44  in  the  most  important  part  of  what  it  may  be  ne- 
4icessary  for  him  to  do,  until  it  has  been  called,  by 
44  the  direction  of  the  court,  into  ability  to  act.  He 
44  has  no  east/ra  territorial  power  of  official  action, 
44  none  which  the  court  appointing  him  can  confer, 
44  with  authority  to  enable  him  to  go  into  a  foreign 
44  jurisdiction  to  take  possession  of  the  debtor's  prop- 
44  erty,  none  which  can  give  him,  on  the  principle  of 
44  comity,  a  privilege  to  sue  in  a  foreign  court,  or 
14  another  jurisdiction,  as  the  judgment  creditor  him- 
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44  self  might  have  done  where  Ids  debtor  may  be  an 
44  nable  to  the  tribunal  which  the  creditor  may  set 
44  In  those  countries  of  Europe,  in  which  forei 
44  judgments  are  regarded  as  a  foundation  for 
44  action,  whether  it  be  allowed  by  treaty  stipulat 
44  or  by  comity,  it  has  not,  as  yet,  been  extended 
44  a  receiver  in  chancery.  In  the  United  Sta 
44  where  the  same  rule  prevails  between  the  State 
44  to  judgments  and  decrees,  aided,  as  it  is  by 
44  first  section  of  the  4th  article  of  the  Constitut: 
44  and  by  the  act  of  Congress  of  26th  May,  1Y90, 
44  which  full  faith  and  credit  are  to  be  given  in  a] 
44  the  courts  of  the  United  States  to  the  judicial 
"tences  of  the  different  States,  a  receiver,  ui 
44  a  creditor's  bill,  has  not  as  yet  been  an  actoi 
44  such,  in  a  suit  out  of  the  State  in  which  he 
44  appointed.  This  court  considered  the  effec 
44  that  section  of  the  Constitution,  and  of  the 
44  just  Aentioned,  in  M'EImoyle  and  Gohen^  13 
44  324-327.  But,  apart  from  the  absence  of 
44  such  case,  we  think  that  a  receiver  could  no 
44  admitted  to  the  comity  extended  to  judgi 
44  creditors,  without  an  entire  departure  from  < 
44  eery  proceedings  as  to  the  manner  of  his  apj 
44  ment,  the  securities  which  are  taken  from  hie 
44  the  performance  of  his  duties,  and  the  dire 
"  which  the  court  has  over  him  in  the  collects 
"  the  estate  of  the  debtor,  and  the  applicatior 
44  distribution  of  them.  If  he  seeks  to  be  i 
44  nized  in  another  jurisdiction,  it  is  to  take  the 
44  there  out  of  it,  without  such  court  having 
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"  control  of  his  subsequent  action  in  respect  to  it, 
"  and  without  his  having  even  official  power  to  give 
"  security  to  the  court  the  aid  of  which  he  seeks,  for 
tthis  faithful  conduct,  and  official  accountability. 
u  All  that  could  be  done  upon  such  an  application 
"for  a  receiver,  according  to  chancery  practice, 
"  would  be  to  transfer  him  from  the  locality  of  his 
"appointment  to  that  where  he  asks  to  be  recog- 
u  nized,  for  the  execution  of  his  trust  in  the  last, 
"  under  the  coercive  ability  of  that  court ;  and  that 
"  it  would  be  difficult  to  do,  where  it  may  be  asked 
"  to  be  done,  without  the  court  exercising  its  prov- 
"  ince  to  determine  whether  the  suitor,  or  another 
"  person  within  its  jurisdiction,  was  the  proper  per- 
"  son  to  act  as  receiver." 

It  is  sometimes  necessary  to  put  a  receiver  upon 
property  where  the  interest  of  the  parties  to  the 
suit  are  so  connected  with  those  of  third  persons, 
that  the  necessary  possession  of  the  officer  of  the 
court  conflicts  with  the  legal  rights  of  such  third 
persons.  But  the  court  never  divests  a  previous 
possession  of  such  third  persons  unnecessarily.  Even 
where  the  receiver  is  in  possession,  although  the 
court  will  not  permit  him  to  be  interfered  with, 
without  its  consent,  such  third  persons  are  per- 
mitted to  come  in  and  be  heard  in  relation  to  their 
interests.  And  the  court  will,  then,  make  such 
order  for  the  protection  of  the  rights  of  such,  third 
persons,  either  through  the  agency  of  the  receiver 
or  otherwise,  as  may  be  just  and  equitable :  Chan- 
cellor Walworth,  in  Vincent  v.  Parker,  MS.,  22  Jan- 
uary, 1838 ;  and  see  HoweU  v.  Ripley,  10  Paige's 
C.  R  43. 
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Where  the  property  in  litigation  consists  o 
gross  sum,  there  will  be  no  occasion  for  a  recei 
because  it  can  at  once,  by  an  order,  be  paid  : 
court ;  but  where  it  consists  of  income,  as  the  r< 
and  profits  of  land  or  the  profits  and  produce 
any  other  species  of  property,  a  receiver  is 
pointed:  Jbubt,  96. 

A  receiver  is  only  to  be  controlled  thro 
the  order  appointing  him,  and  the  rules  and  j 
tice  cf  the  court :  Broad  v.  Wiekham,  supra.. 

He  can  be  put  into  possession  in  a  summary  v 
Note  [c]  to  Sharp  v.  Carter,  3  P.  Wms.,  379. 

A  receiver  will  not  be  appointed  over  the  po 
sion  of  another  receiver ;  but  the  proper  motic 
that  the  receiver  already  appointed  shall  be 
tended  to  the  cause  in  which  it  is  sought  to  apj 
one:  Vatte  v.  O^HeiUy,  1  Hogan,  199.;  Irvw 
Waller,  ib.  258 ;  Oshorn  v.  Heyer,  2  Paige's  ( 
342 ;  and  see  in  this  last  case,  the  course  a  rec< 
is  to  pursue  where  there  is  a  second  suit; 
Mules,  193,  194,  of  Chancery. 

A  receiver  has  no  rights  whatever ;  he  is  on] 
officer  in  the  court ;  his  appointment  determine 
right,  and  in  no  way  affects  the  title  of  the  ] 
erty ;  his  holding  is  the  holding  of  the  cour 
him  from  whom  the  possession  is  taken  ;  and  h 
no  right  to  ask  for  a  revision  of  the  order  rem< 
him,  any  more  than  a  stranger  to  the  cause, 
as  he  is  appointed  on  behalf  of  all  parties,  an 
of  the  plaintiff  or  one  defendant  only,  so  whei 
title  to  the  property  has  been  ascertained,  h< 
be  considered  as  receiver  of  the  party  so  ent 
In  re  Golvin,  3  Md.  Ch.  Decis.  278. 
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In  what  stages  of  a  cause  a  receiver  may  be  appointed; 
and  the  nature  and  form  of  pleading  necessary  to 
sustain  an  application. 

The  general  power  of  the  court  in  England  to 
appoint  a  receiver,  appears  to  require  a  suit  to  be 
pending :  Anon.  1  Atk.  578 ;  save  in  peculiar  cases, 
such  as  lunacy:  Be  parte  Whitfield,  2  Atk.  315 ; 
Shdford,  147. 

An  obiter  dictum  of  Lord  Thurlow,  if  correctly 
reported,  shows  that  his  lordship  was  of  opinion  that, 
in  extreme  cases,  a  receiver  of  an  infant's  estate  might 
be  appointed — and  that  he  would  have  appointed  a 
receiver  if  there  had  been  no  bill  filed :  Pitcher  v. 
Billiard,  2  Dick.  580. 

This  practice,  as  to  appointing  a  receiver  only  on 
a  bill  filed,  is  not  completely  so  in  the  court  of  chan- 
cery of  Ireland.  The  statutes  relating  to  its  practice, 
direct  that  receivers,  in  certain  cases,  may  be  ap- 
pointed on  petition  and  without  bill ;  as,  for  instance, 
in  relation  to  an  infant's  real  and  personal  estate : 
4  and  5  Wm.  IV.  c.  78,  §  7  ;  or  on  behalf  of  credit- 
ors by  judgment  and  recognizance:  5  and  6  Wm. 
IV.  c.  55,  §  31. 

A  motion  for  the  appointment  of  a  receiver  will 
be  denied  as  irregular,  when  the  order  to  show  cause 
against  the  appointment  is  served  before  the  com- 
mencement of  the  suit :  Kattenstroth  v.  The  Astor 
Bank,  2  Duer's  Superior  Ct.  Eep.  632. 

A  preliminary  receivership  is,  in  effect,  an  injunc- 
tion, and  something  more  stringent  still.  It  is  to  be 
granted  with  great  caution,  and  only  in  a  case  of 
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pressing,  apparent  necessity :  Patten  v.  The  Ac 
sory  Transit  Company,  3  Abbott's  Pract  Rep. ! 

The  court  will  not  appoint  a  receiver  in  a  ca 
where  the  persons  representing  the  estate  are  ou 
the  jurisdiction  and  have  not  appeared  in  the  i 
Shaw  v.  Shore,  5LJ.  (N.  S.)  Ch.  79. 

It  may  be  as  well  to  add  here,  that  notice  or  e 
ice  of  a  subpena  should  be  made  upon  a  defend 
whom  a  motion  for  a  receiver  will  affect,  prior  to 
application  for  one :  Stratum  v.  Davidson,  1  Rus 
Mylne,  484  ;  unless,  perhaps,  where  he  is  design 
beyond  the  jurisdiction  or  keeps  out  of  the  wc 
avoid  the  service  of  process :  Quin  v.  Gfatmm>,  1  He 
75 ;  Malcomb  v.  Montgomery,  ib.  93 ;  Maguh 
Allen,  1  B.  &  R  75 ;  Coward  v.  Chadwich,  2  ] 
150,  note;  and  S.  CI  p.  634;  and  even  then, 
said,  it  cannot  be  done,  save  in  the  case  of  a 
charge :  Arthurs  v.  Arthur,  1  Hogan,  95. 
ground  for  refusing  the  appointment  of  a  rec 
before  a  party  has  been  served  with  process  k 
the  court  has  not  jurisdiction  to  deprive  a  man, 
is  not  present  to  defend  himself,  of  the  posse 
of  his  estate :  Tanfield  v.  Irvine,  2  Russ.  Ch.  R 

As  a  general  rule,  an  order  for  a  receiver  wi 
be  granted  ex  parte,  until  the  time  for  the  cU 
ant's  appearance  has  expired,  and  the  bill  has 
taken  as  confessed  against  him ;  except  where  1 
fraudulently  withdrawn  himself  out  of  the  ju: 
tion  of  the  court  to  avoid  the  service  of  pr 
Dowling  v.  Hudson,  14  Beavan,  423  ;  Sandf< 
Sinclair,  8  Paige's  C.  R.  373.  But  where  it  is 
sary  to  appoint  a  receiver  of  the  property  of  t 
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sentee,  before  the  time  for  his  appearance  has  ex- 
pired, to  prevent  such  property  from  being  wasted 
or  removed  beyond  the  jurisdiction  of  the  court,  such 
receiver  may  be  appointed  ex  parte :  lb. 

An  ex  parte  order  for  the  appointment  of  a  re- 
ceiver ought  not  to  be  granted  against  a  defendant 
who  is  not  in  default  for  not  appearing,  unless  in  a 
case  of  emergency,  where  the  property  to  which  the 
receivership  relates  would  be  likely  to  perish  before 
the  defendant  could  have  notice  and  be  heard  on  the 
application  for  a  receiver :  Gibson  v.  Martin,  8 
Paige's  C.  R  481. 
y*  A  receiver  is  appointed  in  various  stages  of  a  suit; 
and  sometimes,  but  not  usually,  before  as  well  as 
after  an  answer,  unless  fraud  is  clearly  proved  by 
affidavit,  or  where  it  is  shown  that  imminent  danger 
would  ensue  if  the  property  were  not  taken  under 
the  care  of  the  court ;  and  then  it  can  be  clearly 
done  before  an  answer :  Vann  v.  Barnett,  2  Brown's 
Ch.  C.  157. 

It  must,  however,  be  a  strong,  special  ground  to 
induce  the  court  to  interfere  before  an  answer :  Mid- 
dleton  v.  Dodswett,  13  Ves.  266;  see  also,  Lloyd  v. 
Passingham,  16  ib.  59 ;  Scott  v.  Beecher,  4  Price, 
346 ;  and  see  Bloodgood  v.  Clark,  4  Paige's  G.  R 
574. 

The  old  rule,  of  not  granting  a  receiver  before 
answer,  is  said,  in  Duckworth  v.  Trafford,  18  Ves. 
283,  to  have  been  first  broken  through  by  Lord  Ken- 
yon  ;  but  Mr.  Brown,  in  a  note  to  Vann  v.  Barnett, 
2  Brb.  C.  C.  157,  says,  that  a  motion  for  a  receiver 
before  answer  had  been  granted  by  Lord  Bathurst 
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in  1773.  With  respect  to  appointing  a  receiver 
fore  answer,  the  cases,  where  the  court  has  refn 
it,  turned  upon  this:  that  the  party  applying 
the  appointment  could  not  state  he  had,  strictly, 
equitable  title :  Metcalfe  v.  Pvlvertoft,  1  Ves.  & 
183.  The  earlier  instances  of  the  appointment  < 
receiver  before  answer,  seem  to  have  proceeded 
the  ground  of  fraud  and  danger  to  the  propei 
note  [J],  2  Swanst.  146. 

Where  an  answer  has  been  put  in  to  an  orig 
complaint,  a  motion  for  a  receiver  may  be  no 
notwithstanding  a  plea  has  been  intei^posed  tc 
amended  complaint :  Thompson  v.  Selby,  12  Sim 
100.  In  Hart  v.  Talk,  6  Hare,  612,  special  1< 
had  been  given  to  the  plaintiffe  to  move  for  libert 
amend  their  bill,  by  striking  out  the  name  of  on 
such  plaintiff*  and  making  him  a  defendant ;  and 
court  made  the  order,  without  prejudice  toamc 
then  pending  for  a  receiver  in  the  original  cause 

It  is  not  proper  to  move  for  a  receiver  upon 
effect  of  the  evidence  in  the  cause  before  hearinj 
would  be  a  source  of  general  mischief :  Lloyd  v. . 
eingham,  3  Meriv.  697. 

Even  after  hearing  and  rehearing,  and  win 
receiver  has  been  refused,  a  party  may  be  enti 
on  the  cause  coming  on  for  further  directions, 
showing  a  new  state  of  facts,  to  renew  an  apj 
tion  for  a  receiver :  AtL  Gen.  v.  Mayor,  dec,  of 
way,  1  Molloy,  95 ;  see  also  Earl  of  Fingal  v.  JL 
ib.  113.  By  an  Irish  case,  it  appears  there  ma 
ist  a  state  of  facts  where  a  receiver  will  be  contii 
even  though  a  bill  has  been  dismissed.    Thus  \i 
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prior  creditor  have  rights  upon  an  estate  and  are 
parties  to  a  suit ;  and  the  court,  by  appointing  a 
receiver,  interferes  with  their  rights ;  although  the 
complainant  dismisses  his  bill,  yet  the  court  will  pro- 
tect the  rights  of  such  creditors,  parties  in  the  cause, 
by  continuing  the  receiver,  but  putting  the  persons 
bo  protected  under  terms  to  file  a  bill  forthwith : 
Mwrrougk  v.  JBVench,  2  Molloy,  497  ;  Davis  v.  Duke 
of  Marlborough,  2  Swanst.  108.  And  in  Quin  v. 
Holland,  Ridgw.  Ca.  temp.  Hardw.  295,  a  receiver 
was  continued,  until  deeds  of  sale  under  the  decree 
were  executed,  for  the  purpose  of  collecting  arrears 
of  rent. 

A  receiver  to  collect  personal  estate  has  been  ap- 
pointed by  decree,  with  directions  to  be  continued 
until  the  further  order  of  the  court :  Raymond  v. 
Franks,  5  Ir.  Eq.  R.  24. 

A  decree  supersedes  a  receiver,  unless  expressly 
continued  by  it:  Seton  on  Decrees,  44;  and  see  a 
form  of  direction  in  a  decree  for  continuing  a  re- 
ceiver: lb.  330.  See  also  Ponsonby  v.  Same,  1 
Hogan,  321,  and  Bagot  v.  Same,  10  L.  J.  (N.  S.) 
Ch.  116. 

By  the  Code  of  Procedure  of  the  State  of  New 
York,  the  court  can  appoint  a  receiver  with  the  sole 
view  of  carrying  a  judgment  into  effect ;  as  well  as 
to  dispose  of  the  property  according  to  the  judg- 
ment :  §  244. 

By  general  practice,  where  a  receiver  had  hap- 
pened to  have  been  appointed  during  the  progress 
of  a  suit,  he  would,  necessarily,  have  been  continued 
pending  an  appeal,  provided  the  usual  security  to 
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cause  a  stay  on  the  decree  or  judgment  had 
given ;  while,  to  apply  for  a  receiver  at  the  pc 
taking  an  appeal — supposing  it  an  appeal  £ 
final  judgment — was  scarcely  ever  heard  of. 
however,  by  the  New  York  Code,  a  receiver  < 
appointed,  after  judgment  "  to  preserve  it  durii 
"pendency  of  an  appeal:"  2&vsub.  3. 

The  Code,  also,  authorizes  the  court  to  app 
receiver  when  an  execution  has  been  returne 
satisfied  and  the  judgment  debtor  refuses  to 
his  property  in  satisfaction  of  the  judgmem 
And  under  what  are  known  as  tt  Supplementar 
44  ceedings,"  the  Code  has  prompt  provisions  ft 
application  of  the  property  of  a  judgment  d 
through  a  receiver  summarily  appointed  by  a  i 
judge  without  a  bill  or  complaint:  §  294  e 
In  a  future  chapter  we  shall  fully  go  into  the 
matters. 

It  may  be  well  to  observe  here  that,  by  the 
York  Code  of  Procedure,  either  party  can  hi 
receiver  appointed  when  he  establishes  an  app 
right  to  property,  which  is  the  subject  of  the  i 
and  which  is  in  the  possession  of  an  adverse 
and  the  property,  or  its  rents  and  profits,  are  in 
ger  of  being  lost  or  materially  injured  or  imp* 
§  244,  sub.  1 .  What  is  here  meant  by  "  establish 
apparent  right,"  is  not  very  clear  when  conn 
with  an  action  before  judgment.  It  is  probabL 
the  use  of  a  well-known  term,  prima  facte  rig 
what  id  intended,  and  ought  to  have  been  the  p] 
The  principle,  in  ordinary  practice,  was  to  app 
receiver  with  the  sole  view  of  preserving  the 
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erty  in  controversy,  and  not  to  inquire  into  merits : 
see  Lloyd  v.  PaAsingham,  3  Meriv.  697.  The  code, 
however,  in  the  section  we  have  referred  to,  seems  to 
require  the  looking  into  both. 

A  receiver  has  been  appointed  in  an  urgent  case 
on  motion  after  a  decree:  Thomas  v.  JDavies,  11 
Beavau,  29,  and  see  Hills  v.  Moore,  15  ib.  175. 

In  Bowfnom  v.  Bell,  14  Simon,  392,  S.  C.  14  L.  J. 
(JV[  S.)  Ch.  110,  a  receiver  was  appointed  on  motion 
although  not  prayed  for  by  the  bill. 

Abatement,  by  the  death  of  a  co-complainant,  does 
not  cause  the  removal  of  a  receiver.  A  motion  should 
be  made  that  the  complainant  revive  (supposing  it 
a  case  of  revivor)  within  a  limited  time  :  Woods  v. 
Creaghe,  1  Hogan,  174.  In  this  case,  however,  the 
receiver  had  been  appointed  on  process.  The  defend- 
ant was  in  contempt  for  not  having  answered.  "  The 
u  plaintiff  has  acquired  a  right,"  said  a  master  of  the 
rolls,  u  to  a  receiver,  and  obtained  an  effectual  order 
"  in  the  cause,  for  his  appointment ;  that  order  still 
u  remains,  and  the  plaintiff  should  have  an  opportu- 
M  nity  of  showing  why  he  should  not  be  deprived  of 
u  the  benefit  of  it.  The  order  was  made  to  enforce 
"  an  answer  from  the  defendant,  which  he  has  not 
tt  yet  filed.  Had  the  receiver  been  appointed  on  the 
u  possession  of  a  defendant  who  had  died,  the  case 
M  would  have  been  different."  His  Honor  directed 
that  the  receiver  should  be  discharged,  unless  the 
cause  was  revived  in  ten  days  after  service  of  the 
order  on  the  surviving  plaintiff.  However,  in  the 
subsequent  case  of  Newman  v.  Mills,  2  Hogan,  291, 
the  M.  R  said,  "  An  abatement  of  the  cause  does  not 
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"determine  the  jurisdiction  of  a  receiver;  ar 
44  authority  continues  until  an  order  is  made  f< 
"  removal."  S.  JP.}  Mc  Cosher  v.  Brady,  1  Barb.  < 

329. 

Where  the  protection  of  the  rights  of  a  defer 
requires  the  continuance  of  a  receiver,  the  court 
not  grant  a  discharge  although  the  suit  is  at  an 
But  it  will  require  the  defendant,  thus  protecte 
file  a  bill  forthwith,  to  settle  his  rights :  White&i 
Pendergasty  2  Barb.  Chan.  Rep.  p.  471. 

It  has  been  decided,  in  the  Irish  court  of  charu 
that  a  prayer  for  a  receiver  is  not  necessary  to  g 
receiver  appointed,  provided  the  facts  stated  aut 
ize  the  appointment  of  one :  Malcolm  v.  Mbntgom 
2  Molloy,  500.  This,  it  would  seem,  is  not  so  in 
English  court :  for  a  party,  in  order  to  be  entitle 
move  for  a  receiver  before  a  decree,  must  hav 
prayer  to  that  effect  in  his  bill.  At  least,  it  is  t 
strongly  put  by  Mr.  Lub6  (p.  96);  although 
case  to  which  he  refers,  Cooke  v.  Gwyn,  3  Atk.  6 
does  not  entirely  bear  him  out.  It  was  a  case  of  fc 
closure ;  and  there  was  a  decree  that  the  defenda 
Gwyn,  should  redeem  or  stand  foreclosed — I 
reserving  other  matters.  The  plaintiff,  instead 
setting  down  the  cause  upou  the  equity  reserve 
applied,  by  motion,  for  possession  of  the  moiety 
mortgage  to  him.  Lord  Chancellor  Hardwicke  sai< 
"  The  court,  where  they  have,  at  the  hearing  of 
44  cause,  reserved  any  of  the  matters  in  question  b 
44  tween  the  parties,  till  after  the  master  has  mac 
44  his  report,  will  not  determine  those  matters  in 
44  summary  way  upon    motion ;    but   the  plainti 
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"should  have  set  it  down  in  the  ordinary  course, 
u  upon  the  equity  reserved.  If  the  plaintiff  had 
a  indeed  moved  for  a  receiver,  and  had  laid  a  proper 
ucase  before  the  court  for  that  purpose,  I  would  have 
"granted  the  motion  notwithstanding  the  decree, 
u  <fcc.,  &c"  These  words,  "  had  laid  a  proper  case 
u  before  the  court  for  that  purpose,"  do  not,  it  is  be- 
lieved, carry  with  them  the  absolute  necessity  for  a 
prayer  for  a  receiver.  The  propriety  or  positive 
want  of  such  an  officer  may  arise  from  a  state  of 
facts  which  come  up  between  the  time  of  filing  the 
bill  and  a  decree ;  and  which  did  not  occur  at  the 
commencement  of  the  suit.  If  this  should  be  so,  and 
the  bill  is  otherwise  so  far  rightly  framed  as  to  have 
laid  apropeu  case  before  the  court,  or,  to  use  the  lan- 
guage of  Chancellor  Hai-t  in  Malcolm  v.  Monigomei%y 
supra,  "  if  the  facts  stated  authorize  the  appointment 
of  one,"  a  receiver  would  surely  be  appointed.(a) 

In  the  case  of  Verplanck  v.  Gaines,  1  J.  C.  E.  57, 
one  of  the  defendant's  grounds  of  demurrer  applied 
to  that  part  of  the  bill  which  prayed  for  the  ap- 
pointment of  a  receiver.  Chancellor  Kent  said,  that 
this  could  not  be  a  ground  of  demurrer.  And  a  re- 
ceiver has  been  ordered  of  an  infant's  estate,  after 
the  filing  of  a  bill,  but  where  no  such  officer  wag 


(a)  Chancellor  Walworth,  on  reading  this  paragraph  in  the  first  edi- 
tion, made  the  following  note :  "  I  think  it  has  been  decided  that  where 
"the  party  in  possession  of  the  fund  or  property  had  become  insolvent 
"  pending  litigation,  a  receiver  might  be  appointed  on  petition  showing 
"  such  fact  without  the  necessity  of  a  supplemental  bill,  and  where  the 
"original  bill  showed  a  proper  case." 
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prayed  for  by  it :  v.  Gutteridge,  2  Mad.  Ch.  Pr. 

234;  and  see  Pitcher  v.  Hellier,  Dick.  580. 

Still,  there  is  no  reason  why  a  pleader,  who  knows 
his  duty,  should  not,  in  all  cases  where  a  receiver 
may  by  any  presumed  possibility  become  necessary 
or  proper,  add  a  prayer  for  a  receiver. 

And  the  draftsman  should  be  careful  to  have  all 
proper  parties  before  the  court,  in  order  to  obtain 
those  aids  to  ultimate  relief  which  protect  the  prop- 
erty in  dispute.  Thus,  although  there  are  cases  in 
which  the  court  will  appoint  a  receiver,  even  al- 
though all  the  proper  parties  to  the  suit  are  not 
before  it,  Sullivan  v.  Same,  8  Ir.  Eq.  R.  72,  yet  it 
is  very  difficult  to  do  so  at  the  inception  of  a  cause, 
unless  the  transactions  happen  to  be  ^ery  simple: 
Gray  v.  Ghaplin,  2  Russ.  145 ;  see  also  Malcolm  v. 
Montgomery,  1  Hogan,  93.  A  person,  however,  is 
not  to  be  made  a  party  who  refuses  possession  to  a 
receiver,  when  it  does  not  appear  in  what"  right  the 
possession  is ,  held :  Reid  v.  MidJleton,  1  Turn.  & 
Russ.  455. 

Who  can  nominate  a  Receiver. 

The  court,  in  appointing  a  receiver,  pays  a  proper 
attention  to  parties  and  their  property.  A  stranger 
is  not  allowed  to  nominate  a  person  as  receiver. 

It  would  be  an  invidious  thing  for  the  master  to 
appoint,  even  in  extreme  cases.  It  must  be  done 
upon  a  proposal  by  a  party  interested:  Attorney 
General  v.  Day,  2  Mad.  C.  R^  246  ;  and  any  party 
interested  in  the  cause  may  cany  in  the  necessary 
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proposal  for  one :  Bennetts  Master,  93.  And  while 
one  party  carries  in  his  proposal,  another  party  may 
present  a  counter-proposal :  1  Smith's  Oh.  JPr.  488. 
The  nominee  of  the  party,  who  has  the  carriage  of 
the  order  for  a  receiver,  will  be  appointed,  unless 
some  other  party  shall  propose  a  more  eligible  per- 
son :   Wilson  v.  Poe,  1  Hogan,  322. 

From  what  time  a  Receiver  is  to  be  considered  as 

appointed. 

The  receiver  is,  as  between  the  parties  to  the  suit, 
to  be  considered  as  appointed  from  the  date  of  the 
order  of  reference  to  the  master.  After  the  date  of 
that  order,  neither  the  owner  nor  any  other  party 
can  exercise  any  right  of  ownership  without  the 
authority  of  the  court :  Tan  field  v.  Weston,  2  Sim. 
&  Stu.  96- 


CHAPTER   II. 

WHERE  A  RECEIVER  WILL  NOT  BE  APPOINTED. 

AGAINST  THE  LEGAL  ESTATE  OB  PARTY  IN  POSSESSION. 
INADEQUACY  OF  PRICE.  AGAINST  A  TRUSTEE  HAV- 
ING A  POWER  OF  SALE  TO  PAY  DEBTS.  PENDING 
THE  REMOVAL  OF  A  TRUSTEE.  CORPORATION  ACT- 
ING AS  TRUSTEES  UNDER  AN  ORIGINAL  GRANT. 
EXECUTOR  BEING  POOR.  EXECUTOR  GENERALLY. 
TENANT  IN  COMMON.  RATES  AND  TOLLS  NOT  AL- 
READY IMPOSED.  WHERE  A  TRUSTEE  MIXES  THE 
TRUST  FUNDS  WITH  HIS  OWN  MONEYS.  WHERE  A 
PARTY  HAS  DELAYED  APPLYING  FOR  A  RECEIVER. 
WILL  CONTESTING  IN  A  SURROGATE'S  COURT.  MORT- 
GAGEE IN  POSSESSION.  SALARIES  OF  PUBLIC  OFFI- 
CERS. PUBLIC  OFFICE  IN  LITIGATION.  MORTGAGE 
NOT  WHOLLY  DUE  OR  SECURITY  INADEQUATE.  AS 
BETWEEN  DEFENDANTS.  TO  ENFORCE  APPEARANCE 
FROM  AN  ABSENT  DEFENDANT.  WHERE  THERE  IS 
ALREADY  A  RECEIVER.  STOCKHOLDER  AGAINST  A 
DIRECTOR.  DANGER  OF  EVICTION.  ON  DEFENDANT'S 
MOTION.  WHERE  ADMIRALTY  IS  THE  PROPER  FO- 
RUM. 


Against  the  legal  estate  or  party  in  possession. 

A  receiver  will  not  be  appointed  where  a  de- 
fendant is  in  possession  under  a  legal  estate. 

This  is  the  rule  in  ordinary  cases ;  and  it  is  only 
departed  from  in  cases  of  fraud  clearly  proved,  and 
of  imminent  danger  if  the  intermediate  possession 
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should  not  be  taken  nnder  the  care  of  the  court  and 
strong  ground  of  title  in  the  claimant:  Lloyd  v. 
Passingham,  19  Ves.  59 ;  Mordaunt  v.  Hooker,  1 
Ambl.  311 ;  Fori  of  Fingd  v.  Blake,  2  Molloy,  50 ; 
see  also,  Smith  v.  Smith,  2  Younge  &  Collyer,  351 ; 
or  where  a  person  takes  a  conveyance  of  a  legal 
estate  subject  to  equitable  interests  which  he  does 
not  pay  or  keep  down :  Prttchxvrd  v.  Fleetwood,  1 
Meriv.  55. 

Thus,  in  Lloyd  v.  Passingham,  supra,  a  receiver 
was  refused,  although  the  legal  estate  was  charged 
to  have  been  obtained  through  forged  documents 
and  entries.  It  appeared  that  the  defendants,  Rob- 
ert  and  Jonathan  Passingham,  as  the  grandchildren 
of  Gwynne  Lloyd,  had  recovered,  by  ejectment,  cer- 
tain estates.  This  occurred  fourteen  years  prior  to 
the  present  suit.  The  bill  impeached  the  verdict 
in  ejectment,  principally  as  obtained  upon  forged 
entries  of  burial  and  birth  contrived  by  Robert 
Passingham.  He  put  in  a  demurrer  to  so  much  of 
the  bill  as  sought  a  discovery  of  those  facts.  A 
motion  was  made  for  a  receiver,  founded  upon  affi- 
davits made  by  persons,  who  avowed  they  commit- 
ted the  forgery  and  suppressed  it  for  money.  No 
danger  to  the  property  was  shown.  The  court 
would  not  take  the  doctrine  that  a  party  demurring 
to  so  much  of  the  bill  as  seeks  a  discovery  of  facts 
having  a  tendency  to  affect  him  criminally  is,  on 
that  account,  to  be  considered  as  admitting  the  alle- 
gations of  the  bill ;  it  must  act  upon  the  evidence 
of  the  fact,  not  upon  the  refusal  of  the  party  to 
answer.    A  question  was  raised  upon  the  admissi- 
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bility  of  the  affidavits,  but  they  were  received  by 
the  court. 

With  regard  to  the  immediate  question  of  a  re- 
ceiver, the  lord  chancellor,  Eldon,  said :  The  court 
interposes  by  appointing  a  receiver  against  the  legal 
title  with  reluctance ;  compelled  by  judicial  neces- 
sity, the  effect  of  fraud,  clearly  proved,  and  immi- 
nent danger  if  the  intermediate  possession  should 
not  be  taken  under  the  care  of  the  court.  His 
lordship  looked  to  the  circumstance  that  the  defend- 
ants would  be  made  illegitimate,  provided  the  testi- 
mony should  bear  out  the  affidavits ;  also  to  the  con- 
fliction  and  contradiction  in  these  affidavits.  The 
application  for  a  receiver  was  refused  mainly,  1,  be- 
cause the  trial  in  ejectment  had  been  had  upon  other 
testimony  than  the  entries  which  were  alleged  to  be 
forged;  2,  because  doubts  were  thrown  upon  the 
affidavits  charging  the  forgery,  on  account  of  contra- 
dictions as  to  time  and  circumstances  which  made 
the  act  of  forgery,  if  done,  a  remarkable  one  ;  and 
8,  because  no  danger  as  to  the  rents  was  suggested. 
"  Whatever  may  be  the  ultimate  event  of  this  suit," 
says  the  chancellor,  u  to  which  my  act  this  day  re- 
"  fusing  this  application  will  be  no  prejudice,  I  do 
anot  conceive  that  these  circumstances  form  that 
"  extreme  case  in  which  the  possession  is  to  be  taken 
"  from  those  who  have  the  legal  title." 

The  motion  was  afterwards  renewed,  upon  the 
effect  of  the  evidence  that  had  been  taken  in  the 
cause ;  but  the  lord  chancellor  would  not  decide  the 
point  until  the  cause  had  been  heard ;  and  liberty 
was  given  to  mention  it  again,  but  the  reporter,  Mr. 


WILL    NOT    BE    APPOINTED.  27 

Men  vale,  states,  he  did  not  hear  that  the  application 
was  ever  renewed:  see  3  Meriv.  697.  The  case 
came  up  again  (Cooper's  Ca.  1 52)  upon  the  hearing, 
but  it  took  no  turn  which  could  require  a  receiver. 

The  appointing  a  receiver  was  refused  where  a 
cause  stood  for  a  new  trial  on  an  issue  devisavit  vel 
nan,  the  first  trial  having  been  in  favor  of  the  will 
and  consequently  tending  to  strengthen  the  title  of 
the  heir :  Lloyd  v.  Trirrdeeton,  2  Molloy,  81.  There 
was  a  charge  of  collusion  between  the  trustees  hav- 
ing the  legal  estate  and  the  heir  at  law ;  and  where- 
by the  latter  kept  possession.  A  motion  was  made 
on  the  part  of  the  complainant,  for  a  receiver,  with 
power  to  let  the  estate.  Lord  Chancellor  Hart  said : 
"  The  result  of  the  proceedings  at  law  touching  the 
"will  is  that,  at  present,  a  verdict  stands  against 
tf  the  will.  Then  Lord  Trimleston  (the  defendant), 
"  being  the  heir  at  law,  and  the  only  verdict  exist- 
"  ing  being  against  the  will,  has,  I  think,  a  title  to 
"  be  in  possession.  It  is  true,  a  new  trial  has  been 
"directed,  but  there  is  no  suggestion  that  in  the 
"  event  of  a  verdict  establishing  the  will,  the  trus- 
"tees  would  not  be  of  ability  to  answer  for  all 
"  arrears  to  the  person  entitled.  Under  these  cir- 
tt  cumstances,  I  think  I  shall  not  displace  the  heir. 
tt  The  possession  which  was  acquired  by  the  devisee, 
"had  not  the  quality  of  an  authorized  possession 
"  on  the  death  of  the  ancestor ;  the  heir  has  title  to 
« enter  and  retain  possession  until  the  court  inter- 
"  poses.  If  it  be  said  that  the  devisee,  being  let 
"  into  possession  by  the  favor  of  the  occupiers,  ac- 
"  quires  any  right,  that  would  be  to  adjust  the  .pos- 
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. "  session  according  to  the  will  and  pleasure  of  mere 
u  casual  persons,  who  happened  to  be  the  occupying 
"tenants  at  the  death  of  the  testator.  But  my 
"  opinion  of  the  law  is  this,  that  the  heir  has,  upon 
44  the  instant  of  the  death  of  his  ancestor  in  posses- 
sion, a  right  to  enter  and  to  turn  out,  by  the 
"shoulders,  any  other  person,  except  only  the 
44  widow,  who  has  a  right  to  stay  until  her  dower  is 
"  assigned  to  her."  u  The  first  substantial  question 
44  is,  Is  there  any  hazard  of  loss  of  the  fund  by  the 
44  insolvency  of  the  trustees  ?  It  is  admitted  there 
44  is  none ;  that  the  trustees  are  solvent  and  respect- 
44  able,  and  able  to  make  good  the  rents  in  case  the 
u  title  of  the  devisee  shall  be  substantiated.  The 
44  court,  therefore,  is  sure  that  no  solid  injury  can 
u  arise  to  any  party  from  their  intervention.  The  sec- 
44  ond  question  is,  Is  there  a  breach  of  trust  ?  That 
"  depends  upon  the  event.  There  will  have  been 
44  a  breach  if  the  will  is  established ;  but  if  it  is  not 
44  established,  there  is  no  breach  of  trust ;  for  the 
44  exigencies  of  their  trust  being  answered,  it  was  the 
44  trustees7  duty  to  deliver  the  possession  to  the  heir. 
44  But  that  remains  still  #ub  judice  ;  and  until  it  is 
44  decided  it  is  impossible  to  say  there  has  been  a 
44  breach  of  trust  by  the  trustees.  I  consider  the 
44  verdict  obtained  already  in  favor  of  the  will,  not- 
44  withstanding  that  the  question  is  not  settled  and 
44  that  there  is  to  be  a  new  trial,  as  unquestionably 
44  to  some  extent  fortifying  the  heir's  title.  It  gives 
44  him  a  prima  fade  case.  Under  such  circum- 
44  stances,  I  would  not  take  the  possession  from  the 
44  heir  at  law,  even  if  this  motion  had  come  origin- 
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"  ally  before  nie."  (It  had  come  before  the  court 
on  appeal)  "  I  might  perhaps  have  called  for  se- 
"  curity  from  the  trustees ;  but  that  is  no  part  of 
"  the  object  of  th&  motion."  The  appeal  was  dis- 
missed ;  and  the  costs  were  ordered  to  be  costs  in 
the  cause.  The  reasons  for  this  decision  appear  to 
be  these :  1.  The  heir  at  law  was  in  possession ;  and 
the  will  was  not  set  at  rest ;  2.  The  trustees,  having 
the  legal  estate,  were  not  insolvent ;  and,  3.  They 
had  been  guilty  of  no  breach  of  trust. 

In  Knighi  v.  Dupleasis^  2  Ves.  sen.  360,  an  heir 
at  law  applied  for  a  receiver  against  a  devisee.  The 
court  refused  it ;  and  left  the  heir  to  try  the  ques- 
tion at  law  and  recover  on  the  strength  of  his  own 
title.  This  question  was,  mainly,  as  to  the  alienism 
of  a  child,  devisee  of  a  portion  of  rents  until  she 
attained  twenty-one  or  married,  the  remaining  rents 
going  to  her  mother,  who  was  to  receive  all  of  them 
during  the  period  aforesaid.  The  infant  had  no 
other  property.  The  court  said,  "  If  because  there 
".is  a  contest  between  the  heir  at  law  and  devisee, 
"  the  court  should  appoint  a  receiver  and  this  de- 
"viaee  has  nothing  to  defend  his  title  with,  that 
"  may  be  a  mean  to  make  an  end  of  the  case  one 
u  way,  but  would  introduce  a  precedent  that  might 
"  go  a  great  way  and  have  very  fatal  consequences 
u  as  to  devisees,  by  stripping  them  of  any  thing  to 
u  defend  their  right." 

A  receiver  will  not  be  appointed  where  the  rights, 
as  between  the  plaintiff  and  defendant,  are  doubtful, 
if  the  defendant  has  obtained  the  legal  estate  with- 
out fraud  and  no  case  of  danger  as  to  his  security  is 
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alleged.  The  plaintiff  sued  as  heir,  and  the  answer 
neither  admitted  nor  denied  that  he  held  that  charac- 
ter :  Held,  that  this  alone  was  not  a  sufficient  ground 
for  refusing  a  receiver :  Lomcashire  v.  Lancashire,  9 
Beav.  120 ;  S.  C.  15  L.  J.  (N.  S.)  Ch.  54 ;  9  Jur.  956. 

When  the  plaintiff  shows  an  equitable  title  to 
part  of  the  property  in  dispute,  and  a  legal  and  equi- 
table title  to  another  part,  if  the  defendant  makes 
out  no  title  legal  or  equitable,  and  -the  preserva- 
tion of  the  property  requires  the  appointment  of  a 
receiver,  one  will  be  appointed :  Cole  v.  01NeiUf  3 
Md.  Ch.  Decis.  174. 

In  the  case  of  The  Earl  ofMngal  v.  Blake,  2  Mol- 
loy,  50,  a  receiver  was  appointed  against  the  heir, 
who  was  in  possession.  However,  the  heir  was  com- 
mitting waste,  by  cutting  down  timber,  partly  orna- 
mental trees ;  and  he  had  waived  an  issue  devisavit 
vd  non,  and  which,  upon  his  application,  had  been 
ordered.  He  put  his  defence  upon  the  point  of 
there  being  no  effectual  devise  to  disinherit  him. 
The  court  was  satisfied — upon  the  merits — that  the 
heir  was  shut  out  from  the  inheritance,  and,  there- 
fore, a  trespasser.  "  If  the  inheritance,"  said  the 
lord  chancellor,  u  fell  upon  the  heir  in  the  teeth  of 
"  these  devises,  as  I  think  no  scintilla  of  it  did  fall 
"upon  him,  I  shall  regret  having  ousted  the  heir 
"  from  his  possession ;  but  thinking  as  I  do,  I  grant 
"  the  receiver,  with  the  observation  that  nothing  done 
"  in  tliis  case  by  me  goes  to  affect  ah  heir  at  law  from 
"whom  the  testator  hoe  not  taken  away  the  legal 
"  estate.11 

In  Tolderoy  v.  Colt,  1  Younge  &  Collyer,  621,  a 
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will  involved  a  question  of  some  importance.     A 
single  judge  (of  the  Exchequer)   had  decided  in 
favor  of  the  complainant's  title  (same  vol.  p  240) ; 
but  the  matter  was  left  for  the  decision  of  all  the 
barons.    And  as  a  motion  was  also  made  on  the 
behalf  of  the  complainant  for  a  receiver,  the  court 
would  not  interfere  before  the  final  hearing,  inas- 
much as  the  application  was  founded  on  title  alone 
and  not  on  any  alleged  fraud  or  spoliation  on  the 
part  of  the  defendant.    The  same  principle  is  appa- 
rent in  the  case  of  Clark  v.  Dew,  1  Euss.  &  Mylne, 
103.    There,  the  devisee  filed  the  bill.    The  ecclesi- 
astical court  had  found  against  the  will  as  a  will  of 
personal  property,  on  the  ground  of  the  testator's 
insanity ;  and  an  issue  of  devisavit  vel  nan  (on  the 
same  ground)  was  now  to  be  tried  in  this  cause. 
The  court  refused  the  motion  for  a  receiver,  on  the 
grounds  of  the  validity  of  the  will  not  having  been 
set  at  rest  and  no  danger  shown.     "  This  is  an  appli- 
cation," said  Lord  Chancellor  Lyndhurst,  "to  the 
44  discretion  of  the  court,  which  is  called  upon  by 
44  the  motion  to  appoint  a  receiver  and  dispossess  the 
44  heir  at  law.    Now,  it  is  clear,  from  what  appears 
44  in  the  answer  and  from  what  is  already  known  to 
44  the  court,  that  the  will  under  which  the  plaintiff 
44  claims  is  disputed ;  and  the  only  question  to  be 
44  tried  in  order  to  decide  that  point,  is  the  sanity  of 
"the  testator.     That  question,  however,  has  been 
44  already  fully  investigated,  as  far  as  regards  the 
44  personal  estate ;  and  though  the  result  is  not  con- 
clusive as  to  the  property  now  claimed  by  the 
44  plaintiff  the  contest  lay  between  the  same  parties, 
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"  and  the  result  of  those  proceedings  was  such  as  to 
"furnish  no  reasonable  ground  for  believing  that 
"  the  plaintiff  will  succeed  when  he  brings  the  will 
"  before  the  proper  tribunal  on  an  issue  at  law.  I 
"  would  ask,  besides,  if  the  property  is  exposed  to 
"  any  danger  in  the  mean  time,  while  it  remains  in 
"  the  possession  of  the  defendants  ?  The  plaintiff  is 
"  already  bound  to  pay  over  a  considerable  sum  to 
"  the  defendants,  under  an  order  of  this  court ;  and 
"  so  long  at  least  as  he  retains  that  sum  in  his  hands, 
"  he  has  a  sufficient  security  for  the  rents  and  profits, 
"  should  it  ultimately  appear  that  he  is  justly  enti- 
"  tied.  On  both  these  grounds  the  motion  must  be 
u  refused,  but  without  costs." 

After  verdict,  but  before  judgment,  the  Master  of 
the  Rolls  appointed  a  receiver  against  a  party  in  pos- 
session, an  order  nisi  for  a  new  trial  being  pending ; 
but  the  Lord  Chancellor  reversed  the  decision :  Bain- 
brigge  v.  Baddeley,  13  Beavan's  Rep.  355. 

The  case  of  Silver  v.  The  Bishop  of  Norwich,  3 
Swanst.  112  (note),  and  While  v.  The  Bishop  of  Nor- 
wich,  ib.  109,  may  here  be  mentioned.  They  both 
related  to  the  claims  of  sequestrators  of  rectories. 
In  the  first  mentioned  case  {Silver  v.  The  Bishop  of 
Norwich),  the  rights  of  the  person  supposed  to  have 
the  legal  estate,  one  Scott,  were  not  sufficiently 
before  the  court,  nor  did  it  clearly  appear  that  he 
objected  to  the  appointment  of  a  receiver.  How- 
ever, enough  appears  to  show  the  principle  we  have 
laid  down,  namely,  that  where  a  party  properly 
claims  his  rights  as  holder  of  the  legal  estate,  a  re- 
ceiver will  not  be  appointed.  In  White  v.  The  Bishop 
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of  Norwich,  the  party  who  had  taken  out  the  seques- 
tration, was.anterior,  in  point  of  right,  to  the  com- 
plainant who  applied  for  a  receiver. 

In  Lancashire  v.  Lancashire,  9  Beavan,  120,  a 
plaintiff  sued  as  heir,  and  the  answer  neither  admit- 
ted nor  denied  that  he  held  that  character.  The 
court  held,  that  this  alone  was  not  a  sufficient  ground 
for  refusing  a  receiver. 

Inadequacy  of  price. 

A  receiver  will  not  be  ordinarily  appointed  upon 
a  charge  of  inadequacy  of  price.  If  allowed,  it  must 
be,  where  the  inadequacy  is  so  monstrous  as  to  make 
it  hardly  possible  that  the  transaction  can  stand. 
Thus,  in  Stillwell  v.  Wilhms,  6  Mad.  C.  R  49 ;  8.0. 
on  appeal,  Jac.  280,  a  bill  was  filed  for  the  purpose 
of  setting  aside  a  purchase.  John  Stillwell,  the 
father  of  the  complainant,  was  entitled  to  an  estate. 
He  was  a  common  sailor  in  a  ship  of  war.  He  sold 
the  property  in  1805  to  one  Joseph  Collier,  for  two 
hundred  and  fifty  pounds,  and  an  annuity  of  fifty-two 
pounds  and  ten  shillings  to  his  wife.  The  same 
solicitor  was  employed  by  the  purchaser  and  seller. 
The  seller  died ;  as  did  the  buyer,  the  latter  appoint- 
ing the  defendants  his  executors.  Besides  these 
facts,  the  bills  stated  various  circumstances  tending 
to  affect  the  transaction  with  fraud.  It  was  alleged 
that  John  Stillwell  was  a  person  very  ignorant  and 
inexperienced,  of  weak  intellect  and  in  constant  hab- 
its of  intoxication ;  that  he  confided  the  management 
of  the  property  to  Collier,  who  had  previously  been 
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in  possession  in  right  of  his  wife  and  who  kept 
him  in  the  dark  as  to  its  real  value :  that  he  was 
much  distressed  for  want  of  money ;  and  that  he  was 
persuaded  to  execute  the  deeds,  under  the  idea  that 
they  conveyed  the  estate  for  his  life  only.  The  de- 
fendants, by  their  answer,  stated  themselves  to  be 
ignorant  of  all  these  circumstances;  but  admitted 
that  the  conveyance  was  made  for  the  consideration 
before  mentioned  and  that  in  1809  (four  years  after 
the  purchase),  the  estate  was  of  the  annual  value  of 
one  hundred  and  ninety-four  pounds.  The  court 
considered  this  case,  if  true,  as  "  monstrous ;"  enough 
to  allow  of  a  receiver.  But  the  lord  chancellor 
(Eldon)  observed :  "  The  point  that  struck  me  was, 
"  whether  on  a  bill  to  impeach  a  sale  for  fraud,  the 
"  court  interposes  so  strongly  before  the  hearing  as 
"  to  take  away  the  possession  from  persons  holding 
"  it  under  the  effect  of  deeds  not  yet  set  aside  by  a 
"  decree  of  the  court ;  and  I  put  it  to  Mr.  Roupell" 
(the  counsel)  "to  tell  me  whether  he  could  find 
"  any  such  case."  "  I  am  ready  to  admit,  that  I  do 
"  not  remember  any  instance  of  a  receiver  being  so 
"  appointed  ;  but  still  the  question  is  whether  there 
"  may  not  be  a  case  where  it  ought  to  be  done.  If 
"  the  case  stated  be  true,  and  it  is  more  than  prob- 
"  able  that  it  is  true,  the  inadequacy  was  so  mon- 
"  strous,  the  situation  of  the  young  man  and  the  state 
"  of  his  intellect  were  such,  that  it  is  hardly  possible 
"  to  suppose  that  the  transaction  can  stand ;  and  I 
"  think,  therefore,  that  this  is  a  case  where  such  an 
"  order  may  be  made :  though  it  is  not  the  general 
"  habit  of  the  court." 
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Against  a  trustee,  having  a  power  of  sale  to  pay  debts. 

It  would  seem  that  a  trustee,  with  power  to  sell 
lands  to  pay  debts,  is  not  to*  be  controlled,  unless 
nnder  strong  circumstances  and  where  the  equitable 
title  of  the  complainant  is  apparent.  This  may  be 
gathered  from  Vann  v.  Harnett,  2  Bro.  C.  C.  158, 
although  the  report  is  little  more  than  a  memoran- 
dum, and  appears  to  have  been  printed  principally 
to  show  that  a  receiver  can  be  granted  before  an  an- 
swer. The  plaintiff's  estates  had  been  conveyed  in 
trust  to  pay  debts  by  sale,  <fec.  There  was  an  appli- 
cation for  an  injunction  and  a  receiver  upon  very 
strong  affidavits.  This  case  of  Vann  v..  Barnett  was 
referred  to  by  the  lord  chancellor  in  Metcalf  v.  Pulr 
vertoft,  1  Ves.  &  B.  183,  and  he  there  said:  "In 
tt  Vann  v.  Barnett  the  receiver  would  not  have  been 
u  appointed  unless  the  defendant  had  filed  an  affida- 
u  vit,  showing,  in  substance,  that  the  plaintiff  had  an 
u  equitable  title."  The  case,  however  (as  reported), 
cannot  be  made  much  of. 


Pending  the  removal  of  a  trustee. 

The  court  will  not  interfere,  on  an  application  to 
have  a  receiver  appointed  for  a  trust  estate,  while 
chancery  proceedings  are  pending  for  the  removal  of 
the  trustee,  unless  a  strong  case  be  made  out :  Poyth- 
ress  v.  PoytforesS)  16  Geo.  406. 
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Corporation  acting  as  trustees  under  an  original 

grant 

Where  a  corporation  are  trustees,  whether  for 
charitable  or  other  purposes,  and  their  rights,  as 
trustees,  do  not  arise  from  the  private  acts  of  indiv- 
iduals, but  from  the  original  act  or  grant  on  which 
their  authority,  as  trustees,  rests,  there  the  court  can- 
not, without  grave  consideration,  and  will  not,  where 
the  usual  mode  of  dealing  with  the  property  has  not 
been  departed  from,  interfere  with  it  by  an  inter- 
locutory order  for  a  receiver.       # 

This  was  decided  by  Lord  Chancellor  Cottenham 
in  the  case  of  the  Skinners'  Company  v.  The  Irish 
Society,  1  Mylne  &  Craig,  163. 

The  question  there  was,  whether,  upon  the  settle- 
ment made  in  the  north  of  Ireland  by  virtue  of  the 
charter  of  King  James  L,  under  which  the  towns  of 
Londonderry  and  Coleraine  were  founded  and  a 
large  tract  of  country  granted  by  the  crown  to  the 
city  of  London  or  to  the  Irish  Society  or  to  twelve 
original  companies,  the  terms  of  the  grant  simply 
constituted  the  Irish  Society  ordinary  trustees  for 
the  benefit  of  the  twelve  companies,  (of  which  the 
complainants  were  one ;)  or  whether  the  grant  was 
not  coupled  with  certain  public  purposes  and  public 
trusts,  independently  of  the  private  benefit  of  those 
twelve  companies  ? 

The  defendants  had  been  in  possession  for  two 
hundred  years. 

His  lordship,  the  chancellor,  said  "This  is  an 
"important  case,  even  supposing  it  to  be  one  of 
"  great  doubt  and  difficulty,  and  a  case,  therefore, 
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"with  respect  to  which  the  court  should  hesitate 
44  long  before  it  came  to  a  conclusive  opinion.  But 
44  it  is  quite  clear  that  the  court  would  not,  by  acce- 
u  ding  to  a  motion  for  a  receiver,  take  this  property 
"  from  the  hands  of  a  body  which  has,  for  two  centu- 
"  ries,  exercised  the  power  and  control  over  it :  see 
"  Attorney-  General  v.  Mayor  of  Bristol,  2  J.  <fc  W. 
44  294.  It  is  well  known  that  where  a  corporation 
44  are  trustees,  whether  for  charitable  or  other  pur- 
u  poses,  their  rights,  as  trustees,  do  not  arise  from 
44  the  private  acts  of  individuals,  but  from  the  origi- 
nal grant  on  which  their  authority,  as  trustees, 
44  rests ;  and  the  court  cannot,  without  grave  consi- 
44  deration,  and  will  not,  where  the  usual  mode  of 
44  dealing  with  the  property  has  not  been  departed 
44  from,  interfere  with  that  by  an  interlocutory  order. 
44  Here  the  court  is  asked,  upon  an  interlocutory  ap- 
44  plication,  to  take  upon  itself,  by  the  hands  of  its 
44  receiver,  to  administer  these  large  and  distant  es- 
44tates.  It  must  either,  therefore,  undertake  the 
44  administration  of  the  property,  with  reference  to 
44  that  which  is  fitting  to  be  done  in  the  north  of 
44  Ireland,  by  itself  directing  the  expenditure  of 
44  which  that  portion  of  the  north  of  Ireland  receives 
44  the  benefit,  or  it  must  entirely  stop  all  the  pay- 
44  ments,  and  reserve  the  money  in  the  Bank  of  En- 
44  gland  to  the  account  of  the  accountant-general,  till 
44  the  suit  can  be  finally  determined.  It  is  obvious 
44  that,  without  an  absolute  certainty  that  the  court 
44  was  right  in  the  conclusion  to  which  it  came,  the 
"court  would  not  run  the  risk  of  doing  so  great  an 
"injury  to  the  interests  of  the  various  parties  con- 
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44  cerned.  Such  a  course  ought  not  to  be  taken  if 
44  any  doubt  whatever  remained  of  the  propriety  of 
44  the  step.  But  that  is  not  all.  The  court  is  asked 
44  to  take  this  step  in  the  absence  of  the  only  indi- 
44vidual  who  can  protect  these  interests, — in  the 
44  absence  of  the  -attorney-general,  who  alone  can 
44  represent  the  several  interests  which  would  be 
44  affected  by  the  appointment  of  a  receiver."  44  But 
44  supposing  the  defendants  not  to  be  mere  naked 
44  trustees  for  the  twelve  companies,  not  to  be  trus- 
44  tees  appointed  by  the  companies,  and  removable 
44  by  them, — over  whom,  therefore,  the  companies 
44  would  have  an  absolute  power  and  control,  and 
44  whose  proceedings  they  could  call  upon  this  court 
44  to  regulate, — but  trustees  appointed  by  charter, 
44  trustees  whose  rights,  and  interests,  and  duties  are 
44  co-existent  with  the  establishment  of  the  property 
44 itself; — against  trustees  so  constituted  the  case 
44  made  was  this,  that  there  has  been  what  the  plain- 
44  tiffs  allege  is  a  departure  from  their  rights,  that  is 
44  to  say,  that  there  has  been  an  application  of  the 
44reat8  and  profits  to  certain  local  purposes,  that 
44  there  has  been  a  departure  from  the  legitimate 
44  and  proper  conduct  of  the  defendants  as  trustees, 
44  by  an  appropriation  of  certain  portions  of  this 
44  income  to  themselves  in  the  shape  of  allowances 
44  for  attendances  and  in  the  shape  of  public  dinners. 
44  When  a  motion  is  made  for  a  receiver  upon  the 
44  ground  of  the  misconduct  of  a  trustee,  the  first  in- 
44  quiry  is,  when  did  the  misconduct  take  place,  and 
44  at  what  period  did  the  plaintiffs  become  acquaint- 
44  ed  with  it  ?    It  appears  that  these  alleged  grounds 
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• 

u  of  misconduct  have  existed  from  the  time  when  the 

"  Irish  Society  were  first  constituted ;  that  for  one 

"  century  at  least  there  is  proof  that  the  Irish  So- 

"  ciety  have  been  in  the  habit  of  making  the  pay- 

"  ments  complained  of,  that  they  have  been  in  the 

"habit  of  paying  to  themselves,  that  is,  amongst 

"their  own   members,  certain  sums  of  money  for 

"  attendance,  and  that  they  have  been  also  in  the 

"habit  of  having  certain  public  dinners, — and  all 

"this  known  to  the  plaintiffs,  all  this  matter  of 

"  perfect  notoriety  long  before  the  institution  of  the 

"suit.     In  that  state  of  circumstances,  it  is  utterly 

"  impossible  tha£  the  present  application  could  be 

"  made  in  the  expectation  that  the  court  should  take 

"  from  the  Irish  Society  the  control  over  this  prop- 

"  erty  by  an  interlocutory  order ;    and  I  must  sup- 

"  pose  that  some  such  object  as  that  which  has  been 

"  suggested  at  the  bar  has  been  the  real  motive  of 

"  the  application."     "  The  only  circumstance  stated 

"in  the  pleadings  which  is  at  all  of  modern  date,  is 

"  the  expenditure  of  a  certain  sum  of  money  in  an 

"  election  at  Coleraine.    It  appears  from  the  answer 

"that  tha€  expenditure  took  place  in  the  year  1830; 

"  and  that  what  was  done  on  that  occasion  was  put 

"into  the  shape  of  a  resolution,  and  was  commu- 

"nicated   to  the  diflferent  companies  by  the  Irish 

"Society  before  the  bill  was  filed.    And  it  turns 

"out,  from  the  answer,  that  the  expenditure  was 

"  successful    in    restoring    these  freemen   to   their 

"rights, — without    entering  into  that  question,  it 

"cannot  possibly  form  a  ground  upon  which  the 

"jurisdiction  of  this  court  ought  to  be  exercised  by 
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"  way  of  interlocutory  order."  "  If  the  Irish  Society 
u  had  not  stood  in  the  situation  in  which  they  do 
"standi — if  they  had  been  more  in  the  nature  of 
"  private  trustees  than  they  appear  from  these  pro- 
"  ceedings  to  be,  it  is  impossible  that  trustees,  con- 
stituted by  the  authority  which  established  this 
"Society,  should  be  removed  by  an  interlocutory 
"  order  upon  such  a  complaint  as  is  made  upon  the 
"present  bill.  What  I  have  already  stated  will 
"be  sufficient  to  show  the  ground  upon  which  I 
"  proceed  in  refusing  this  application,  and  refusing 
"  it  with  costs." 

On  this  point,  see  also  the  case  of  The  Attorney- 
General  v.  Mayor  and  Aldermen  of  Stafford,  Bar- 
nardiston,  33. 

Moecutor  being  poor. 

A  receiver  will  not  be  appointed  because  an 
executor  is  in  mean  circumstances.  You  must 
prove  the  unfitness  of  the  person :  Anonymous,  12 
Ves.  4. 

In  Howard  v.  Papera,  1  Mad.  Ch.  R.  142,  a 
motion  was  made  for  a  receiver  over  an  executrix, 
because  she  had  no  property  whatever  of  her  own, 
and,  therefore,  there  was  danger  to  the  property  of 
the  testator.  The  vice-chancellor  (Plumer)  said, 
"  No  misapplication  or  abuse  of  trust  is  made  out 
"  against  this  executrix  ;  and  it  would  be  too  much 
"  to  take  the  administration  of  this  testator's  prop- 
"  erty  out  of  her  hands  merely  because  she  is  poor ; 
"a  circumstance  known  to  her  husband,  the  test- 
"ator,  when  he  appointed  her  executrix." 


WILL    NOT    BE    APPOINTED.  41 

The  MS.  case  of  Gladden  v.  Stoneman,  inserted 
by  Mr.  Maddocks  as  a  note  to  the  last  case, 
(1  Mad.  C.R.  143,)  would  seem,  at  a  first  reading, 
to  lessen  the  force  of  the  vice-chancellor's  closing 
remark  in  Howard  v.  Papera,  supra.  The  will 
had  not  been  proved;  and  some  time  before  the 
testator  died,  the  defendant  became  bankrupt :  but 
no  dividend  had  been  made,  nor  had  he  obtained 
lis  certificate.  The  Lord  Chancellor  remarked, 
"  Without  saying  a  person  known  by  a  testator  to 
"  be  a  bankrupt  and  yet  appointed  an  executor  by 
"such  testator,  can  be  controlled  here  by  the  ap- 
"  pointment  of  a  receiver,  in  this  case,  it  is  clear, 
"that  the  testator  did  not  advert  to  the  circum- 
stance of  this  person  being  a  bankrupt.  A  re- 
"  ceiver  must  certainly  be  appointed,"  &c. 

The  difference  between  the  two  cases  is  this ; 
in  the  one,  the  party  was  only  poor,  and  the  testator 
knew  her  to  be  so ;  while  in  the  other,  the  defendant 
was  an  uncertificated  bankrupt,  with  that  fact  un- 
known to  his  testator. 

In  the  later  case  of  Stainton  v.  The  Carron  Com- 
pany',  18  Beavan,  161,  wherein  a  large  amount  was 
at  stake,  the  master  of  the  rolls  observed :  u  The 
"  testator  must  be  presumed  to  have  been  aware,  at 
"  the  time  when  he  selected  those  persons  as  execu- 
u  tors  of  his  will,  of  the  large  powers  and  discretion 
"  which  the  law  confers  upon  them.  This  court  will 
"  not  lightly  interfere  with  the  discretion  so  reposed 
"by  the  testator.  The  circumstance  that  an  ex- 
il  ecutor  has  been  insolvent  may  be  a  reason  for  this 
"court  interfering  and  appointing  a  receiver ;  but  if 
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"  the  person  selected  by  the  testator  for  this  office 
"  was  an  insolvent  debtor  at  the  date  of  the  testator's 
"  will,  and  was  selected  by  the  testator  for  this  office, 
"  with  a  full  knowledge  that  the  person  chosen  was 
"  such  insolvent  debtor,  this  court  will  not,  on  that 
"  ground  alone,  interfere  to  take  the  property  out  of 
"  the  hands  of  such  executor  :"  Howard  v.  P opera, 
1  Mad.  142 ;  Gladden  v.  Stonen^an,  Ibid.  143  n,  and 
Manners  v.  Furze,  11  Beav.  31. 

In  Scott  v.  Becker,  4  Price's  Exch.  Kep.  346,  the 
executor  had  become  insolvent  since  his  appoint- 
ment /  and,  therefore,  a  receiver  was  appointed. 

JExecutor  generally. 

It  may  be  considered  a  rule  that  a  receiver  is 
not  to  be  appointed  over  an  executor  upon  slight 
grounds.  There  ought  to  be  strong  and  special 
reasons.  There  must  be  an  abuse  of  the  trust 
and  danger  of  insolvency,  existing  or  expected : 
Middleton  v.  Dod&wett,  13  Ves.  266  ;  and  read 
there  the  argument  of  Mr.  Heald,  who  opposed  the 
motion. 

Tenant  in  Common. 

It  is  not  usual  to  grant  a  receiver  against  a  tenant 
in  common.  Even  in  the  case  of  any  actual  exclu- 
sion of  one  tenant  in  common  by  another,  it  is 
doubtful  whether  equity  will  appoint  a  receiver. 

The  cases  of  JEvdyn  v.  Evelyn,  2  Dick.  800; 
Street  v.  Anderton^  4  Bro.  C.  C.  414 ;  and  Milbank 
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v.  Hevett,  2  Meriv.  405,  would  seem  to  militate 
against  what  we  have  just  said,  if  it  were  not  that 
these  cases  have  not,  of  late  years,  been  upheld  or 
considered  applicable,  as  will  appear  by  the  refer- 
ence which  we  shall  immediately  hereafter  make  to 
Tyson  v.  Fairdough,  2  Sim.  &  S.  142. 

In  Tyson  v.  Fairdough,  the  plaintiffs  and  defend- 
ant were  tenants  in  common  of  freehold  and  lease- 
hold houses  under  a  will ;  and  Qf  which  the  defend- 
ant was  executor.  In  1814,  the  defendant .  had 
entered  into  a  written  agreement  with  the  plain- 
tiffe  to  permit  the  latter  to  receive  the  whole 
of  the  rents,  until  they  had  repaid  themselves 
two  sums  due  from  the  defendant.  The  plain- 
tifls  had  been  in  receipt  of  the  rents  ever  since 
the  agreement  was  made ;  but,  in  May  last,  the 
defendant  gave  notice  to  the  tenants  to  pay  the 
rents  to  him,  and  not  to  tfie  plaintiffs ;  and  that  he 
would  enforce  such  payment  by  distress,  if  neces- 
sary. In  July,  the  defendant  advertised  the  houses 
for  sale ;  upon  which  the  bill  was  filed  for  a  receiver, 
and  an  injunction  to  restrain  the  sale ;  but,  before 
the  injunction  was  served,  the  defendant  had  actu- 
ally sold  all  the  houses  but  one.  The  counsel,  who 
now  moved  for  a  receiver,  cited  the  cases  of  Evelyn 
v.  Evdyn,  Street  v.  Anderton,  and  Milbank  v.  Re- 
vett.  Vice-Chancellor  Leach  said,  "Exclusion  is 
"where  one  tenant  in  common  receives  the  whole 
tt  rent  and  excludes  his  companion  from  the  share 
"  due  to  him.  The  notice  of  the  defendant  is  not 
"  exclusion.  Notwithstanding  this  notice,  the'  ten- 
"  ants  may  pay  the  whole  of  the  rents  to  the  plain- 
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"  tifls ;  and  certainly  may  safely  pay  to  the  plain- 
u  tifls  their  due  share  of  the  rents.  I  may  observe 
"  that,  even  in  the  case  of  any  actual  exclusion  of 
u  one  tenant  in  common  by  another,  I  doubt  whether 
11  this  court  would  appoint  a  receiver.  If  it  were 
"  an  exclusion  which  amounted  to  an  ouster  at  law, 
"  the  party  complaining  must  assert  at  law  his  legal 
u  title.  If  it  were  not  such  an  exclusion,  this  court 
"  would  compel  the  tenant  in  common  in  receipt  of 
"  the  rents  to  account  to  his  companion,  but  would 
"  not,  I  think,  act  against  his  legal  title  to  posses- 
"  sion ;  and  the  reason  is  because  the  party  com- 
*'  plaining  may,  at  law,  relieve  himself  by  the  writ 
"  of  partition.  Of  the  cases  cited,  Street  v.  Anderton 
"  was  an  equitable  estate ;  JEveh/n  v.  Evelyn  is  but 
"  a  word,  and  does  not  explain  the  nature  of  the 
"  estate ;  and  Milhank  v.  Revett,  which  was  very 
"  shortly  and  very  loosely  argued,  considers  that  the 
"  principles  which  applied  to  partners  are  applicable 
"  also  to  tenants  in  common,  which  probably  would 
"  not  have  been  the  opinion  if  the  case  had  been 
"  more  fully  argued." 

It  may  be  as  well  to  say  that,  even  in  MUbanh  v. 
IZevett,  the  master  of  the  rolls  observed  that  it  re- 
quired a  case  of  the  strongest  misconduct  to  obtain 
a  receiver. 

What  is  above  said  under  this  section  (of  Ten- 
antcy  in  Common)  appeared  in  the  first  edition  of 
the  present  work.  Since  then,  the  case  of  Hargrave 
v.  Hargrave,  9  Beavan,  549,  has  appeared.  There, 
under  special  circumstances,  a  receiver  of  a  moiety  of 
an  estate  held  or  claimed  in  common  was  appointed* 
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But  the  master  of  the  rolls  appears  to  have  given 
no  reasons  for  his  decision,  and  we  respectfully  doubt 
its  soundness.    There,  a  testator  demised  real  estate 
to  his  son  John  for  life,  with  remainder  to  John's 
children,  as  tenants  in  common  in  tail.    The  plain- 
tiff, John  Robert  Hargrave  (an*  infant),  by  his  bill, 
insisted  that  he  and  the  defendant,  William  J.  Har- 
grave, as  the  only  two  children  of  the  testator's  son, 
John,  were  entitled  to  the  estate.    The  bill  stated 
the  existence  of  outstanding  terms,  which  prevented 
the  plaintiff  proceeding  at  law,  and  it  prayed  a  par- 
tition of  the  estate,  an  account  of  a  moiety  of  the 
rents  (the  defendant  having  been  in  possession  of 
the  whole),  and  for  a  receiver,  and  an  injunction  to 
restrain  the  setting  up  of  the  outstanding  terms. 
The  defendant  insisted  that  the  plaintiff  was  illegiti- 
mate ;  that  he  had  been  born  at  a  period  when  the 
testator's  son  John  had  no  intercourse  with  his  wife, 
and  was  resident  abroad,  while  his  wife  was  resident 
in  England.    The  defendant  admitted  that  he  was 
in  receipt  of  the  whole  rents.     An  issue  as  to  the 
plaintiff's  legitimacy  had  been  directed,  and  which 
had  been  found  in  his  favor.     Pending  an  applica- 
tion for  a  new  trial,  counsel  moved  for  an  injunction 
to  restrain  the  defendant  from  receiving  the  rents  of 
a  moiety,  and  for  a  receiver  of  the  rents  and  profits 
of  a  moiety  of  the  estate ;    and  that  the  tenants 
might  attorn  as  to  such  moiety  thereof,  and  pay  a 
moiety  of  their  rents  to  the  receiver ;  and  that  the 
receiver,  as  to  such  moiety,  might  be  at  liberty  to 
manage,  as  well  as  set  and  let  the  same,  with  the 
approbation  of  a  master.    They  cited    Calvert  v. 
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Adams,  2  Dickens,  478  ;  3oelyn  v.  Evelyn,  ib.  800 ; 
Lowndes  v.  Baddington,  3  Dan.  Ch.  Pr.  417, 1st  ed. ; 
Taylor  v.  Jar  dine,  8  March,  1840,  Reg.  Lib.  B.  fo. 
447.  The  plaintiff's  counsel  argued  that  a  receiver 
of  a  moiety  could  not  be  appointed ;  fox  "  how " 
(as  was  observed  by  Lord  Northington),  "  could  a 
receiver  let,  set,  or  distrain,  or  take  any  step  without 
the  consent  of  the  other  coparcener : "  Wittougld/y 
v.  Wittoughby,  2  Dickens,  478.  He  observed  that 
in  Tyson  v.  Fairclough,  2  Sim.  &  St.  142,  Sir  John 
Leach  said ;  "  I  may  observe  that,  even  in  the  case 
"of  an  actual  exclusion  of  one  tenant  in  common  by 
"  another,  I  doubt  whether  this  court  would  appoint 
"  a  receiver.  If  it  were  an  exclusion  which  amounted 
"  to  an  ouster  at  law,  the  party  complaining  must 
"  assert  at  law  his  legal  title.  If  it  were  not  such 
"  an  exclusion,  this  court  would  compel  the  tenant  in 
"  common  in  receipt  of  the  rents  to  account  to  his 
"companion;  but  would  not,  I  think,  act  against 
"his  legal  title  to  possession;  and  the  reason  is, 
"  because  the  party  complaining  may,  at  law,  relieve 
"  himself  by  the  writ  of  partition.  It  is  upon  this 
"  ground  that  this  court  has  constantly  refused  to 
"restrain  a  tenant  in  common  from  cutting  timber 
"  or  doing  any  other  act  not  amounting  to  destruc- 
"  tion."  And  he  argued  that  the  notice  of  motion 
did  not  merely  appoint  a  person  to  receive  the  in- 
font's  share  of  the  proceeds  from  the  party  in  posses- 
sion,  but  actually  displaced  the  possession  of  the 
other  tenant  in  common,  which  Lord  Eldon,  in 
Lowndes  v.  Baddington,  3  Dan.  Pr.  417,  appeared 
to  have  carefully  avoided.    The  master  of  the  rolls 
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took  the  case  for  advisement,  but,  ultimately  said 
that  the  plaintiff  might  take  the  order. 


Hates  and  Tolls  not  already  imposed. 

A  receiver  will  not  be  appointed  for  the  taking 
of  tolls  or  rates  not  already  imposed  by  the  com- 


|  missioners. 


In  Drewry  v.  Barnes,  3  Buss.  94,  a  bill  was  filed 
by  the  complainant,  as  executor  of  John  Armitage, 
who  had  lent  money  to  the  commissioners  of  the 
parish  of  St.  Paul,  Shad  well,  upon  the  credit  of  the 
rates.    The  prayer  was,  that  an  account  might  be 
taken  of  what  was  due  in  respect  to  the  money  bor- 
rowed and  interest;  and  that  payment  might  be 
decreed ;  or,  if  the  principal  were  not  paid,  that  pro- 
vision might  be  made  for  keeping  down  the  future 
interest ;  and  that,  for  that  purpose,  the  rates  and 
assessments  might  be  applied  for  his  benefit,  and  a 
receiver  of  them  appointed.     The  Master  of  the 
rolls :   u  The  substantial  relief  prayed  by  this  bill  is 
"  an  account  and  the  appointment  of  a  receiver.    To 
u  direct  an  account  amounts  to  nothing,  unless  a 
"  receiver  be  appointed.    No  case  has  been  cited  of 
u  the  appointment  of  a  receiver  by  this  court  where 
44  the  rates  were  to  be  fixed  by  a  future  assessment  and 
utobe  collected  at  a  future  period.    A  case  has  been 
"  referred  to,  (a)  in  which  it  was  said  that  a  receiver 
"  of  tolls  might  be  appointed ;  but  that  doctrine  was 

(a)  Knapp  v.  Williams,  4  Yes.  480. 
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"•applied  to  circumstances  very  different  from  t 
"  which  occur  here.  The  tolls,  6f  which  it  was  t 
"  said  a  receiver  might  be  appointed,  were  fixed 
"  ments ;  they  were  in  the  nature  of  rent ;  here,  t 
"  is  no  fixed  sum  to  be  paid.  It  is  the  coramis 
"  ers  who  are  to  impose  the  rate ;  and,  until  the 
"be  imposed  by  them,  there  is  nothing  whi< 
"  receiver  could  collect.  Suppose  that  the  rate 
"  posed  by  the  commissioners  were  not  sufficien 
"  answer  the  other  purposes  of  the  act  and  to  1 
"  down  the  interest  of  the  bonds,  what  would  bt 
"  next  step  to  be  adopted  ?  The  parties  would  1 
"  to  apply  to  the  court  of  king's  bench,  in  o 
"  to  compel  the  commissioners  *  to  make  an  adeq 
"  rate.  But,  on  the  same  motion  on  which  they 
"  ordered  to  make  a  rate,  directions  may  be  give 
"  to  the  mode  in  which  the  proceeds  of  the  rate 
"  to  be  applied.  Why  then  come  to  this  cour 
"  relief  when  it  may  be  requisite  that  somet 
"  should  be  done,  which  a  court  of  equity  cannot 
"  and  all  that  it  is  necessary  to  do  may  be  done 
"  court  of  law  ?  To  appoint  a  receiver  of  such  i 
"  would  be  productive  of  great  public  mischief, 
"  of  extreme  inconvenience  to  this  particular  j>i 
"in  the  administration  of  its  parochial  concei 
The  bill  was  dismissed,  without  costs. 

But  where  present  tolls  (as,  for  instance,  t 
pike  tolls)  are  not  applied  to  the  objects  of 
trust,  a  receiver  will  be  appointed :  Kncupp  v. 
Hams,  4  Ves.  430,  note  (a) ;  and  in  the  case  < 
mortgagee  thereof,  who  has  taken  possession  of 
gates,  collected  the  tolls  and  appropriated  ther 
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his  own  use,  in  exclusion  of  the  other  incumbrancers, 
he  was  directed  to  account,  and  a  receiver  was  ap- 
pointed :  Dumville  v.  Ashbroohe,  cited  in  Drury  v. 
Barnes,  ubi  supra. 

Where  a  trustee  mixes  the  trust  funds  with  his  own 

moneys. 

Chancellor  Jones,  in  The  Orphan  Asylum  So- 
ciety v.  fflCartee,  Hopk.  429,  decided  that  a  trus- 
tee's mixing  the  trust  funds  with  his  own  was  not 
sufficient  for  the  appointment  of  a  receiver,  where 
it  was  not  alleged  that  the  fond  was  in  danger,  nor 
denied  that  the  trustee  kept  accounts.  "Many 
u  trustees,"  said  the  chancellor,  "  and  many  public 
"agents,  keep  their  moneys  in  no  other  manner ; 
a  they  mix  the  trust  funds  with  their  own  funds  in 
"  bank  or  in  coffers ;  and  it  is  not  deemed  a  breach 
"of  duty." 


Where   a    party   has    delayed    applying   for    a 

Heceiver. 

A  complainant  will  not  be  allowed  a  receiver 
where  he  has  been  guilty  of  delay  or  has  omitted  a 
proper  opportunity  of  advancing  his  cause. 

Thus,  in  Yowng  v.  Graham,  1  Hogan,  118,  the 
defendant  opposed  the  motion  for  a  receiver  on  the 
ground  of  the  plaintiff's  having  neglected  to  make 
the  application  when  the  answer  came  in ;  so  much 
time  had  since  elapsed  that  the  cause  might  now 
have  been  in  the  list  for  hearing,  if  due  diligence 

4 
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had  been  used.  The  Master  of  the  rolls,  M'Ma 
said,  "  It  is  a  fixed  rale  of  practice  that  a  plai 
"  who  has  allowed  an  issaable  term  and  vacatioi 
44  which  issue  might  be  joined  and  witnesses  e: 
44  ined)  to  elapse,  after  an  answer  has  been  filed, 
44  not  be  afterwards  allowed  to  move  for  a  rece 
44  on  the  admissions  in  the  answer.  This  applies 
44  is  never  complied  with,  if  the  plaintiff  has  1 
44  guilty  of  delay  or  has  omitted  a  proper  op 
44  tunity  of  advancing  his  cause.  I  shall,  there 
44  refuse  the  application,  without  entering  into 
44  merits  of  the  case  as  they  may  appear  on 
44  pleadings." 

And  in  Kirwcm  v.  Kiruxm,  1  Donnelly's  Mk 
of  Cases,  71,  a  receiver  was  refused  on  the  groui 
delay.  The  party  applying  had  rights  in  1831, 
did  not  file  his  bill  until  1834. 

Will  contesting  in  a  surrogate's  court. 

There  are  English  cases  that  show  how  a  < 
of  equity  will  interfere  in  preserving  a  testa 
property,  while  his  will  is  litigating,  by  the  app 
ment  of  a  receiver :  Montgomery  v.  Clark,  2 
378 ;  King  v.  King,  6  Ves.  172 ;  Atkinson  v. 
shaw,  2  Ves.  &  B.  85,  and  note  there  of  W 
v.  Walker ;  also,  Ball  v.  Oliver,  2  Ves.  &  B 
and,  particularly,  Watkins  v.  Brent,  7  Sim.  512 ; 
on  appeal,  1  Mylne  &  Craig,  97 ;  Marr  v.  Littlei 
2  ib.  454. 

And  there  are  also  cases  in  England,  where 
an  officer  has  not  been  appointed,  because  the  < 
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siastical  court  could  grant  an  administration  pen- 
dente lite:  Richards  v.  Ckave,  12  Ves.  462  ;  Knight 
v.  Dupiessis,  1  Ves.  sen.  324 ;  and  see  Jones  v.  Frost, 
3  Mad.C.  R  1;  and  Dew  v.  Clarice,*  Sim.A  S.108. 
And,  in  the  State  of  New  York,  a  surrogate,  in  case 
of  a  contest  relative  to  the  proof  of  a  will  or  relative 
to  granting  letters  testamentary  or  of  administration 
%ith  the  will  annexed  or  of  administration  in  case  of 
intestacy  or  when,  by  reason  of  absence  from  the 
State  of  any  executor  named  in  a  will  or  for  any 
other  cause,  a  delay  is  necessarily  produced  in  grant- 
ing such  letters,  may,  in  his  discretion,  issue  special 
letters  of  administration,  authorizing  the  preserva- 
tion and  collection  of  the  goods,  chattels,  personal 
estate  and  debts  of  the  deceased,  and  to  secure 
the  same  at  such  reasonable  expense  as  the  surro- 
gate shall  allow ;  and  for  those  purposes  he  may 
maintain  suits  as  administrator,  <fcc,  <fec. :  Laws  of 
1837,  p.  524,  §  23,  24 ;  (a)  and  see  also,  2  R  8. 
62,  §  33. 

Thus  the  court  of  chancery  may  well  be  saved 
the  trouble  of  appointing  a  receiver  of  the  personal 
effects  of  a  testator ;  (b)  while,  the  jealousy  of  the 
court  in  taking  away  the  legal  estate  in  lands  from 


(«)  Query.  How  fiur  does  the  above  power  of  the  surrogate  to  appoint 
a  collector,  embrace  the  case  of  a  recall  of  probate  or  letters  ?  In  Ruther- 
ford v.  Dougla*,  note  (a),  IS.  AS.  Ill, a  receiver  was  appointed,  pend- 
ing a  suit  in  an  ecclesiastical  court,  to  recall  probate.  And  see  Walking 
y.  Brent,  7  Sim.  512 ;  &  C.  on  appeal,  1  Mylne  &  Craig,  06 ;  Mart  v. 
LitUcwood.  2  ib.  454. 

(b)  Indeed,  the  court  of  chancery  has  no  original  jurisdiction  to  try 
the  validity  of  a  will  of  personal  property :  Cotton  v.  Boss,  2  Paige's 
C.  B.  806. 
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an  heir,  devisee,  &c,  makes  a>  receiver  seldom  war 
where  a  will  of  real  estate  is  in  controversy,  Ai 
the  subject  of  appointing  a  receiver  over  the  1< 
estate,  see  the  first  part  of  this  chapter. 

In  Maryland,  the  court  of  chancery  has  autho 
to  protect  the  property  of  an  intestate  or  testa 
by  appointing  a  receiver,  pending  a  litigation  in 
orphans'  court  for  probate  or  adminiatration ; 
in  such  case  the  court  proceeds  upon  the  gro 
that  the  property  is  in  danger,  because  it  may 
into  the  hands  of  those  who  have  no  interest  ii 
and  it  will  not  forbear  to  exercise  its  power  to 
point  a  receiver,  because  the  orphans'  court  may 
vide  for  the  collection  of  the  effects  of  the  decej 
by  granting  letters  pendente  Ute:  In  re  Ocl 
3  Md.  Ch.  Decis,  278. 

Demurrers  to  a  bill,  praying  a  receiver  on  acc< 
of  a  litigation  pending  in  the  ecclesiastical  court,  v 
overruled,  notwithstanding  the  receiver  was  a£ 
generally,  and  not  pending  the  Jitigation  in 
ecclesiastical  court ;  and  notwithstanding  that  the 
also  was  framed  for  and  asked  a  declaration  of  rig 
administration  and  partition,  and  although  such 
ther  relief  could  not  be  granted  until  the  litiga 
in  the  ecclesiastical  court  was  determined,  and 
ties  added  accordingly :  Major  v.  Major,  8  Jur. 

The  existence  of  a  suit  to  recall  probate  inw' 
the  probate  was  ordered  into  court  is  not  of  its* 
sufficient  ground  for  appointing  a  receiver :  Nei 
v.  Rickett*,  10  Beavan,  Kep.  525. 


WILL    KOT    BE    APPOINTED.  68 


Mortgagee  in  possession. 

A  receiver  of  chattel  property  held  by  a  mort- 
gagee in  possession  will  not  be  appointed  except  in 
cases  of  necessity;  for,  possession  after  forfeiture, 
constitutes  the  essential  element  of  a  chattel  mort- 
gage. It  is  the  precise  thing  contracted  for,  the 
security  on  the  faith  of  which  the  creditor  usually 
makes  his  loan  and  without  which  he  would  have 
retained  his  funds  in  his  own  hands.  To  deprive 
him  of  it,  without  just  cause,  is  to  impair  the  obliga- 
tions of  a  valid  contract,  a  proceeding  beyond  the 
constitutional  power  of  the  court,  as  well  as  of  the 
Legislature :  Patten  v.  The  Accessory  Transit  Com- 
pany, 4  Abbott's  Prac.  Rep.  235  (reversing  S.  O. 
p.  139,  ibid.) 

Where  any  thing  is  due  to  a  mortagee  in  posses- 
sion, he  will  not  be  deprived  of  such  possession  by 
any  appointment  of  a  receiver. 

In  QuarreU  v.  Beckford,  13  Ves.  377,  the  court 
said,  u  that  if  the  mortagee,  though  he  cannot  state, 
u  with  any  great  precision,  what  sum  is  due  to  him, 
a  can  say  upon  his  oath,  he  believes  a  sum  of  money 
"is  due  and  his  mortgage  is  not  satisfied,  the  court 
41  will  not  take  the  possession  from  him,  even  for  the 
"purpose  of  placing  it  in  the  hands  of  the  court." 
However,  if  a  mortgagee  in  possession  declines  saying 
whether  there  be  any  thing  due  to  him,  a  receiver 
can  be  appointed.  This  may  (although  it  was  a  case 
for  a  consignee)  be  gathered  from  QuarreU  v.  Bech 
ford;  and  especially  from  Oodrington  v.  Parker », 
16  Ves,  469. 
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Lord  Chancellor  Eldon,  in  Berney  v.  8e 
1  Jac.  &  Walker,  627,  confirmed  what  had 
said  in  QuarreU  v.  Beck/ord;  remarking,  tha 
knew  of  no  instance  where  the  court  had  appoi 
a  receiver  against  a  mortgagee  in  possession 
less  the  parties  making  the  application  would 
him  off ;  and  pay  him  off  according  to  his  dei 
as  he  stated  it  himself.  "The  rule  about  recen 
said  his  lordship,  "is  very  clear;  a  mortg 
"  who  has  the  legal  estate,  cannot  have  a  rece 
"an  equitable  mortgagee  may,  but  he  cann 
"  the  first  is  in  possession.  I  remember  a  case  v 
"  it  was  much  discussed,  whether  the  court  ^ 
"  appoint  a  receiver,  when  it  appeared  by  th< 
"  that  there  was  a  prior  mortgagee,  who  was  i 
"  possession.  I  have  a  note  of  that  case :  there 
"  Thurlow  made  the  appointment  without  prej 
"  to  the  first  mortgagee's  taking  possession ;  and 
"was  afterwards  followed  by  Lord  Kenyon. 
Phipps  v.  Bishop  of  Bath  and  Wells,  2  Dick. 
Bryan  v.  Oormick,  1  Cox,  423 ;  D aimer  v. . 
wood,  2  ib.  378 ;  Price  v.  Williams,  Coop 
Brooks  v.  Greathed,  1  Jac.  &  Walker,  176 
case  of  Newman  v.  Newman,  in  Belt's  edit.  o1 
C.  C.  v.  2,  p.  91,  n.  (7). 

The  case  of  Howe  v.  Wood,  2  Jac.  &  W 
553,  is  to  the  same  point.  There,  the  morl 
in  possession  had  put  in  his  answer,  insisting 
he  had  not  been  fully  paid.  "  Considering  the 
"  tion,"  observed  the  court  in  that  case,  "  as  be 
"  mortgagor  and  mortgagee,  I  do  not  know  < 
"  instance  where  a  mortgagee  in  possession  ha 
"  by  answer,  that  any  thing  was  due  to  bin 
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"the  court  has  tried,  upon  affidavits  against  the 
"answer,  whether  that  was  true  or  not.  In  Beck, 
ford's  case,  (a)  I  said  that  if  he  would  swear  six- 
"  pence  was  due,  I  would  not  appoint  a  receiver.  It 
"  is  impossible  for  the  court  thus  to  go  on,  if  it  is 
"thus  to  try  the  question  of  the  account  between 
"mortgagor  and  mortgagee.  The  original  connection 
a  between  these  parties  was  that  of  mortgagor  and 
"  mortgagee ;  and  if  a  receiver  or  manager  is  to  be 
tt  appointed,  in  other  words,  if  the  possession  is  to  be 
"taken  from  the  mortgagee,  it  must  be  on  such 
"grounds  as  this  court  acts  upon  in  such  cases ;  and 
"if  it  is  not,  therefore,  clearly  shown  that  the  mort- 
"  gagee  is  fully  paid,  and  that  almost  by  his  own 
"  admission,  this  court  will  not  deprive  him  of  the 
"possession.  BeckforcPs  case  is  the  utmost  length 
"  to  which  the  court  has  ever  gone ;  and  in  that 
"  case  the  mortgagee  would  not  state  that  sixpence 
"  was  due  to  him." 

However,  the  principle  of  not  disturbing  the 
possession  of  a  mortgagee  by  appointing  a  receiver, 
will  not,  it  is  believed,  apply  where  the  party  in 
possession  is  a  puisne  mortgagee  and  a  first  mort- 
gagee asks  for  a  receiver :  Page  v.  The  Marquis  of 
WeUesley,  1  Hogan,  179. 

And  a  receiver  against  a  mortgagee  in  possession 
has  been  granted  after  decree  on  the  application  of 


(a)  Quarrell  v.  Btckford.  This  case  appears  in  18  Ves.  877;  but  it 
then  was  before  Lord  Erskine.  It  was,  as  is  observed  in  note  (a)  to  vol. 
1  of  Jac.  &  W.  629,  probably  afterwards  before  Lord  Eldon,  who  gave 
the  decision  in  the  above  case  of  Eowe  y.  Wood. 
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another  mortgagee,  a  co-defendant :  Hills  v.  Jt 
15  Beaven,  Rep.  175. 

It  may  be  as  well  to  add  here,  that  where  a  : 
gagee  is  not  in  possession  and  there  is  no  legal 
set  up  against  him,  he  has  nothing  to  do  (in  \ 
where  he  is  not  complainant)  with  a  motion 
receiver:  for  he  can  enter  as  mortgagee  anc 
appointment  will  not  prejudice  that  right.  Tin 
stant  habit  of  the  court,  upon  such  a  motion,  i 
to  look  at  the  mortgagees  further  than  to  take 
that  they  are  not  prejudiced :  Norway  v.  Hoi 
Ves.  153. 

Salaries  of  Public   Officers. 

By  the  English  statutes  of  5  &  6  Edward  VL 
44  against  buying  and  selling  offices,"  no  person 
thereafter  u  bargain  or  sell  any  office  or  office 
44  deputation  of  any  office  or  offices  or  any  pa 
44  parcel  of  any  of  them,  or  receive,  have  or  tab 
44  money,  fee,  reward  or  any  other  profit  direct 
44  indirectly,  or  take  any  promise,  agreement,* 
44  nant,  bond  or  any  assurance  to  receive  or  hav 
44  money,  fee,  reward  or  other  profit,  directly  < 
44  directly,  for  any  office  or  offices  or  for  the  de 
44  tion  of  any  office  or  offices  or  any  part  of  a 
44  them ;  or  to  the  intent  that  any  person  should 
44  exercise  or  enjoy  any  office  or  offices,  or  the  < 
44  tation  of  any  office  or  offices  or  any  part  of  a 
44  them,  which  office  or  offices,  or  any  part  or  p 
44  of  them,  shall  in  any  wise  touch  or  coi 
44  the  administration  or  execution  of  justice,  o 
44  receipt,  controlment  or  payment  of  any  ol 
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u  king's    highness9  treasure,  money,  rent,  revenue, 
u  account,    aulnage,   auditorship    or    surveying    of 
uany  of  the  king's  majesty's  honors,  castles,  ma- 
unors,  lands,  tenements,  woods  or  hereditaments, 
"or  any  of  the  king's  majesty's  customs,  or  any 
"other  administration  or  necessary  attendance  to 
"be  had,  done  or  executed  in  any  of  the  king's 
"majesty's   custom-house  or  houses   or  the  keep- 
■fag  of  any  of  the  king's  majesty's  towns,  castl£ 
ttor  fortresses,  being  used,  occupied  or  appointed 
"for  a  place  of  strength  and  defense;  or  which 
u  shall  concern  or  touch  any  clerkship  to  be  occu- 
pied in  any  manner  of  court  of  record,  wherein 
"justice  is  to  be  administered"    The  provisions  of 
this  act  were  extended  to  Scotland  and  Ireland  and 
to  other  offices  as  therein  mentioned  by  the  49 
George  IH.  c.  126,  §  1.    This  statute  (of  Edward) 
was  set  up  in  the  case  of  Palmer  v.  Vaughan,  3 
Swanst.  172 ;  but  the  point  was  then  left  undecided 
and  a  receiver  was  appointed  pending  the  litigation. 
The  question  there  was  upon  the  salary  of  the  clerk 
of  the  peace. 

The  case  of  Davie  v.  The  Duke  of  Marlborough, 
1  Swanst  1,  turned  upon  the  provisions  of  the  3  and 
4  Anne,  a  6,  whereby  the  parliament  gave  to  the 
Duke  of  Marlborough  and  his  heirs  an  annuity  to 
perpetuate  the  memory  of  his  warlike  actions. 

There  are,  however,  cases  upon  the  sale  and  trans- 
fer of  salaries  of  public  officers  where  no  reference  is 
made  to  any  particular  statute,  and  the  decision  has 
been  based  upon  the  ground  of  public  policy.  Thus, 
in  Cooper  v.  HeiUy,  2  Sim.  560,  an  assistant  parlia- 
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mentary  counsel  to  the  commissioners  of  the  tx 
had  assigned  his  salary  for  the  better  securi 
repayment  of  a  debt.    The  counsel,  in  opposi 
the  motion  for  a  receiver,  argued  thus :    "Tin 
"  tion  is,  whether  the  court  will  appoint  a  rece 
"  a  salary  of  this  nature.    It  is  an  income  gran 
"  the  crown  pro  oonMUo  vmpendento.    It  is  i 
u  interest  of  the  crown  that  persons  to  whom  it 
"  salaries  for  services  to  be  performed,  shouL 
"  tinue  to  receive  those  salaries.    The  appoin 
u  of  a  receiver  would  be  nugatory,  as  no  perse 
"  Sir  T.  E.  Tomlins  can  receive  the  salary.    It 
"  different  in  principle,  from  half  pay.    The 
"never  appoints  a  receiver  unless  he  can  1 
"recover.      The  assignment  is  void  on  groui 
"public  policy."    The  court  sustained  the  c< 
who  opposed ;  and  said,  u  I  think  this  salary  i 
44  assignable  on  grounds  of  public  policy."    Th< 
was  affirmed  on  an  appeal;   but  the    chan 
directed  a  case  to  be  made  for  the  opinion  c 
judges  of  the  court  of  common  pleas  as  to  wl 
the  salary  was  or  was  not  assignable.    The  at 
howeve^ finds  no  farther  mention  of  the  matte 
In  Blanchard  v.  Cawthome,  4  Sim.  566,  a  re< 
was  appointed  of  the  benefit  and  income  arising 
a  grant,  by  the  king,  of  the  office  of  master  fo 
of  a  royal  forest.    The  grant  gave  to  John  F. 
thorne,  for  the  life  of  himself  during  the  life  o 
era,  license  to  sport  and  fish  upon  certain  pa 
the  king's  lands  and  waters,  subject  to  supplyii 
majesty  and  the  royal  household  with  game.   f 
was  a  provision  in  the  grant  that  Cawthorne  si 
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not  assign  the  office  without  a  license  from  the  king. 
The  complainant  obtained  a  judgment  against  Caw- 
thorne;  and,  upon  execution  at  law  having  been 
returned  unsatisfied,  a  bill  was  filed.  Cawthorne 
died  pending  the  suit.  A  bill  was  then  filed  against 
his  executrix ;  and  a  motion  was  made  for  a  receiver 
of  the  rents  and  other  payments  of  the  office.  The 
counsel  who  opposed  the  motion  contended  (amongst 
other  things)  that  the  office  was  coupled  with  a  duty, 
and  the  court  could  not  interfere  with  it.  The  vice- 
chancellor  said  that  although  the  office  might  not  be 
liable  to  be  taken  under  an  elegit  at  law,  he  thought 
that  it  was  to  be  treated,  in  equity,  as  assets  of  Mr. 
Cawthorne,  liable  to  his  specialty  debts.  His  Honor, 
therefore,  granted  a  receiver.  And  his  decision  was, 
afterwards,  affirmed  by  the  chancellor.  The  prin- 
ciple of  "  public  policy"  could  hardly  attach  in  this 
case. 

A  motion  by  an  incumbrancer  on  a  college  fel- 
lowship for  a  receiver  and  injunction  has  been 
refused  :  Berhdey  v.  King's  College,  Camlyi^idge,  10 
Bea van's  Rep.  602. 

The  salaries  granted  to  public  officers  in  the  Uni- 
ted States  are  a  bare  remuneration  for  their  services ; 
and  the  charity  of  the  court,  as  well  as  u  public  pol- 
44  icy,"  would  not  allow  a  running  salary  to  be  put 
into  the  hands  of  a  receiver.  In  Eager  v.  Price,  2 
Paige's  C.  R.  333,  the  court  suggested  that  it  would 
not  deprive  the  family  of  a  debtor  of  the  fruits  of 
his  daily  earnings.  And  see  Rule  195  in  chancery, 
and  Code  of  Procedure,  §  279. 
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Public  office  in  litigation. 

A  receiver  will  not  be  appointed  while  a  litigi 
is  going  on  as  to  the  rightful  occupant  of  a  pi 
office.  Thus,  where  a  flour  inspector  was  illej 
appointed  by  the  governor,  during  the  recess  o< 
senate,  and  was  in  the  actual  discharge  of  the  di 
of  the  office,  and  the  former  inspector  claimed 
right  to  hold  over  until  a  successor  was  duly 
pointed  by  the  governor  with  the  consent  of 
senate :  it  was  held,  that  the  court  of  chancery 
no  jurisdiction  to  appoint  a  receiver  to  discharge 
duties  of  the  office  until  the  rights  of  the  parties  o 
be  legally  determined  or  to  receive  the  fees 
emoluments  of  the  office  in  the  mean  time :  Tap 
v.  Gray,  9  Paige's  C,  R  507. 

Mortgage  not  wholly  due. 

A  receiver  of  rents  and  profits  ought  not  t< 
granted,  where  the  mortgage  is  not  wholly  due 
where  the  mortgagee  has  neglected  to  take  a  pie 
of  the  rents  and  profits  of  the  whole  premises  to  \ 
down  the  accruing  interest  in  the  mean  time :  B 
of  Ogdenebwrgh  v.  Arnold,  5  Paige's  C.  R  38. 
would  be  different  if  the  whole  mortgage  money  v 
due  and  the  premises  were  not  of  sufficient  valu 
pay  the  debt  and  cost ;  there,  the  courff  might  < 
sider  the  complainants  in  equity  as  immediately 
titled  to  the  whole  estate  pledged  as  a  security 
the  payment  of  such  debt  and  costs,  so  as  to  autl 
ize  the  appointment  of  a  receiver  of  the  rents 
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profits,  in  anticipation  of  a  decree,  at  any  time  after 
the  filing  of  the  complainant's  bill :  lb. 


As  between  defendants. 

Chancellor  Williamson  (formerly  chancellor  of 
New  Jersey)  refused  to  appoint  a  receiver  of  prop- 
erty in  the  hands  of  one  of  the  defendants,  upon 
the  application  of  another  defendant ;  and  assigned 
as  a  reason  for  refusal,  that  there  was  no  instance  of 
a  receiver  having  been  appointed  upon  the  applica- 
of  one  defendant  against  another  defendant,  before 
hearing:  TrvmbvU  v.  Ogden,  Gibbons  amd  others 
(1822),  Halsted's  Digest,  178,  XIII. ;  and  see  Bob- 
inson  v.  Hadley,  11  Beavan,  614. 

lo  enforce  appearance  from  an  absent  defendant. 

A  receiver  will  not  be  appointed  over  a  defend- 
ant's property  to  enforce  his  appearance  in  the 
cause,  if  he  resides  out  of  the  jurisdiction :  Arthurs 
v.  Arthw,  1  Hogan,  95.  Our  own  course  of  prac- 
tice sufficiently  provides  for  the  advertising  a  non- 
resident defendant  to  appear ;  so  that  the  strength 
of  the  above  decision  is  not  likely  to  lose  any 
force  in  the  practice  of  the  'State  of  New  York. 

Where  there  is  already  a  Receiver. 

A  receiver  will  not  be  appointed  over  the  posses- 
sion of  another  receiver ;  but  the  proper  motion  is, 
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that  the  receiver  already  appointed  may  be 
tended  to  the  cause  in  which  it  is  sought  to  ap] 
one.  And  a  defendant  who  appears  on  the  m< 
and  makes  the  objection,  may  get  the  costs  o 
appearance,  though  in  contempt :  VaUe  v.  OR 
1  Hog.  199. 

The  extension  is  made  subject  to  the  legal 
equitable  claims  of  all  parties ;  and  the  righ 
the  parties  in  each  suit  are  substantially  the  f 
as  if  different  persons  had  been  appointed  at 
several  times  when  such  receivership  was  gra 
and  extended :  Howell  v.  Ripley \  10  Paige's  < 
43.  Additional  security  proportionate  to  the  i 
tional  property  has  to  be  given  :  Doumehire  v. 
rdl}  Hayes,  354.  If  not  given,  the  receiver  wi] 
removed  altogether:  Wise  v.  Ashe,  1  Ir.  Ec 
210 ;  and  see  same  case  as  to  his  fees,  <fec. 

On  motions  to  extend  receivers,  the  only  pei 
entitled  to  be  heard  are  the  petitioner  and 
debtor;  and  not  the  parties  who  have  previc 
caused  the  appointment  of  the  receiver :  WdJU 
Same,  11  Ir.  Eq.  R  607. 


Stockholder  against  a  director. 

A  receiver  will  not  be  appointed  on  a  bill ; 
by  one  stockholder  of  a  company  against  a  dire< 
to  take  charge  of  moneys  alleged  to  have  been 
properly  received  and  retained  by  the  said  direc 
no  apprehension  of  loss  being  aJleged  in  the 
and  the  answer  stating  that  the  money  was  loa 
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to  a  director  by  the  board  of  directors :  Hager  v. 
Stevens,  2  Halst.  Cb.  R.  374. 

When  real  estate  has  been  in  the  use  of  a  corpo- 
ration of  New  York  a  number  of  years  and  the  situ- 
ation of  it  in  reference  to  the  legal  title  has  been  the 
same  during  that  time,  and  the  company  are  in  no 
more  danger  in  reference  to  the  title  than  they  have 
been  during  the  time,  and  no  danger  is  alleged  as  to 
the  responsibility  of  the  person  in  whom  the  legal 
title  is,  a  receiver  to  take  charge  of  it  will  not  be 
appointed  on  the  application  of  one  who  has  been 
a  stockholder  of  the  corporation  during  all  time: 
Eager  v.  Stevens,  supra. 

Danger  of  .Eviction. 

The  court  will  interfere  by  a  receiver  to  preserve 
a  property  where  there  is  danger  of  evictionj  even 
although  the  plaintiff's  demand  is  disputed,  if  he 
has  a  prima  facie  right :  Fetherstone  v.  Mitchell,  9 
Ir.  Eq.  R.  480. 

Where  admiralty  is  the  proper  forvm. 

Although  there  may  be  a  case  where  a  party,  claim- 
ing a  right  to  personal  property,  can  get  a  court  which 
possesses  ordinary  equity  powers,  to  determine  the 
extent  of  an  alleged  lien  upon  it ;  yet  this  will  not 
be  done  where  such  a  court  has  not  before  taken  cog- 
nizance of  such  a  lien,  «nd  where  another  court — as, 
for  instance,  a  court  of  admiralty — can.  Thus,  where 
a  complaint  of  this  character  was  filed  by  owners  of 
certain  property  on  which  defendants  claimed  to 
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have  a  lien  for  salvage,  and  asked  the  aid  c 
Supreme  Court  (of  the  State  of  New  York,  p< 
ing  equity  and  law  powers),  to  determine  wl 
such  lien  existed ;  and  if  so,  to  ascertain  its  e: 
in  order  that  they  might  redeem  their  property ; 
a  prayer  for  the  appointment  of  a  receiver :  the 
said :  "Asa  general  rule,  a  court  of  equity  will 
"  fere  in  favor  of  a  party  when  its  aid  is  necesss 
a  ascertain  the  extent  of  a  lien,  which  must  b< 
"  charged  before  he  can  be  entitled  to  redeei 
u  property.  But  in  the  case  before  us,  there  are 
"  perable  difficulties  in  the  way  of  the  exercise  of 
"  a  power.  In  the  first  place,  this  is  not  a  pi 
"  tribunal  to  try  a  question  of  salvage.  This  ■ 
"  never  has  exercised,  and,  as  we  think,  ought  n 
"  exercise  such  a  jurisdiction.  The  court  of  * 
"  ralty  is  the  proper  tribunal  for  that  purpose."  j 
v.  OrbweU,  5  Barb.  S.  C.  R.  209. 


CHAPTER    III. 


WHO  CANNOT  OR  OUGHT  NOT  TO  BE  RECEIVERS. 

OFFICERS  ACTING  UNDER  THE  UNITED  STATES.  ATTOR- 
NEYS OR  SOLICITORS  INTERESTED  J  AND,  ATTORNEYS 
AND  SOLICITORS  GENERALLY.  PROCHETN  AMI.  OFFI- 
CERS OF  A  CORPORATION  ACTING  OUT  OF  THEIR  CHAR- 
TER, ETC.  MORTGAGEE.  MEMBER  OF  THE  LEGISLA- 
TURE.     TRUSTEE.      A  PARTY  IN  THE  CAUSE. 


Officers  acting  wider  the  United  States. 

From  the  principle  involved  in  the  English  case 
of  The  Attorney-General  v.  Day,  2  Madd.  C.  R  246, 
where  it  was  decided  that  a  receiver-general  of  a 
county  conld  not  be  a  receiver  in  a  cause,  it  is  be- 
lieved that  no  officer  of  the  United  States,  who  has 
given  bond  for  the  performance  of  his  office  and 
whose  property,  in  case  of  malfeasance,  could  be 
swept  from  under  him#(by  the  United  States  hav- 
ing a  preference),  would  be  a  fit  subject  for  the  sit- 
uation of  receiver.  However,  the  question  has  never 
come  before  our  courts. 

5 
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A  Master  in  Chancery. 

If  one  master  might  be  a  receiver,  then  every 
other  master  could.  They  would  have  to  pass  each 
other's  accounts. 

Upon  the  fair  influence  that  the  character  of  one 
master,  in  matters  of  account,  would  have  upon  the 
mind  and  judgment  of  another  master,  the  conclu- 
sion must  be  that,  by  the  appointment  of  them  as 
receivers,  a  situation  in  which  third  persons  are 
to  enter  into  conflict  with  them,  suitors  never 
could  obtain  a  satisfactory  administration  of  justice. 
Though  private  persons  may  put  them  in  the  char- 
acter of  executors,  the  property  of  suitors  is  not,  by 
the  judgment  of  a  court  of  chancery,  to  be  put  into 
the  hands  of  its  officers.  That  principle  the  court 
has  been  pretty  strongly  taught  to  act  upon :  jKb 
parte  Fletcher,  6  Ves.  427. 


Attorneys  or  Solicitors  interested  ;  and  Attorneys 

and  Solicitors  generally. 

In  Garland  v.  Garland,  6  Ves.  137,  a  person  pro- 
posed as  a  receiver  by  the  guardian  of  an  infant, 
was  objected  to,  as  being  solicitor  in  the  cause. 
The  Lord  Chancellor  said,  "  The  solicitor  was  pro- 
posed without  sufficient  consideration.  There  is 
"  an  obvious  objection  to  him.  It  is  a  general  rule, 
"  that  no  person  ought  to  control  his  own  accounts." 

The  same  principle  will  apply  against  the  appoint- 
ment of  a  person  as  receiver  who  acts  as  solicitor 
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under  a  commission  of  lunacy :  Ex  pa/rte  Pincke,  2 
Meriv.  452.  In  this  case,  nobody  was  willing  to 
accept  the  office  of  receiver ;  and  therefore  counsel 
moved,  upon  a  petition,  for  liberty  to  propose,  be- 
fore the  master,  the  solicitor  to  the  commission  as 
receiver  of  the  lunatic's  estate.  "  How  can  I  make 
u  this  order  ?"  asked  the  chancellor.  "  In  cases  of 
il  this  nature,  the  court  is  extremely  jealous  of  ap- 
u  pointing  any  person  to  be  a  receiver,  whose  duty 
"  it  is  to  call  the  receiver  to  account." 

Attorneys  and  solicitors,  as  such,  are  not  disquali- 
fied: Wilson  v.  Poe,  1  Hpgan,  322.  Although  a 
solicitor  is  eligible  as  receiver,  yet  he  cannot'  act  as 
solicitor  in  any  of  the  proceedings  which  it  may  be 
necessary  for  him  to  take  as  receiver:  WUeon  v. 
Poey  1  Hog.  322.  The  court  of  chancery  in  En- 
gland, however,  appoints  them  with  reluctance  to 
be  receivers ;  and  if  appointed,  upon  very  slight  ob- 
jection, as  in  the  instance  of  an  indirect  controlling 
power  over  the  ostensible  solicitor,  will  displace 
them.  Lord  Thurlow  expressed  an  opinion  that  all 
professional  persons  were  improper;  and  that  it 
would  be  better  to  make  a  standing  order  to  that 
effect  than  to  take  exceptions :  1  Twrner  &  VenabUd 
PracL  460. 

Prochein  Ami. 

In  Stone  v.  WisTiart,  2  Mad.  C.  E.  64,  which  was 
a  suit  in  the  name  of  infants,  by  a  next  friend,  for 
an  account  against  the  defendants,  as  executors, 
although  there  was  a  consent  that  such  next  friend 
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might  act  as  receiver  of  the  rents  and  profits  of  real 
estate,  yet  the  court  would  not  sanction  it. 

However,  it  is  said,  in  Turner  &  VenoMes*  PracL 
v.  1,  p.  472,  that  in  one  instance  the  mother  of  an 
infant  was  appointed  receiver  of  the  infant's  estate, 
where  the  surplus  of  the  rents  beyond  the  mainten- 
ance was  trifling,  and  no  salary  allowed;  But  this 
may  be  considered  an  extraordinary  case,  in  which 
the  charity  of  the  court  interposed. 

Nor  should  even  the  son  of  a  next  friend  be  the 
receiver.  This  appears  from  Taylor  v.  Oldham,  1 
Jac.  527,  where  the  court  said :  "  The  receiver,  who 
44  has  been  appointed,  is,  I  believe,  a  very  respecta- 
44  ble  person ;  but  the  son  of  the  next  friend  is  not 
44  the  person  whom  he  is  most  likely  to  check  and 
44  control." 

Officers  of  a  Corporation  acting  out  of  their  Char- 
ter, &c. 

In  the  case  of  the  FramHin  Bank,  as  referred  to 
in  The  Attorney-General  v.  The  Bank  of  Columbia, 
1  Paige's  C.  R.,  517,  Chancellor  Walworth  decided 
that  it  was  improper  for  an  officer  of  an  insolvent 
corporation  to  be  the  receiver  of  its  property. 

This  case  arose  before  the  passage  of  the  Revised 
Statutes.  An  officer  of  a  corporation,  under  the  act 
of  voluntary  dissolutions  of  corporations,  can  be 
appointed  receiver :  2  It.  S.  468,  §  66.  If  not  oth- 
erwise disqualified :  Matter  of  the  Eagle  Iron  Works, 
8  Paige's  C.  R.  385 ;  S.  C,  3  Edwards'  V.  C.  Rep. 
385. 
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However,  the  principle  will  be  adhered  to  in 
instances  of  insolvency  of  banks  and  loan  or  insu- 
rance companies,  and  in  cases  where  corporations 
have  an  execution  against  them  returned  unsatisfied : 
lb.  463,  464 ;  for,  although  receivers  in  the  latter 
cases  have  like  powers  and  authorities  with  those  of 
insolvent  corporations  (§  41),  yet  the  statute  relat- 
ing to  them  does  not  (as  in  the  other  case)  declare 
that  an  officer  may  be  a  receiver.  And  with  that 
view  it  may  be  well  to  extract  what  Chancellor 
Walworth  said  in  The  Attorney- General  v.  The 
Bank  of  Columbia :  "  The  rule  adopted  in  this  case 
"  was  the  same  which  was  adopted  in  the  case  of  the 
"Franklin  Bank  I  decided  that  it  would  be  im- 
"  proper  to  appoint  one  of  tlm  officers  of  the  institu- 
"  tion  receiver,  and  I  referred  it  to  a  master,  for  the 
"  purpose  of  enabling  every  person  interested  in  the 
"  institution  to  name  such  person,  for  that  purpose, 
"  as  lie  might  think  proper.  The  rule  of  exclusion 
"  adopted,  I  considered  as  based  upon  sound  princi- 
44  pies  of  public  policy ;  and  upon  what  I  considered 
u  the  spirit  and  intent  of  the  act  under  which  these 
"  proceedings  were  instituted.  If  the  law  will  not 
"intrust  the  concerns  of  an  insolvent  institution  in 
"  the  hands  of  its  directors  jointly,  as  trustees  for 
"the  creditors,  certainly  the  court  ought  not  to 
a  intrust  them  to  a  part  only,  as  receivers. 

Even  the  act  relative  to  voluntary  dissolution  of 
corporations  only  says  that  the  officers  "  may "  be 
appointed  receivers ;  and  it  does  not  appear  obliga- 
tory upon  the  court  to  appoint  them. 
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Mortgagee. 

m 

From  the  principle  involved  in  the  cases  of  Scott, 
qui  tarn  v.  Brest,  2  Term  R.  238 ;   Chambers  v. 
Goldwin,  9  Ves.  271 ;  S.  C.  1  Smith's  R.  252 ;  and 
Lanstaffe  v.  Fenwicke,  10  Ves.  405,  it  would  seem 
that  a  mortgagee  of  property  conld  not  be  appointed 
receiver  over  it.    If  he  were  so  and  upon  a  salary, 
then  he  wonld  be  getting  more  than  legal  interest ; 
and  if  the  conrt  appointed  him  without  remunerar 
tion,  his  course  of  policy  might  be  an  injury  to  the 
mortgagor.    And  see  Bonithon  v.  Hochmore,  1  Vern. 
316  ;  French  v.  Baron,  2  Atk.  120 ;  Garew  v.  John- 
stone, 2  Sch.  &  Lef.  301 ;  Soatterwood  v.  Harrison, 
Mos.  128 ;  Davis  v.  Denby,  3  Mad.  C.  R.  170. 


Member  of  the  Legislature. 

The  author  is  inclined  to  believe  that  the  ground 
of  propriety  which  would  weigh  against  the  aj 
pointment  of  a  member  of  parliament,  ought  to  hav 
their  effect  against  a  member  of  congress  or  of  tl 
state  legislature.  In  Wynne  v.  Lord  Newboroug 
15  Ves.  283,  a  petition  was  presented  that  tlie  i 
ceiver  appointed  by  the  master  might  be  remove 
One  of  the  objections  was  that  he  was  a  memt 
of  parliament,  and  thereby  absolutely  disqualify 
The  Lord  Chancellor  thus  expresses  himself : 
"  take  the  opportunity  to  observe,  that  it  is  singn 
"that  persons  should  so  frequently  be  appoin 
"receivers,  whose  personal  attention  to  tlie   es1 
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"  cannot  be  given  in  the  degree  in  which,  it  ought. 
"  Independent  of  the  circumstance  that  the  gentle- 
a  man  who  is  appointed  receiver,  is  a  relation  of  the 
"family,  and  will  occasionally  visit  the  estate,  it 
u  cannot  be  represented  that  a  member  of  parliament, 
u  who  is  also  constantly  attending  in  this  court,  is 
"that  sort  of  receiver  who  is  to  let  and  manage  the 
u  estate.  His  parliamentary  and  professional  char- 
"  acter,  as  connecting  him  with  fixed  residence  here, 
"  is  a  circumstance  to  which  the  master  must  attend. 
"lam  pressed  to  lay  down,  generally,  that  a  mem- 
"  ber  of  parliament  is  absolutely  disqualified  to  be 
" a  receiver.  I  will  state  no  such  doctrine:  but  I 
"  must  observe,  that  I  have  been  considerably  start- 
44  led  by  frequent  sequestrations,  of  late,  against 
"members  of  parliament,  for  not  bringing  in  their 
"accounts,  as  receivers,  guardians  or  committees. 
"The  established  practice  presumes,  that  a  person 
"  shall  be  appointed  to  these  duties,  consistently  with 
"  whose  professional  life,  so  much  time  can  be  spared 
"for  the  management  of  the  estate  as  can  be  easily 
"  applied ;  and  if  a  probable  ground  is  laid  that  the 
"  requisite  attention  cannot  be  given,  though  I  do 
"  not  represent  it  as  an  absolute  disqualification,  such 
"  circumstances  are  to  be  regarded  by  the  master  in 
"  the  appointment.  The  court,  in  its  habitual  and 
"  constant  practice,  taking  the  security  of  other  in- 
dividuals, also  calls  upon  the  party  proposed  to 
"  join ;  and  if  the  remedies  under  that  security  are 
"  not  such  as  can  be  had  against  other  men,  that  is 
"  also  a  circumstance  to  be  attended  to."  "  I  do  not, 
"  therefore,  say,  that  this  gentleman,  being  a  member 
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"  of  parliament,  cannot  be  a  receiver ;  that  he  m 
"  not  be  the  best  receiver  who  can,  under  the  circu 
"  stances,  be  procured ;  and  that  circumstances  m 
"not  preponderate  over  the  grounds  opposing 
"  appointment,  from  his  professional,  as  well  as  j 
"liamentary  character.  I  merely  say,  these 
"circumstances,  to  which  the  master,  consider 
"  who  should  be  the  receiver,  ought  to  attend ;  \ 
"  desire,  that  the  same  cantion  shall  be  thrown  roi 
"these  cases  that  would  be  applied  by  a  prud 
"  man  in  his  own  concerns." 

Trustee. 

In  an  Anonymous  case  before  Lord  Rossly 
Ves.  516,  his  lordship  put  it  strongly  that  a  tri] 
could  not  be  a  receiver.  "  This  person,"  said 
"  is  an  accounting  party,  a  trustee ;  and  he  ougl 
"  check  the  receiver.    He  cannot  be  receiver." 

A  trustee  acts  without  emolument :  but  if  he 
allowed  to  be  a  receiver,  he  would  be  recei 
emolument : v.  JbUand,  8  Ves.  72. 

The  principle  of  the  court  is,  that  the  trustee 
not  be  the  receiver,  if  any  other  can  be  proci] 
Syhes  v.  Hastings,  11  Ves.  363. 

To  appoint  a  trustee  to  be  a  receiver  is  extre 
rare ;  and  it  is  only  done  where  he  will  act  wi 
emolument :  Syhes  v.  Hastings,  supra. 

In  the  case  last  quoted,  the  MS.  case  of  II 
v.  Jenhins  was  referred  to,  and  the  chancellor 
"In  Hiibert  v.  Jenhins  I  continued  Swan    w 
"  receiver,  on  the  ground  that  it  was  for  the 
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"fit  of  the  estate,  considering  all  his  knowledge 
"upon  the  subject;  and  it  was  expressly  without 
"emolument.  I  do  not  say  there  is  any  general 
"  rale  that  will  not  bend  to  circumstances ;  but  the 
"general  principle  is  that  the  person  who  accepts 
"the  office  of  trustee,  engages  to  do  the  whole 
"duty  of  a  receiver  without  emolument.  That  is 
"  useful,  as  the  court  appointing  a  receiver  looks  to 
"the  trustee  to  examine  with  an  adverse  eye,  to  see 
"  that  the  receiver  does  his  duty." 

Whether  a  trqstee  be  a  sole  trustee  or  jointly  with 
others,  makes  no  difference  in  regard  to  his  general 
ineligibility : v.  JoUand,  supra. 

In  Brodie  v.  Barry,  3  Meriv.  695,  all  parties 
were  before  the  court  and  consented  to  the  appoint- 
ment of  a  receiver.  It  was  a  case  of  a  devise  to 
four  trustees,  upon  the  trusts  of  a  will ;  and  two  of 
them  refused  to  act.  The  order  which  was  entered 
allowed  the  acting  trustees  to  propose  themselves 
as  receivers  or  a  receiver,  upon  a  reasonable  salary. 

A  party  in  the  cause. 

Such  person  cannot  propose  himself  as  a  receiver, 
without  leave  of  the  court :  see  Davis  v.  The  Duke 
of  Marlborough,  2  Swanst.  118,  125;  also  Cox  v. 
Gumpneys,  Jac.  676 ;  Bumbury  v.  Winter,  2  Jac.  & 
W.  255. 

In  a  partnership  suit  relating  to  a  colliery  (Jef- 
fery  v.  Smith,  referred  to  in  Seaton  on  Decrees,  324, 
reported  in  1  Jac.  &  W.  297,)  it  was  ordered  that 
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each  of  the  partners  who  should  show  to  the  satis- 
faction of  the  master  he  was  legally  a  partner, 
entitled  to  a  share  of  the  mines  and  its  profits, 
might  have  the  liberty  to  propose  himself  or  such 
other  person  as  he  should  think  fit  (such  other  per- 
son being  a  practical  miner)  to  the  said  master  to 
be  appointed  manager  and  receiver.  And  in  another 
partnership  case,  Wilson  v.  Greenwood,  1  Swanst. 
483,  there  being  no  imputation  of  misconduct  or  sus- 
picion of  insolvency  against  the  partners  defendants, 
one  of  them,  with  the  consent  of  the  complainants, 
was  made  receiver,  but  without  salary,  and  upon 
giving  security  for  the  management,  &c. 

And  in  the  bankrupt  case  of  Ex  parte  Stovdd, 
1  Glyn  &  Jam.  307,  a  solvent  partner  was  appointed 
receiver  of  the  partnership  property,  but  without  a 
salary.  In  that  case  it  was  a  condition  of  the  part- 
nership that,  upon  one  partner  dying  or  becoming  a 
bankrupt  and  indebted  to  the  firm,  then  the  surviv- 
ing insolvent  partners  might  deduct  the  deficiency 
from  his  share  and  also  hold  the  stock,  debts  and 
property  as  their  own,  subject  to  payment  and 
indemnity  to  executors,  <fcc,  or  assignees ;  so  that  the 
partnership  was  not  to  end  as  to  the  survivors. 

In  Fingal  v.  Blake,  2  Molloy,  50,  the  court  allowed 
a  defendant  heir  at  law  to  offer  himself  for  receiver: 
but  that  permission  was  to  have  no  influence  beyond 
this  to  put  aside  the  disability  under  which  a  party 
ordinarily  is  of  becoming  the  receiver  in  the  cause 
in  which  he  is  a  party.  Upon  a  bill  by  equitable 
mortgagees  where  a  receiver  Tfras  directed  to  be 
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appointed,  the  court  gave  liberty  to  the  parties  to 
propose  themselves :  Meaden  v.  Sealey,  6  Hare,  620 ; 
8.  0. 18  L.  J.  (N.  S.)  Ch.  168. 

A  party  in  a  cause  becoming  a  receiver  is  entitled 
to  no  poundage  :  Fingal  v.  Blake,  supra. 


/ 


CHAPTER   IV. 


GENERAL  PRACTICE  ON  THE  APPOINTING  A 

RECEIVER,  (a) 

MOTION  FOB  A  RECEIVER.  ORDER.  SUMMONS.  ATTACH 
MENT  WHERE  A  PARTY  DOE8  NOT  ATTEND  BEFORE 
REFEREE  OR  MASTER.  PROCEEDINGS  ON  THE  RE 
ERENCB.  RECEIVER'S  OWN  SOLICITOR  AND  COTJNSE 
THE  EFFECT  OF  A  RECEIVER  PENDENTE  LITE.  REMO 
ING  A  RECEIVER  FROM  PART  OF  A  LARGER  PROPER! 


Motion  for  a  receiver.    Order.    Summons. 

A  motion  by  a  defendant  for  a  receiver,  is  irre 
lar :  Robinson  v.  Hadley,  11  Beav.  614. 

The  New  York  Code  of  Procedure  lias  not  alt< 
the  practice  in  the  appointment  of  receivers,  bo 
as  notice  to  parties  to  be  affected  is  concer 
Kemp  v.  Harding  y  4  Howard's  Pract.  Rep.  IT 8. 

Previous  notice  of  a  motion  for  the  appoint 
of  a  receiver  is  not  necessary,  when  counsel  foi 
opposite  party  are  present  in  court :  JkPLeari  - 
Fayette  Bank,  3  M4Lean,  503. 


(a)  The  particular  practice  under  proceedings  by  judgme 
itors,  will  be  found  in  an  after  chapter. 
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A  motion  for  a  receiver  is  generally  made  on  the 
answer  of  the  defendant ;  but  it  may  be  made  on 
affidavits  before  answer,  where  the  complainant  can 
dearly  satisfy  the  court  that  he  has  an  equitable 
claim  to  the  property  in  controversy,  and  that  a 
receiver  is  necessary  to  preserve  the  same  from  loss : 
Metcalfe  v.  Pulvertoft,  1  Ves.<fe  Beames,  182  ;  Duck- 
worth v.  Trafford,  18  Ves.  283 ;  Bloodgood  v.  Clark, 

4  Paige's  C.  R  574. 

Such  a  motion  is  special  and,  therefore,  'notice  of 
it  must  given  to  all  necessary  and  interested  parties : 
2  Brown's  Ch.  Pract.  833 ;  Buxton  v.  Monkhmse, 
Coop.  41 ;  D&voe  v.  Ithaca  and  Owego  Railroad  Go. 

5  Paige,  521.  Still,  a  defendant  who  is  in  contempt, 
although  he  may  have  appeared  in  the  action,  is  not 
entitled  to  notice  of  motion  for  a  receiver :  Fibz* 
patrick  v.  Hawkshaw,  1  Hog.  82.  The  notice  is  to 
be  served  like  ordinary  notices ;  and  where  affidar 
vits  are  used,  they  should,  of  course,  verify  such 
facts  and  circumstances  as  are  deemed  to  constitute 
the  necessity  for  the  appointment — and  a  copy  of 
them  be  served  with  the  notice. 

This  notice  must  express,  shortly  but  clearly,  the 
object  of  the  application ;  for  in  general  the  court 
will  not  extend  the  order  beyond  the  notice:  1 
Grant's  Ch.  Pr.  144. 

The  English  form  of  notice  runs — "That  a  re- 
u  ceiver  may  be  appointed  (of  the  rents  and  profits 
u  of  the  estate  or  estate  and  effects  of  the  defend- 
ant, A.  B.)  in  the  pleadings  in  this  cause  men- 
"tioned,  with  the  usual  directions:  "  2  Grant,  174 ; 
and  this  will  be  enough  under  our  own  practice — 
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although  it  may  not  be  amiss  to  add,  after  the 
"  directions  " — tt  or  for  such  farther  order  and  < 
"  tions  as  may  be  just :"  1  Hoffm.  Ch.  Pr.  422. 

The  notice  must,  also,  state  on  what  papen 
pleadings  the  motion  will  be  grounded.  1 
papers  to  be  used  are  already  in  the  possess 
the  party  or  are  on  file  or  of  record  in  the 
they  can  be  referred  to  in  the  notice  and  copie* 
not  be  served :  lb. 

A  plaintiff  can  move  on  his  bill  and  on  affi 
besides ;  and  the  defendant,  in  such  case,  may  i 
answer  as  an  affidavit :  Goodman  v.  Whitcomb, 
&  W.  569 ;  Kershaw  v.  Mathews,  1  Rus.  361 
also  the  latter  may,  where  the  plaintiff  has  affi 
read  depositions. 

This  is  to  be  considered  as  the  practice  in  or 
cases ;  but  it  may  not  hold  upon  the  mere  p 
title  between  the  parties.  Affidavits  are  v 
show  conduct,  and,  I  take  it,  there  can  be  no 
tion  to  them  where  the  bill  and  answer  are 
read,  where  such  affidavits  show  the  temper  i 
of  the  party,  and  are  not  intended  to  go  agai 
mere  title  claimed  by  the  defendant  in  his  i 
They  cannot  be  read  as  to  the  matter  of  his  1 
Madd.  Ch.  Pract.  292,  3d  edition.  Althoug 
motion  for  a  receiver,  affidavits  may  be  read 
port  of  the  complaint  or  bill,  still  they  cai 
read  to  enlarge  the  case  made  by  it :  Hayes  v, 
4  Sand.  Chan.  Rep.  485. 

In  Michigan,  affidavits  are  not  admissible 
tradict  an  answer,  on  a  motion  for  the  appo: 
of  a  receiver :  Connor  v.  Allen,  Hairing.  Ch. 
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In  a  petition  for  the  appointment  of  a  receiver 
of  mortgaged  premises,  in  a  foreclosure  suit,  the  com- 
plainant must  state  that  the  premises  are  not  of  suf- 
ficient value  to  satisfy  his  debt  and  costs ;  and,  that 
the  mortgagor  or  other  person  who  is  personally 
liable  for  the  payment  of  the  mortgage  debt  is 
irresponsible,  or  is  unable  to  pay  the  expected  de- 
ficiency. He  must,  also,  show  who  is  in  possession  of 
the  mortgaged  premises :  because  a  receiver  can  only 
be  appointed,  where  the  person  in  possession  of  the 
mortgaged  premises  by  himself  or  his  tenants,  is  a 
party  to  the  suit :  Sea  Insurance  Co.  v.  SkUbvae^  8 
Paige's  C.  R  565. 

When  the  motion  for  a  receiver  has  been  made  by 
counsel,  and  allowed,  care  should  be  taken  in  draw- 
ing the  order  for  his  appointment,  that  it  contain  and 
explain  fully  his  powers.  A  neglect  in  this  particu- 
lar is  very  common,  and  it  subjects  a  solicitor  or 
attorney  to  apply  again  and  again  to  the  court  for 
instructions ;  whereas,  if  the  powers  of  the  receiver 
be  minutely  defined  in  the  order  that  appoints  him, 
no  such  applications  will  be  necessary. 

The  Master  of  the  rolls,  in  Grow  v.  Wood,  13 
Beavan,  271,  observed :  "  I  am  clearly  of  opinion 
u  that  an  order  for  a  receiver  ought  to  state  so  dis- 
"  tinctly,  on  the  face  of  it,  over  what  property  the 
"  receiver  is  appointed,  that  a  party  may  know  what 
u  it  is  that  the  officer  of  the  court  is  in  possession 
tt  of"  The  case  in  which  this  was  said  showed  the 
propriety  of  his  Honor's  remark.  There,  it  appeared 
that  two  annuities  were  secured  by  one  Bagnall  on 
real  estate,  and  to  which  the  grantor  was  not  a 
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party.    A  receiver,  Mr.  Whitehead,  was  appointed 
(to  use  the  words  of  the  order)  u  of  the  incomes  of 
"  the  outstanding  trust  property  in  the  pleadings 
u  mentioned."    The  receiver  entered  and  continued 
in  possession.    The  grantor  of  the  annuities  instituted 
a  suit  of  his  own  against  the  parties  interested  in  the 
annuities,  praying,  amongst  other  things,  a  receiver, 
and,  having  the  legal  estate,  he  distrained  on  the 
tenants  and  threatened  to  sell  the  goods.    Motion 
was  made  for  an  injunction.  The  Master  of  the  rolls 
observed:   "I  cannot  grant  the  order  now  asked 
"  It  appears  that  Mr.  Whitehead  was,  by  consenl 
"  appointed  the  receiver  4  of  the  incomes  of  ike  ow 
"  standing  trust  property  in  the  pleadings  mentioned 
"  whatever  that  might  be,  and  not  of  the  rents  of  tl 
"  estate  out  of  which  they  were  issuing.    If  he  h* 
"been  appointed  receiver  of  the  rents,  the  ord 
u  would  have  gone  on  either  to  direct  the  owner 
"  deliver  possession  or  the  tenants  to  attorn :   Set 
"  on  Decrees,  page  319,  note  5. 

"  Part  of  the  trust  property  consisted  of  these  t 
"  annuities ;  and  it  appears  that  the  receiver  tl 
"  appointed]  by  consent  of  the  *  incomes '  did  en 
"  into  possession  of  the  copy  hold  property  and  c 
"  tinued  in  possession  for  several  years.  Now,  w 
"has  happened?  Brignall  thinks  fit  to  proc 
"  against  the  tenants  who  have  hitherto  paid  t 
"  rents  to  Whitehead  and  to  distrain  for  non- 
"ment.  Being  told  that  there  was  a  receive! 
"  had  a  perfect  right  to  say,  4  Shew  me  the  on 
u  and  if  the  order  had  regularly  appointed  W 
u  head  to  be  the  receiver  of  the  rents  of  the  es 


APPOINTING    A    RECEIVER.  81 

tf  he  would  have  proceeded  against  the  tenants  at  his 
u  peril,  and  would  have  been  liable  to  be  committed 
"for  a  contempt  of  conrt  by  any  interference  with 
a  the  possession  of  its  officer. 

a  If,  however,  he  looked  at  this  order,  which  is  any 
"  thing  but  distinct,  he  would  have  found  that  it 
u  appointed  a  receiver  of  the  4  incomes  in  the  plead- 
u  inge  mentioned?  How  could  he  have  ascertained 
u  what  that  consisted  of  ? 

"I  am  clearly  of  opinion,  that  an  order  for  a 
u  receiver  ought  to  state  so  distinctly  on  the  face  of 
44  it,  over  what  property  the  receiver  is  appointed, 
"  that  a  party  may  know  what  it  is  that  the  officer 
u  of  the  court  is  in  possession  of.  I  am  of  opinion 
"  that  this  does  not,  and  the  motion  must  be  refused, 
u  but  without  costs." 

A  rehearing  cannot  be  had  on  a  motion  for  a 
receiver.  It  does  not  involve  the  merits :  is  aside 
from  the  merits ;  relates  only  to  the  preservation  of 
property;  while  the  right*  of  parties  are  not  touched: 
Sheldon  v.  Weeks,  2  Barb.  S.  C.  Kep.  532 ;  and  see 
Chapman  v.  Hammersley,  4  "Wend.  173,  there  re- 
ferred to. 

The  party  who  properly  moves  for  the  order,  is 
entitled  to  enter  it  If  such  order  should  be  special 
in  any  of  its  provisions,  the  party  entitled  to  draw  it 
up  should  submit  a  copy  to  the  adverse  solicitor  in 
order  to  enable  him  to  propose  amendments.  The 
draft  and  the  amendments,  if  any,  are  then  to  be 
delivered  to  the  clerk,  so  that  the  order  may  be 
settled  by  him  and  entered :  Whitney  v.  Bddeny  4 
Paige's  C.  R.  140.    And  where  the  clerk  cannot 

6 
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understand  the  decision  of  the  court,  so  as  to  be 
able  to  settle  the  order  in  conformity  therewith,  he 
is,  then  and  in  that  case  only,  to  apply  to  the  court 
to  settle  it :  IK 

A  certified  copy  of  such  order  will  be  required  for 
the  referee  or  master,  and  copies  are  to  be  served 
upon  all  interested  parties ;  for  such  parties  may 
have  a  right  of  appeal,  and  the  time  of  such  right 
will  be  limited  only  from  the  time  of  service  of  a 
copy :  Tylee  v.  Simmons,  6  Paige's  C.  R  127.    If 
the  defendant  has  not  employed  a  solicitor,  the  ser- 
vice of  the  order  had  better  be  made  upon  him 
personally ;  although  it  is  believed  that  when  this 
cannot  be  done,  the  same  course  of  service  which  car 
be  taken  in  the  service  of  a  notice  may  be  had  here 
§  409  N.  Y.  Code. 

The  summons,  which  the  solicitor,  who  works  th 
reference  gets  the  referee  or  master  to  sign,  sboul 
clearly  show  the  motive  for  it,  either  in  the  body  < 
the  underwriting.  And  it  is  best  where  the  part 
against  whose  property  the  receiver  is  to  be  a 
pointed,  is  required  to  be  examined,  to  mention  it 
the  underwriting,  as  thus  :  "And  the  personal  atU 
"dance  and  examination  of  the  defendant  A.  13 '. 
"required;"  and  it  might  be  as  well  that  the  d 
and  purport  of  the  order  were  introduced :  HoLcc 
v.  Jachion,  2  Edwards'  V.  0.  Reports,  620.  It  u 
sometimes  happen  that  motions  for  a  receiver  of 
same  estate  will  be  made  in  different  suits  on 
same  day  and  be  referred  to  the  same  maste: 
referee.  In  such  a  case  it  is  believed  that 
solicitor  who  first  gets  a  summons  will  be 
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to  the   working  the   matter  of  appointment  of  a 
receiver. 

Where  the  party,  entitled  to  proseeute  the  order 
of  reference,  does  not  procure  and  serve  the  summons 
within  thirty  days  or  some  such  reasonable  time 
after  the  order  is  entered,  any  other  party  or  person 
interested  in  the  matter  of  the  reference  will  be  at 
liberty  to  apply  to  the  court  by  motion  or  petition, 
to  expedite  the  prosecution  of  the  order.  And  after 
the  proceedings  have  been  commenced,  by  the  ser- 
vice of  a  summons  to  attend  before  the  referee  or 
master,  if  the  party,  entitled  to  prosecute  such 
order,  does  not  proceed  with  due  diligence,  such 
officer  will  be  at  liberty,  on  the  application  of  any 
other  person  interested,  to  commit  to  him  the  pros- 
ecution of  the  reference :  Ride  101,  of  the  old  Court 
of  Chancery. 

It  is  not  absolutely  necessary  that  the  summons 
or  warrant  should  be  underwritten,  although  that 
is  the  usual  practice.  It  will  be  sufficient  if  the 
nature  of  the  reference  to  be  proceeded  in,  or  the 
object  of  the  attendance,  is  stated  in  the  body  of 
the  warrant.  But  the  referee  or  master,  before  he 
signs  the  summons,  should  see  that  it  is  properly 
underwritten  or  that  there  is  sufficient  appearing  in 
the  body  of  it  to  apprise  the  party  upon  whom  it  is 
served  of  the  nature  of  the  proceedings  which  are 
to  be  had  before  him :  Manhattan  Company  v.  My 
erteon,  4  Paige's  C.  R.  276. 

Every  summons  or  warrant  to  attend  before  a 
referee  or  master,  is  #to  be  considered  peremptory. 
Where  a  defendant,  who  is  required  to  attend  be- 
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fore  a  referee  or  master,  has  appeared  by  a  solicitor 
or  attorney,  the  service  of  the  summons  may  be  on 
the  latter ;  and  this  will  be  sufficient  (without  per- 
sonal service)  to  bring  the  defendant  into  contempt, 
in  case  he  does  not  appear :  Haggerty  v.  Howard, 
before  the  Chancellor,  19th  of  March,  1839,  MS. 
There,  Chancellor  Walworth  said :  u  This  is  an  ap- 
"  plication  for  an  attachment  against  the  defendant 
"  for  neglecting  to  attend  before  a  master  to  be  ex- 
"  amined  pursuant  to  a  summons.  The  defendant's 
"  solicitor  was  under  a  mistake,  in  supposing  that  a 
"personal  service  of  the  summons  was  necessary. 
"  The  summons  was  properly  served  on  the  solicitor ; 
14  and  it  was  his  duty  to  give  notice  thereof  to  his  cli- 
"  ent.  (Bennetts  Office  of  Master,  7  App.  31 ;  NewL 
"  Oh.  Pr.  515,  3d  Lond.  edit.)  The  same  question 
a  was  decided  on  appeal  in  the  case  of  Merrikt  v.  An- 
"  nan  and  others,  in  April,  1838.  {a)  The  defendant 
"  must,  therefore,  attend  before  the  master  and  be 
"  examined  as  to  his  property,  <fcc.,  with  a  view  to  the 
u  appointment  of  a  receiver  and  the  assignment  of 
u  his  property  to  such  receiver  in  four  days  after  the 
"  service  upon  his  solicitor  of  a  copy  of  the  order  to 
"be  entered  hereon,  or  an  attachment  must  issue 
"  against  him  upon  filing  the  master's  certificate  of 
"  his  neglect." 

Where  the  defendant  required  to  be  examined 
has  not  employed  an  attorney  or  solicitor,  it  is  pre- 


(a)  8d  April  This  related  to  the  Attendance  of  a  party  on  a  sum- 
mons under  a  decree.  The  service  on  the  solicitor  was  decided  to  be 
good,  although  it  might  be  the  foundation  for  a  process  of  contempt. 
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samed,  from  what  has  been  before  said  in  relation 
to  service  of  the  order  of  reference,  that  service 
(though  personal  would  be  best)  will  be  good  if  it 
be  as  strong  as  is  required  in  relation  to  a  notice. 
The  old  rule  of  the  court  as  to  the  service  of  a  sum- 
mons (Rule  100),  said  it  must  be  served  "  on  the 
41  adverse  party  or  his  solicitor," — not  seeming  to  call 
strictly  for  personal  service. 

Where  a  party  has  been  summoned  and  does  not 
attend,  the  referee  or  master  may  proceed  ex  parte; 
and  the  proceedings  will  not  be  open  to  review,  un- 
less a  proper  cause  be  shown  and  the  costs  of  the 
proceeding  be  paid. 

What  we  have  said  here,  as  to  a  summons  and  its 
service,  must  be  considered  as  referring  to  parties 
and  their  attorneys  and  solicitors ;  for  in  all  cases 
requiring  the  attendance  of  persons  standing  in  the 
position  of  witnesses,  a  subpena  must  be  used, 
although  under  the  old  practice  it  was  a  very  com- 
mon thing  to  use  a  summons  where  a  witness  was 
required. 

Attachment  where  a  party  does  not  attend  before  a 

referee  or  master. 

Where  a  party  defendant  makes  default  in  ap- 
pearing before  a  referee  or  master,  the  ordinary 
course,  to  compel  attendance,  is  by  motion  for  an 
attachment.  In  order  to  ground  this,  an  affidavit 
should  be  made  out,  showing  the  issuing  and  service 
of  the  summons ;  and  the  master  had  better  annex 
a  certificate,  stating  that  he  duly  granted  such  sum- 
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moos,  and  afterwards  attended  at  the  return  thereof 
and  waited  (for  a  certain  space  of  time),  but  the 
defendant  made  default.  The  MS.  case  of  Hag- 
garty  v.  Howard,  before  referred  to  (p.  84),  con- 
tains sufficient  to  show  the  nature  of  the  order  which 
will  be  granted  where  the  court  is  satisfied  that  an 
attachment  should  issue. 

Where  the  defendant  meets  the  motion  by  depo- 
sition, and  thereby  extenuates  or  denies  his  default, 
the  court  can  still  allow  an  attachment  to  go,  so 
that,  on  the  return  of  it,  the  defendant  may  be  ex- 
amined on  interrogatories  as  to  the  contempt  and 
the  plaintiff  be  enabled  to  compel  the  attendance  of 
witnesses  to  prove  the  facts :  JltPOredie  v.  Senior,  4 
Paige's  C.  R.  378.  And  it  has  been  the  practice,  on 
a  motion  for  an  attachment  and  where  there  are  con- 
flicting affidavits,  to  allow  an  adjournment  in  order 
that  the  mover  may,  at  the  next  motion  day,  bring 
affidavits  to  rebut  the  statements  produced  by  the 
defendant ;  and  then  the  court  will  try,  and  decide 
between  the  parties:  rather  than,  in  the  first  in- 
stance, allow  the  expense  of  an  attachment  or  a  ref- 
erence. If  neither  of  the  above  courses  be  pursued, 
the  court  can  allow  the  attachment  conditionally,  as 
in  the  above  case  of  Haggarty  v.  Howard.  And 
where  an  attachment  goes,  the  course  of  proceeding 
will  be  gathered  from  the  case  of  The  People  ex  rel. 
Lovett  v.  Roger 8,  2  Paige's  C.  R.  103. 
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Proceedings  on  the  reference. 

When  the  referee  or  master  has  ascertained  that 
.  he  is  attended  by  all  parties  interested  or  that  they 
have  been  duly  summoned,  it  is  for  the  party  who 
has  obtained  the  order  of  reference  to  hand  in  a 
written  proposal,  containing  the  names  of  the  in- 
tended  receiver  and  his  sureties,  with  a  short  de- 
scription of  the  property.  However,  if  the  person 
thus  nominated  for  receiver  be  objectionable,  any 
other  person  may  be  nominated  by  any  interested 
party,  by  a  counter-proposal,  and  the  master  or  ref- 
eree decides  between  them :  Bennetts  Master^  95. 

He  is  to  appoint  the  person  whom  he  thinks  the 
most  fit,  without  regard  to  the  party  who  might 
propose  or  recommend  him :  Lespinasse  v.  £eU,  2 
Jac.  <fc  Walker,  436 ;  but,  under  equal  circumstances, 
that  is,  supposing  the  parties  equally  interested  in 
the  funds,  and  the  persons  proposed  on  both  sides 
unobjectionable,  the  party  who  has  entered  the  order 
has,  primA  facie,  a  right  to  the  preference :  Smith  on 
Receivers,  8. 

A  receiver  will  not  be  appointed  without  recog- 
nizance on  consent  as  a  matter  of  course :  GonoV/y  v. 
Codd,  Hay.  &  J.  624.  The  proper  mode  to  effect  it 
is,  for  the  parties,  of  their  own  „  authority,  to  nomi- 
nate a  receiver,  and  then  to  apply  for  liberty  for 
him  to  act  without  security :  Manners  v.  Fwrze,  11 
Beav.  30 ;  8.  C.  7  L.  J.  (U.  8.),  Ch.  70 ;  12  Jur.  129. 

Still,  a  receiver  will  not  be  appointed  without 
sureties,  although  not  objected  to,  provided  persons 
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who  are  not  competent  to  consent  are  interested. 
Thus,  in  Tylee  v.  Tyke,  17  Beavan,  583,  counsel 
moved,  with  the  assent  of  all  parties,  for  the  ap- 
pointment of  a  receiver  of  the  purchase  money  of  an 
estate  in  Canada  without  sureties.  A  married  wo- 
man and  infants  were  interested;  and  counsel  for 
the  defendant  assented;  but  the  court  said  that, 
consistently  with  Manners  v.  Furze  (11  Beavan,  30), 
it  could  not  be  done. 

In  cases  of  very  large  property  or  estates  lying 
distantly  from  each  other,  it  is  not  unusual  to  have 
.  more  than  one  receiver,  though,  in  the  former  in- 
stance,  the  end  of  security  might,  perhape,  be  equally 
obtained  by  the  medium  of  additional  sureties  :  1 
Grant's  Ch.  Pr.  304 ;  Stephen  Gould  v.  David  Banks, 
MS.  (a). 

Old  rules,  relating  to  receivers  in  cases  of  judg- 
ment-creditors, seem  to  have  contemplated  the 
chance  of  two  receivers,  but  it  can  only  properly 
arise  where  the  prior  receiver  has  been  appointed 
through  fraud  or  collusion,  or  unless  he  is  an  im- 
proper person  to  .execute  the  trust. 

When  there  are  two  receivers  (presuming  their 
duties  to  be  divided)  they  ought  to  give  separate 
bonds.  It  would  seem  to  be  best  to  appoint  one 
receiver  only,  with  power  to  appoint  an  agent  when 
necessary. 

The  proposal  for  a  receiver  may  be  in  the  fol- 
lowing  form : 


(a)  See  the  petition  and  orders  in  this  case  in  a  note  to  the  chapter 
on  Partnership,  post   - 
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(liOe.) 

Proposal  of  the  above  named  plaintiff  (or  defend- 
ant)/^ the  appointment  of  a  receiver  of  the  estate, 
&c,  (following  the  order)  pursuant  to  the  order  of 
this  court  of  the  —  day  of ,  18 — . 

The  plaintiff  (or  defendant)  proposes  A.  G.,  of 
&c.,  to  be  such  receiver. 

And  the  said  A.  G.  proposes  W.  G.,  of  &c.,  and 
A.  An  of,  dkcn  to  be  his  sureties. 

0.  E.,  Solicitor  (or,  Attorney). 

We  have,  as  it  will  be  seen,  mentioned  two  sure- 
ties ;  and  it  is  understood  that  there  should,  in  all 
cases,  be  as  many  as  two :  Mead  v.  Lord  Orrery,  8 
Atk.  235 ;  but  there  may  be  more.  Mr.  Bennett, 
in  his  Practice  in  the  Master's  Office,  mentions  a  case 
where  a  receiver  could  not  obtain  two  persons  to 
swear  to  the  necessary  affidavit  of  qualification,  in 
consequence  of  the  amount;  and  there  the  master 
allowed  him  to  have  four  sureties :  lb.  95,  note  (c). 

If  the  sureties  proposed  are  not  satisfactory  to  the 
officer,  the  party  can  present  an  amended  proposal, 
which  will  be  in  the  precise  form  before  given,  with 
the  mere  substitution  of  the  new  names ;  and  this 
addition :  in  the  place  ofW.  G  of,  <&c.,  A.  A.  of,  <&c. 

The  officer  cannot  take  an  assignment  from  the 
receiver  of  property  in  substitution  of  sureties: 
Mead  v.  Lord  Orrery,  supra. 

With  this  proposal,  the  attorney  or  solicitor  should 
also  be  pi^ared  with  an  affidavit,  showing,  by  a  com- 
petent  witness,  the  value  (through  rentals)  of  the 
property,  in  order  that  it  may  regulate  the  amount 
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of  security.  This  may  not  be  necessary  in  some 
cases,  as  in  cases  of  judgmen1>creditors,  where  the 
amount  of  the  judgment  is  a  general  basis  for  the 
amount ;  but  it  is  particularly  important  where  the  * 
receivership  has  reference  to  rents  of  real  estate, 
mercantile  produce,  &c 

The  following  form  of  affidavit  will  answer : 

(Title.) 

C.  D.,  of  &c»  mdketh  oath  and  saith,  that  the  lands, 
tenements  and  premises,  in  the  pleadings  in  this 
cause  mentioned  and  of  which  a  receiver  is  directed 
to  be  appointed,  are  now  at  the  clear  yearly  rent  of 

% exclusive  of  taxes  and  all  other  deductions 

and  outgoings.     (A  rental,  in  the  form  of  schedule, 
is  sometimes  set  out  in  the  affidavit.) 

The  officer  can  also  examine  any  party  or  other 
person  as  a  witness  to  get  at  the  amount  of  property 
and  compel  the  production  of  books  and  papers. 
We  have  pointed  out,  in  a  former  part,  as  to  who 
cannot  or  ought  not  to  be  a  receiver. 

Sometimes  an  order  authorizes  the  master  or 
referee  to  appoint  a  receiver  on  each  side ;  and  even 
where  there  is  no  such  express  direction,  yet  it  can 
be  done  by  consent  or  even  on  his  own  opinion :  1 
Grants  Gh.  Pract.  302,  2d  edition. 

When  the  officer  has  approved  of  a  person  as  re- 
ceiver, he  fixes  the  amount  of  the  penalty ;  and  the 
solicitor  or  attorney  draws  out  and  engrosses  the 
proper  bond,  which  may  be  in  the  following  form : 
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Know  all  men  by  these  presents  that  we,  A.  G., 
of  \  &c.,  W.  G.,  of,  dec,  and  A.  A.,  of  <&a,  are 
held  and  firmly  bound  unto  the  people  of 

the  State  of  New  York,  in  the  sum  of 

lawful  money  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  mid  the  people  of  the 
State  of  New  Tori,  (a)  For  which  pay- 
ment well  and  truly  to  be  made,  we  and 
each  of  us  bind  ourselves  respectively  and 
our  respective  heirs,  executors  and  adminis- 
trators, estate  and  effects,  firmly  by  these 
presents.    Seeded  with  owr  seals.    Dated 

the day  of 18 — . 

Whereas  by  an  order  of  the  court  of,  &&,bearing  date 
the,  &c,  made  before,  <&c,  wherein  A.  B.  is  plaintiff. 
and  C.  D.  and  others  are  defendants,  it  was  ordered 
that  it  should  be  referred,  dec.  (here  recite  the  order.) 
Now  the  condition  of  this  obligation  is  such,  thai  if 
the  bownden  A.  G.,  (the  receiver,)  shall  and  do,  under 
the  rules  amd  practice  of  the  court,  duly  file  his  in- 
ventory, and  armuaUy  or  oftener,  if  theretmto  required, 
duly  account  for  what  he  shall  receive  or  have  in 
charge  as  receiver  in  the  said  cause ;  and  pay  and 
apply  what  he  shall  receive  or  have  in  charge  as  he 
may,  from  time  to  time,  be  directed  or  ordered  by  the 
court  /  amd  do  and  perform  his  office  of  receiver  in 


(a)  I  believe  that  this  bond  would  be  good  if  made  out  to  the  clerk. 
In  England,  the  parties  are  bound  to  the  master  of  the  rolls  (the  chief 
of  the  masters  in  chancery)  and  to  the  master  before  whom  the  reference 
is  had. 
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all  things  according  to  the  true  intent  and  meaning  of 
the  aforesaid  order,  then  this  recognizance  to  be  void 
or  else  to  remain  m  fvR  force. 

Sealed  and  delivered, ) 
in  the  presence  of    j 

This  bond,  when  executed  by  the  proposed  re- 
ceiver and  his  sureties,  must  be  proved  and  acknowl- 
edged in  the  manner  prescribed  by  law  for  the  proof 
or  acknowledgment  of  deeds  of  real  estate. 

An  affidavit  of  justification  for  the  sureties  to 
swear  to,  can  be  written  (by  the  solicitor,  attorney, 
referee  or  master)  at  the  foot  of  the  bond,  in  the 
following  form : 

(Title.)    • 

W.  G.,  of  <Skc.,  and  A.  A.,  of,  dec,  severally  make 
oath  and  say  ;  and  first  the  saidW.  O.,  for  himself, 

saiih,  That  he  is  worth  the  sum  of dollars, 

(the  amount  of  the  penalty,  being  double  the  amount 
of  the  property  in  bulk ;  or  if  it  relates  to  real  estate, 
then  double  the  yearly  value  of  the  estate),  after  all 
his  debts  and  liabilities  are  paid  and  satisfied;  and 
this  deponent,  the  said  A.  A.,  for  himself,  saiih,  that 

he  is  worth  the  sum  of dollars,  after  all  his 

debts  and  liabilities  are  paid  and  satisfied. 

Sworn,  dkc. 

This  can  be  sworn  before  the  referee  or  master 
or  a  commissioner  to  take  the  acknowledgment  of 
deeds. 
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If  the  matter  of  sureties,  in  case  of  a  receiver,  be 
put  on  the  same  footing  as  special  bail,  then  they 
ought  to  be  freeholders  or  housekeepers.  Such  is 
the  general  rule  in  England  as  to  special  bail.  How- 
ever, it  seems  to  be  there  adopted  and  required,  in 
order  that  the  plaintiff  may  know  where  to  find 
them,  while  the  value  of  what  he  might  rent  or  hold 
in  fee  is  not  so  material :  for  his  other  effects  may  be 
made  to  answer ;  and  if  he  has  sufficient  of  them,  it 
will  do:  Lofft,  148. 

The  honest  rule  seems  to  be,  that  they  must  be 
real  and  substantial  persons :  Smith  v.  Scemdrett, 
W.  Black.  444 ;  Beardmore  v.  Phillips,  4  Maule  & 
Selwyn,  173.  And  in  a  country  like  ours,  where 
the  wealthy  men,  having  large  mercantile  and  steady 
property,  are  to  be  found  in  boarding-houses  and 
hotels,  such  men,  it  is  believed,  would  be  good  spe- 
cial bail ;  and,. by  parity,  good  sureties  for  a  receiver: 
for  the  referee  or  master  would  look  to  residence 
and  general  substance  clear  of  debt  and  liability. 
The  sureties  of  a  receiver  must  be  within  the  juris- 
diction: Cockbwrn  v.  Raphael,  2  Sim.  &  S.  453. 
Infante,  lunatics,  idiots,  married  women  and  such 
other  persons  as  are  by  law  disabled  from  contract- 
ing, are  ineligible  as  sureties :  Smith,  16. 

By  the  practice  of  the  Irish  court  of  chancery,  the 
sureties  must  be  possessed  of  real  estate ;  but  this 
certainly  could  not  be  the  unbending  rule  in  our  own 
court 

Although  it  is  the  right  of  the  master  or  referee 
to  accept  or  reject  a  person  proposed  as  a  surety, 
yet  where  any  doubt  as  to  the  sufficiency  or  sol- 
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vency  of  the  surety  exists,  the  opposing  attorney  or 
solicitor  has  a  claim  to  attend  at  the  time  appointed 
for  acknowledging  the  recognizance  or  bond,  and  ' 
examine  the  sureties  on  these  points ;  and  he  should, 
for  that  purpose,  forthwith  serve  a  notice  upon  the 
opposing  solicitor  or  attorney  and  the  master  or  ref- 
eree, requiring  to  be  notified  duly  of  the  time  and 
place  of  justifying. 

If  the  latter  is  not  fully  satisfied  as  to  the  qualifi- 
cation of  the  sureties  on  their  oath  and  examination, 
he  ought  not  to  allow  such  surety  to  acknowledge 
the  bond ;  and  in  case  he  thinks  proper  to  do  so, 
the  party  conceiving  himself  aggrieved  may  apply, 
by  motion,  to  the  court  to  vacate  or  set  aside  the 
bond,  and  oblige  the  party  to  obtain  new  and  suffi- 
cient sureties. 

If  the  sureties,  or  either,  of  them,  are  rejected,  a 
new  Surety  or  sureties,  as  the  case  may  be,  must 
be  proposed  and  a  further  summons  to  approve 
obtained  and  served :  Smith,  17. 

The  practice  has  prevailed  in  New  York  to  let  a 
plaintiff  be  one  of  the  sureties  for  the  receiver ;  and 
there  seems  to  be  no-  decided  objection  to  it  where 
he  is  every  way  responsible ;  although,  as  the  courts 
are  jealous  of  allowing  the  chance  of  control  which 
might  attach  by  the  receiver's  employing  the  plain- 
tiff's counsel  and  solicitor,  this  practice  would  be 
best  avoided;  for  it  shows  intimacy  between  the 
receiver  and  the  surety  and  may  be  strengthened 
into  control. 

It  was  the  practice  with  some  masters  to  file  their 
report,  showing  the  name  of  the  receiver  they  had 
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approved  of ;  and  then  wait  eight  days,  in  order  to 
have  it  confirmed,  before  they  appointed  and  took 
from  him  the  necessary  bond.  Bat  this  practice  is 
erroneous,  and  he  is  to  be  considered  as  appointed 
at  once,  L  e.,  from  the  moment  he  and  his  sureties 
have  perfected  the  bond  and  the  same  is  filed  and  a 
certificate  thereof  had  of  the  clerk  for  the  master  or 
referee  and  his  report  is  filed.  There  is  no  possible 
occasion  to  wait  the  usual  eight  days  to  confirm 
the  report,  and  it  is  final  from  the  time  of  being 
filed :  Bennetts  Master,  95 ;  and  see  the  argument 
of  counsel  in  Harris  v.  Kemble,  4  Buss.  474. 

What  we  have  here  said  must,  however,  be  taken 
with  the  distinct  understanding,  that,  by  the  terms 
of  the  order  of  reference,  the  referee  or  master  is 
directed  to  appoint  a  receiver  ;  for  Chancellor  Wal- 
worth drew  a  distinction,  where  the  order  was  to 
report  a  proper  person  to  be  appointed  a  receiver  and 
approve  of  sureties ;  deciding,  in  the  latter  case,  that 
the  appointment  was  not  complete  until  it  was 
confirmed  by  the  special  order  of  the  court ;  while 
under  the  prior  form  of  order,  no  confirmation  would 
be  necessary,  and  that  the  receiver,  on  filing  the  re- 
port of  his  appointment  and  the  bond  taken,  could 
immediately  enter  on  the  duties  of  his  office :  Mat- 
ter of  the  Eagle  Iron  Worte,  8  Paige's  C.  B.  385. 
The  reason  of  this  will  be  apparent  when  it  is  under- 
stood that  the  master's  judgment  is  conclusive,  unless 
some  substantial  objection  can  be  shown :  Garland 
v.  Garland,  2  Ves.  187 ;  Anon.  3  Ves.  506.  And 
when  there  is  such  objection,  it  must  be  brought 
before  the  court  by  a  special  petition  and  not  in  the 


06  GENERAL    PRACTICE    ON    THE 

form  of  exceptions— as  exceptions  will  not  lie  to  a 
report  of  the  appointment  of  a  receiver :  Thomas  v. 
Dawhiri,  8  Br.  C.  &  507 :  WUhins  v.  WHUams,  3 
Ves.  587.  And  in  order  to  support  an  objection  to 
the  appointment  of  a  receiver,  a  strong  case  of  dis- 
qualification is  necessary :  Thorpe  v.  Thorpe,  12  Yes. 
317. 

The  court  will  not  set  aside  the  appointment,  un- 
less the  person  selected  is  legally  disqualified,  or  his 
situation  is  such  as  to  induce  a  belief  that  the  inter- 
ests of  the  parties  will  not  be  properly  attended  to 
by  him :  Matter  of  the  Eagle  Iron  Works,  8  Paige's 
C.  R.  385. 

Where  such  a  case  exists,  the  party  who  objects, 
after  stating  the  grounds  of  objection  in  his  petitio^ 
should  pray  that  the  referee  or  master  review  his 
report  This  petition  must  be  served  on  all  inter- 
ested parties ;  and  be  moved  upon  in  court  on  regu- 
lar  notice:  Wynne  v.  Lord  Newborough,  15  Ves* 
283. 

And  if  the  court  should  be  in  favor  of  the  peti- 
tion, by  ordering  the  master  or  referee  to  review  his 
report,  then  the  parties  will  proceed  by  proposing  a 
new  person  or  persons  and  issuing  summonses  as 
before :  Smith  on  Receiver*,  11. 

A  Report  will  be  in  the  following  form : 

(Title.) 
To  the  Justices  of  the  Supreme  (hurt  of  the  State  of 

New  York 

In  pursuance  of  am,  order  of  this  court,  made  in 

the  above  entitled  action,  by,  dec.,  bearing  date  the 

day  of ,  18 — ,  wherdby,  among  other  things,  it 
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was  referred  to  the  undersigned,  residing  in  the  city 
of  New  York,  to  appoint  a  receiver  m  this  cause,  of 
the  partnership  stock,  dec.,  and  to  take  from  the  said 
receiver  the  requisite  security :  I,  S.  C,  the  referee  (or 
master)  named  in  said  order,  do  report : — Thai  Iha/ve 
been  attended  on  the  said  reference  by  the  attorney  and 
counsel  of  the  plaintiff  and  of  the  defendant.  That  I, 
thereupon,  proceeded  on  the  matters  so  referred.  That 
A.  Bn  of  (he  city  of  New  York,  was  proposed  on  the 
part  of  the  complainant,  to  be  the  receiver  in  this 
cause ;  and  no  objection  being  made  to  his  appoint- 
ment, and  deeming  him  a  fit  and  proper  person  for 
such  trust,  I  have  appointed  him  to  be  such  receiver. 
That  tJie  said  A.  B.  {hereupon  executed  a  bond  in  the 
usual  form  to  The  People  of  the  State  of  New  York, 
in  the  penal  sum  of  % ,  conditioned  for  the  faith- 
ful discharge  of  his  duties  as  such  receiver. 

That  J.  H.  and  M.  L.,  of  the  city  of  New  York, 
were  proposed  as  the  sureties  of  the  said  receiver;  and 
being  satisfied,  by  their  affidavits  of  justification,  tltat 
they  were  each  worth  the  requisite  amount,  I  approved 
of  the  said  sureties  as  sufficient ;  and  the  said  sure- 
ties thereupon  executed  the  said  bond  jointly  with  the 
said  receiver.  And  I  do  further  report,  that  I  have 
caused  the  said  bond,  with  my  approval  endorsed 
thereon,  and  the  said  affidavits  of  justification  to  be 
filed  in  the  office  of  the  clerk  of  this  court. 

All  which  is  respectfuU/y  submitted.    Dated  New 
York,  December  — ,  18 — . 

The  above  form  will  answer  in  all  general  cases. 
Even  where  there  has  been  a  contest  for  the  appoint- 


98  GENERAL  PRACTICE  ON  THE 

ment  of  a  receiver,  yet  the  officer  is  limited,  in  his 
report,  to  the  fact  of  approval  of  the  party  by  him, 
without  setting  forth  any  of  the  reasons  which 
induced  him  to  make  his  appointment ;  for,  as  the 
chancellor  said,  in  Garland  v.  GarUvnd,  2  Vesey,  jr. 
137,  questions  are  not  to  be  brought  up  before  the 
court  in  this  way,  merely  to  try  which  way  the  stick 
will  fall,  and  for  the  chance  that  another  judge  may 
be  of  another  way  of  thinking.  And  in  Greuze  v. 
The  Bishop  of  London,  2  Brown's  Ch.  Ca.  253,  the 
court  said  that  the  master's  report  and  approbation 
should  stand  until  the  person  recommended  by  him 
was  impeached  as  an  improper  person. 

Where  one  of  the  sureties  of  a  receiver  dies,  not 
leaving  any  property,  the  court  will  direct  a  new 
surety  to  be  appointed :  Averall  v.  Wade,  EL  &  K. 
341. 

In  case  a  bond  given  by  a  receiver  (on  his  ap- 
pointment) happens  not  to  be  filed  in  the  proper 
office,  through  inadvertence,  the  court  may  direct  it 
to  be  filed  nunc  pro  tunc :  Whiteside  v.  Prendergast, 
2  Barb.  Ch.  Rep.  471. 

A  receiver  will,  generally,  be  vested  with  power 
to  lay  hold  and  possess  himself  of  personal  property, 
immediately  after  he  has  been  appointed  and  his 
security  has  been  approved  and  filed :  without  any 
necessity  of  an  assignment  from  the  parties  who  are 
to  give  it  up  to  him.  The  title  of  the  receiver 
becomes  perfect  when  he  has  given  the  requisite 
security,  and  it,  then,  relates  back  to  the  order 
appointing  him. 

That  order  is,  per  se,  a  sequestration,  and  gives  to 
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the  receiver  all  the  necessary  means  of  enforcing  his 
rights.  It  will  override  an  intermediate  levy :  Ratten 
v.  Tattis,  5  Sandf.  610 :  West  v.  Fra&er,  ib.  653,  and 
see  Mann  v.  Pente,  2  Sand.  Ch.  R.  257.  Still,  in 
respect  of  the  receiver's  exercise  of  his  powers  in 
courts  of  lano,  an  assignment  to  him  by  the  party  is 
proper ;  and,  in  general  cases,  as  to  the  legal  title  to 
real  estate,  it  is  indispensable  ;  but  in  equity,  al- 
though usual  in  our  practice,  it  is  unimportant ;  and 
in  England  it  is  not  practiced :  Ib. 

Justice  Willard,  in  Porter  v.  Williams,  5  Seld.  142, 
threw  out  the  opinion  that,  since  the  Code  of  Pro- 
cedure of  the  State  of  New  York,  under  supplement- 
ary proceedings  instituted  by  a  judgment  creditor, 
no  assignment,  transfer  or  conveyance  to  a  receiver 
is  necessary  to  vest  the  legal  estate  in  him,  and  that 
real  and  personal  property  are,  in  this  respect,  placed 
upon  the  same  footing. 

His  Honor  points  to  §  464,  which  enacts,  that  the 
term  property,  as  used  in  the  Code,  shall  include 
"property  real  and  personal,"  also  §§  462  and  463, 
which  define  what  is  meant  by  real  and  personal 
property ;  and  observes  of  the  Code :  u  It  puts  real 
44  and  personal  property  in  the  same  category.  The 
44  statute  of  frauds  affords  no  objection  to  this  view ; 
"it  is  there  enacted  (2  R  S.  134,  §  6)  that  no  estate 
u  or  interest  in  lands,  &c,  shall  hereafter  be  created, 
"granted,  assigned,  surrendered,  or  declared,  unless 
u  by  act  or  operation  of  law,  or  by  deed  or  con  vey- 
44  ance  in  writing,  subscribed  by  the  party,  &c,  or  by 
44  his  agent,  &c.  It  was  competent  for  the  legisla- 
44  ture  to  remove  that  impediment  to  conveyances,  or 
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44  to  declare  what  act  or  operation  of  law  should  work 
44  a  transfer  of  title.  They  seem  to  have  done  bo,  by 
44  giving  a  legislative  definition  to  the  word 4  property,7 
44  so  as  to  embrace  real  as  well.as  personal  property." 
It  seems  to  be  conceded  that,  before  the  Code,  the 
transfer  of  the  title  of  real  estate  to  a  receiver  did 
not  take  place  by  the  mere  order  of  the  court  and 
without  an  actual  conveyance  from  the  party  to  the 
suit  in  whom  such  legal  title  was  vested,  notwith- 
standing the  act  of  April  28th,  1845  (Laws  90,  91), 
which  enacts  that  any  receiver  appointed  by  virtue 
of  an  order  or  decree  of  the  Court  of  Chancery  may 
take  and  hold  real  estate  upon  such  trusts  and  for 
such  purposes  as  the  court  may  direct,  subject  to  the 
further  order  or  direction  of  the  court;  while  the 
second  section  empowers  receivers  so  appointed  by 
an  order  or  decree  of  the  Court  of  Chancery  to  sue, 
in  their  own  name,  for  any  debt,  claim,  or  demand 
transferred  to  them,  or  to  the  possession  or  control 
of  which  they  are  entitled  as  such  receivers :  see  Wil- 
son v.Wilson,  11  Barb.  Ch.  R.  594,  and  Porter  v. 

Williams,  supra. 

It  has  been  decided  that,  since  the  New  York 
Code  of  Procedure,  a  receiver  appointed  by  a  justice 
of  the  Supreme  Court  under  supplementary  proceed- 
ings instituted  by  a  judgment  creditor,  on  the  return 
of  an  execution  unsatisfied,  can,  after  perfecting  his 
appointment,  maintain  an  action  in  his  own  name  to 
set  aside  an  assignment  of  real  and  personal  property 
made  by  the  judgment  debtor,  on  the  ground  of 
fraud,  without  having  first  received,  from  such  debtor, 
an  alignment  to  himself  as  such  receiver :  Porter  v. 

WilUcms,  5  Seld.  142. 
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Inasmuch  as  an  assignment  .Mtf  writing,  even  of 
personalty,  would  do  no  harm,  and  save  all  ques- 
tions, and  could  be  made  to  embr&flV  the  usual 
power  to  collect  debts  in  the  name  of  the  'parties,  it 
might  be  well,  in  many  cases,  to  require  it ;  Aizd'the 
broad  words  of  such  an  assignment  might  cover  even 
rights  in  secret  real  estate  possessed,  for  instance,  by 
partners,  Ac. 

We,  therefore,  give  here,  a  general  form  of  an  as- 
signment of  a  stock  in  trade ;  and,  one  embracing 
particular  real  estate.  It  is  believed  that,  from  these 
precedents,  almost  any  special  form  of  a  transfer  to  a 
receiver  can  be  drawn. 


General  Assignment  to  a  receiver  of  Stock  in 

trade,  <fcc. 

This  Indenture  made  the day  of in  the 

year  18 — ,  between  C.  D.  a/nd  M  F.,  heretofore  part- 
ners in  trade  doing  business  in  the  city  of  New  York 

under  the  style  of of  the  first  part,  and  A.  B.  of 

&c^  receiver  of  the  estate  and  effects  hereinafter  re- 
ferred to  appointed  by  the  Supreme  Court  of  the  State 
of  New  York  of  the  second  part ;  whereas  in  and  by 
an  order  of  the  said  court,  before,  &c,  in  a  certain 
action  wherein  the  said  C.  D.  was  plaintiff  and  the 
said  E.  F.  was  defendant,  it  was  ordered  that  it  be 
referred,  <&a,  (here  recite  the  order.)  And  whereas  the 
said  party  of  the  second  part  has  been  duly  appointed 
such  receiver,  a/nd  has  given  amd  fled  Hie  requisite 
security,  pwrsumvt  to  the  rules  and  practice  of  the 
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said  court  and  to.  the  *  provisions  of  the  said  order. 
Now  this  ind^mfyre  witnesseth,  thai  the  said  parties  of 
the  first  jpptff'ih  obedience  to  the  said  order,  and  in 
co7i$ideraMbn  of  the  premises  aforesaid,  and  of  one 
dollar,  to  each  of  them  in  hand  paid  by  the  said  party 
ofm<ke  second  part,  at  or  before  the  execution  liereof 
the  receipt  whereof  is  hereby  acknowledged,  have,  and 
each  of  them  hath,  conveyed,  assigned,  transferred  and 
delivered  over,  and  by  these  presents  do,  and  each  of 
them  doth,  convey,  assign,  transfer  and  deliver  over 
unto  the  said  party  of  the  second  part,  under  the  direc- 
tion of  the  said  referee,  [master]  testified  by  his  ap- 
proval endorsed  hereon,  aU  and  every  the  stock  in  trade, 
good  will,  estate,  real  and  personal,  chattels  real,  moneys, 
outstanding  debts,  thing  si  naction,  equitable  interests, 
property  and  effects  whatsoever  and  wheresoever,  of 
or  belonging  or  due  to  the  said  parties  of  the  first 

part,  as  partners  of  the  said  firm  of or  to  the 

said  firm  itself,  or  in  which  they  or  either  of  them,  as 
such  partners,  or  the  said  firm,  had  any  estate,  right, 
title  or  interest,  at  the  time  of  filing  the  complaint 
in  the  above  recited  action;  and  which  complaint 

was  filed  on  the day  of last.     And 

also  all  deeds,  writings,  leases,  muniments  of  tide, 
books  of  account,  papers,  vouchers  and  other  evidences 
whatsoever  relating  or  appertaining  thereto.  To  have 
and  to  hold  the  same  unto  him  the  said  party  of  the 
second  part,  as  such  receiver  as  aforesaid,  and  to  his 
successors  and  assigns,  subject  to  the  present  and 
future  order,  direction  and  control  of  the  said  supreme 
court.  And  for  the  better  and  more  effectually  ena- 
bling the  said  party  of  tlie  second  part,  his  successors 
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and  assigns,  to  recover  and  receive  all  on*  any  'part  of 
the  stock,  estate,  hook  debts,  property,  clwses  in  action 
and  effects  hereby  conveyed,  assigned  and  transferred, 
they,  the  said  C.  D.  and  JS.  F.,  have  made  and  ap- 
pointed and  by  these  presents  do  make  and  appoint 
the  said  A.  B.  party  of  the  second  part,  his  successors 
and  assigns,  the  attorney  and  attorneys  of  them  the 
said  parties  of  the  first  part,  in  their  names  or  the 

style  of  their  said  firm  of ,  to  commence,  conr 

iinue,  discontinue  and  again  bring,  perfect  and  carry 
out  actions  and  suits  against  any  corporated  com- 
pany, firm,  persons  or  person,  for  or  on  account  of 
all  or  any  part  of  the  said  estate,  stock,  property,  book 
debts,  choses  in  action  or  effects.  In  witness  whereof 
the  said  parties  of  the  first  part  have  herewnto  set 
their  hands  amd  seals  the  day  and  year  first  above 
written. 

Seeded  amd  delivered  \ 
in  the  presence  of   j 

• 

Transfer  op  real  estate  to  a  receiver : 

This  Indenture,  made  the day  of in  the 

year  18 — ,  between  G.  D.,  of,  dec.,  of  the  first  part, 
arid  A.  B.,  receiver  appointed  by  the  supreme  court 
of  the  State  of  New  York,  of  the  second  part.  Where- 
as, in  and  by  an  order  [here  take  the  recitals  in  the 
last  precedent].  Now  this  indenture  witnesseth,  that 
the  said  party  of  the  first  part,  in  obedience  to  the  said 
order  and  in  consideration  of  the  premises  aforesaid 
and  of  one  dollar  to  him  in  hand  paid  by  the  said 
party  of  the  second  part,  before  the  execution  hereof, 
the  receipt  whereof  is  hereby  acknowledged,  hath  grant- 
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ed,  bargained,  sold,  aliened,  released  and  confirmed, 
and  by  these  present*  doth  grant,  bargain,  sell,  alien, 
release  and  confirm  unto  the  said  party  of  the 
second  part,  aU  and  every  the  right,  tide,  estate  and 
interest  of  the  said  C.  D~,  party  of  the  first  part,  of 
and  in  All  thai  certain  lot,  &c.,  together  with  the 
appurtencmces,  rents,  issues  and  profits  thereof ;  and 
all  deeds,  evidences,  leases  and  papers  r dating  thereto. 
To  have  a/qd  to  hold  all  and  every  the  same  unto  and 
to  the  use  of  the  said  A.  JB.,  party  of  the  second  part, 
as  such  receiver,  his  heirs,  successors  and  assigns. 
In  witness  whereof  the  said  party  of  the  first  part 
has  herewnto  set  his  hcmd  and  seal  the  day  cmd  year 
first  above  written. 


Sealed  and  delivered 
m  ilie  presence  of 


} 


The  receiver  would  do  well  to  have  the  transfer 
recorded. 

The  solicitor  or  attorney  of  the  receiver,  after  the 
appointment  has  been  completed,  can  take  out  a  sum- 
mons, entitled  in  the  cause,  from  the  referee  or  master 
before  whom  the  reference  has  been  pending,  to  ex- 
amine a  party,  and  also  subpoena  other  persons,  as  to 
the  property  intended  to  be  placed  in  the  receiver's 
hands ;  while  the  underwriting  of  the  summons  may 
contain  a  requisition  for  the  production  of  deeds, 
books  and  papers.  i 

The  referee  or  master  must  not  allow  such  an 
examination  as  would  be  a  trial  of  the  whole  matter 
in  litigation  between  the  parties.  He  may,  indeed, 
make  *  inquiries  of  the  defendant,  under  oath,  as  to 
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the  property  in  his  possession  or  nnder  his  control, 
for  the  purpose  of  seeing  whether  it  is  all  delivered 
over  to  the  receiver ;  and  he  may  also  examine  wit- 
nesses for  the  purpose  of  ascertaining  whether  there 
is  any  property  in  the  hands  of  other  persons  to 
which  the  receiver  is  entitled  under  the  order,  to- 
enable  him  to  take  the  necessary  steps  to  recover 
such  property  from  the  persons  in  whose  possession 
it  is.  If  the  referee  or  master  should  permit  the 
interrogatories  to  extend  beyond  the  legitimate 
purpose  of  obtaining  a  delivery  of  the  property 
which  .the  defendant  has  a  right  to  control,  the 
proper  course  is  to  bring  the  question  before  the 
conrt  by  an  appeal :  Fitzburgh  v.  l&veringham,  6 
Paige's  C.  R.  29.  "  If  the  investigation  is  properly 
u  conducted  by  the  master,"  says  Chancellor  Wal- 
worth, in  the  last  mentioned  case,  "  no  honest  defend- 
u  ant  can  be  injured  thereby." 

All  the  above  remarks,  from  the  decision  of  the 
court  in  Fitebwrgh  v.  jEh)ering7umi1  contain  sound 
doctrine,  as  applicable  to  receiverships  in  all  cases, 
although  that  cause  has  particular  reference  to  re- 
ceivers in  suits  brought  by  judgment  creditors. 

Although  it  is  true,  generally,  that  a  defendant, 
on  his  examination  in  relation  to  a  discovery  of 
property  to  be  held  by  a  receiver,  must  answer 
questions  fully,  yet  his  counsel  will  do  well  to  guard 
against  an  examination  which  may  tell  against  his 
client  on  the  merits;  for  the  testimony  is  taken 
down  by  the  master  in  writing,  and  sworn  to  and 
signed  by  the  defendant ;  and  can,  as  it  would  ap- 
pear from  the  case  of  Gibson  and  others  v.  Shaw 
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cmd  others,  MS.,  before  the  Chancellor,  4th  Decem- 
ber, 1838,  be  made  evidence  in  the  cause.  There, 
the  defendants  had  been  required  to  answer  the 

#  allegations  in  the  bill,  to  which  answer  a  replication 

had  been  filed ;  and  on  the  taking  of  the  testimony 
•before  the  examiner,  the  complainants  offered,  as 
evidence,  as  an  exhibit  to  be  used  on  the  hearing  to 
falsify  the  allegations  in  the  answer,  an  examination 
which  had  been  taken  before  a  master  on  a  ref- 
erence under  an  order  of  the  court  to  appoint  a 
receiver  in  the  cause,  and  requiring  the  judgment 
debtor  to  deliver  over  the  property  to  the  receiver 
under  oath,  before  the  master,  in  the  usual  form. 
The  Chancellor:  "The  exhibit  which  the  vice- 
"  chancellor  has  refused  to  suppress  is  the  examina- 
"  tion  of  one  of  the  appellants  upon  oath.  It  is,  there- 
"  fore,  evidence  of  the  strongest  character  against 
"  him,  and  ought  not  to  be  suppressed,  unless  it  is 
"  wholly  irrelevant  to  the  matters  in  issue  between 
"  the  parties,  or  was  obtained  under  such  circum- 
"  stances  that  it  cannot  be  legally  used  as  evidence 
"for  the  complainants  on  the  hearing.  I  think 
"  there  can  be  no  reasonable  doubt  as  to  the  rele- 
"  vancy  and  materiality  of  this  examination,  as  evi- 

«•  "  dence  to  support  the  complainants'  case  upon  the 

"  matters  in  issue  between  the  parties.  If  it  tends, 
"  in  any  manner,  either  alone  or  in  connection  with 
"  any  other  evidence  which  may  be  introduced  at 

#  "  the  hearing,  to  show  that  the  alleged  assignment 

"  from  Shaw  to  Albert  was  fraudulent,  or  intended 
"  to  delay  or  hinder  the  creditors  of  Shaw  in  the 
"  collection  of  their  debts,  or  to  show  that  Albert  is 


APPOINTING    A    RECEIVEK.  107 

"  indebted  to  Shaw,  or  that  he  hag  any  property  of  the 
"  latter  in  his  hands,  the  exhibit  cannot  be  rejected 
"  as  irrelevant.  And  as  the  complainants  could  not 
"  use  one  part  of  the  examination  as  evidence  and 
"  reject  other  parts  thereof  as  immaterial,  without 
"the  consent  of  the  adverse  party,  the  fact  that 
u  much  of  the  examination  is  wholly  immaterial  to 
u  the  question  in  issue  between  the  parties,  forms  no 
"ground  for  suppressing  such  examination.  Upon 
"  the  view  I  have  taken  of  another  question  in  this 
"  case,  it  is  not  necessary  for  me  to  inquire  whether 
u  there  are  not  many  things  in  this  examination  which 
"  were  irrelevant  to  the  matters  upon  which  the  mas- 
"  ter  was  authorized  to  examine  the  defendant  Albert 
u  on  oath  upon  the  reference.  In  the  case  of  Fitz- 
u  burgh  v  Everingham,  6  Paige's  Rep.  30,  it  was  de- 
"  cided  that  under  the  common  order  of  reference  to 
"  appoint  a  receiver,  <fcc,  upon  a  creditor's  bill,  the 
"  complainants  were  only  entitled  to  examine  the  de- 
tt  fendant  on  oath  in  relation  to  the  subject  matter  of 
"the  reference.  And  the  proper  course  is  there 
"  pointed  out,  which  defendant  is  to  pursue,  if  he  is 
"  advised  by  his  counsel  that  questions  put  to  him  are 
"improper  or  irrevelant  to  the  matters  referred  to  the 
"  master,  but  which  the  master  decides  it  is  proper  for 
"  him  to  answer.  He  is  to  refuse  to  answer,  which  refu- 
"sal  is  in  the  nature  of  a  demurrer  to  the  interroga- 
41  tory.  And  then  the  question  will  be  brought  before 
"the  court  upon  an  application  to  compel  him  to  an- 
"  swer  and  to  punish  him  for  the  contempt  in  refusing 
"to  answer  if  the  interrogatory  was  not  an  improper 
"  one.    Counsel  should  be  careful,  however,  in  advis- 
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"  ing  their  clients  not  to  answer  in  such  cases,  unless 
"  the  question  is  clearly  irrelevant  or  improper :  as 
"  the  client  will  have  to  pay  the  costs  of  the  applica- 
u  tion  to  the  court,  if  it  turns  out  that  he  is  in  the 
"  wrong  and  may  be  further  punished  in  the  dis- 
"  cretion  of  the  court,  for  his  contempt  in  refusing  to 
"  answer.  And  in  such  case,  if  the  counsel  has  ad- 
"  vised  him  not  to  answer,  where  there  was  no  real 
"  doubt  as  to  the  propriety  of  the  question  or  where 
"  the  answer  could  not  prove  injurious  to  the  client 
"  if  he  was  an  honest  man,  the  counsel  will,  himself, 
"  be  liable  to  the  client  for  the  damage  the  latter  has 
"  sustained  by  such  improper  advice. 

"Where  the  question  is  relevant  and  proper,  in 
"  relation  to  the  subject  matter  of  inquiry  before  the 
"  master,  the  defendant  must  answer  it,  although  he 
"  may  have  been  required  to  answer  as  to  the  same 
"  matter  on  oath  in  response  to  the  allegations  in  the 
"  bill  and  though  he  has  not  given  a  written  consent 
"  under  the  one  hundred  and  ninety-first  rule,  so  as 
"  to  entitle  the  complainants  to  insert  a  clause  in  their 
"order  of  reference  to  take  his  examination  on  oath 
"  as  to  all  the  matters  in  the  bill  as  a  substitute  for 
"  an  answer  in  the  usual  form.  Whether  the  ques- 
"  tidns,  which  the  defendant  has  answered  before  the 
"  master  upon  this  reference  as  to  a  collateral  matter, 
"  were  proper  or  improper  in  relation  to  the  subject 
"  of  that  reference,  I  do  not  see  any  legal  principle 
"  upon  which  he  can  object  to  his  examination  as 
"  evidence  against  him  upon  the  hearing  the  same 
"  cause  upon  pleadings  and  proofs  or  in  any  other 
"  proceeding  in  the  cause  as  to  which  the  examina- 
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"tion  is  material  and  relevant.  As  well  might  a 
u  party,  who  had  answered  a  bill  of  discovery  which 
44  lie  was  not  legally  bound  to  answer,  afterwards 
u  object  to  the  answer  being  used  against  him  upon 
"a  trial  at  law,  on  the  ground  that  he  was  not 
u  legally  bound  to  answer  the  bill,  but  might  have 
u  demurred  to  the  same  successfully.  The  decision 
u  of  the  vice-chancellor  was,  therefore,  right  in  refus- 
u  ing  to  suppress  the  exhibit  as  improper  testimony 
"for  the  complainants  on  the  hearing.  And  the 
u  order  appealed  from  must  be  affirmed,  with  costs." 

If  a  receiver  be  extended  over  new  or  additional 
property,  the  order  for  that  purpose  is  on  the  terms 
of  such  receiver  entering  into  further  security,  by 
recognizance,  in  double  the  value  of  such  additional 
property,  the  proceedings  on  which  order  are  exactly 
similar  to  the  giving  of  security  originally.  If  the 
receiver,  in  such  case,  neglect  or  is  unable  to  procure 
such  further  security,  having  been  required  by  notice 
in  writing  so  to  do,  the  course  is  to  apply  to  discharge 
him  and  appoint  a  new  receiver  over  the  entire 
property  at  the  expense  of  the  estate.  And  the 
receiver  so  discharged  will  be  entitled  to  the  costs  of 
vacating  his  recognizance,  after  he  shall  have  ac- 
counted ;  Smith  on  Hecewers,  192. 

In  cases  coming  within  the  rule,  a  receiver  who 
has  consented  to  accept  the  trust  in  one  suit  may  be 
compelled  to  accept  and  execute  the  trust  in  a  second 
suit,  provided  both  suits  are  commenced  before  the 
chancellor  or  before  the  same  vice-chancellor,  so  as 
to  give  the  court  jurisdiction  over  such  receiver. 
And  if  the  receiver  refuses  to  give  security  in  the 
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second  suit,  he  may  be  removed  from  his  trust  as 
receiver  in  the  first;  and  the  court  may  appoint 
another  person  receiver  in  both  suite:  Cogger  v. 
Howard,  1  Barb.  C.  R.  368. 


Heceivert8  own  Solicitor  and  Counsel. 

When  the  receiver  is,  thus,  fully  appointed,  he 
should  retain  his  own  solicitor  and  counsel.  Nor 
will  it  be  well  for  such  receiver,  even  though  he  may 
be  a  professional  man,  to  act  as  counsel  in  the  busi- 
ness of  his  trust,  as  he  will  not  be  entitled  to  any 
extra  counsel  fees  for  his  work :  In  the  matter  of  the 
Bank  of  Niagara,  6  Paige's  C.  R.  213. 

As  a  general  rule,  a  receiver  is  not  allowed  to 
employ  the  counsel,  solicitors  or  attorneys  of  either 
of  the  parties  in  a  suit  to  assist  him  in  the  discharge 
of  his  duties.  The  attorneys,  solicitors  or  counsel 
of  the  several  parties  are  bound  in  duty  to  their 
clients  to  watch  the  proceedings  of  the  receiver  and 
to  see  that  he  faithfully  discharges  his  trust.  The 
undertaking  to  act  as  the  counsel,  solicitor  or  attorney 
for  the  receiver,  under  such  circumstances,  would, 
therefore,  frequently  cast  upon  the  person,  thus 
assuming  to  act,  inconsistent  and  conflicting  duties — 
both  of  which  duties  could  not  properly  be  dis- 
charged by  the  same  person :  Myckman  v.  Parkin*, 
5  Paige's  C.  R.  545  ;  see  also  In  the  matter  of  Aine- 
ley,  1  Edwards'  V.  C.  Rep.  576 ;  May  v.  Macomb, 
2  id.  165  ;    Wilson  v.  Foe,  1  Hogan,  322. 

The  appointment  of  a  receiver  who  acts  under  the 
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directions  of  a  defendant,  is  objectionable :  Lupton 
v.  Stephenson,  11  Ir.  Eq.  Rep.  484. 

The  rule  which  prohibits  a  receiver  from  employ- 
ing the  solicitor  of  either  of  the  parties  to  the  suit, 
in  which  he  is  appointed  receiver,  is  intended  to 
protect  the  rights  of  the  parties  to  such  suit :  Warren 
v.  Sprague,  11  Paige's  Ch.  Reports,  p.  200.  But  if 
such  parties  make  no  objection,  the  receiver  may 
employ  the  solicitor  of  either  to  aid  him  in  the  dis- 
charge of  his  duty :  lb.  And  a  mere  stranger  to  the 
suit  has  no  right  to  object  to  the  employment,  by 
the  receiver,  of  the  solicitor  of  one  of  the  parties  to 
the  original  suit,  to  institute  a  new  suit  against  such 
stranger :  Wcvrren  v.  Sprague,  11  Paige's  C.  R.  200 ; 
&  C.  3  N.  Y.  Legal  Observer,  122. 

Although  we  see  no  objection  to  a  lawyer,  who 
may  have  been  appointed  receiver,  acting  as  counsel 
in  the  business  of  the  trust,  yet  he  must  understand 
that  in  doing  so,  he  will  not  be  allowed  extra  counsel 
fees  on  account  of  it.  His  commissions  are  consid- 
ered to  be  a  full  compensation :  In  the  matter  of 
the  Bank  of  Niagara,  6  Paige's  C.  R.  213. 

A  suit  properly  commenced  is  neither  barred  nor 
abated  by  the  appointment  of  a  receiver  of  one  of 
the  defendants, pendente  lite.  At  most,  such  appoint- 
ment will  only  render  the  suit  defective,  so  as  to 
make  it  irregular  for  the  plaintiff  to  proceed  until 
the  receiver  is  brought  before  the  court  by  a  supple- 
mental pleading,  in  the  nature  of  a  bill  of  revivor : 
Wilson  v.  Wilson,  1  Barb.  G  R.  592. 

Even  if  such  subsequent  appointment  of  a  receiver 
constituted  a  valid  defence,  it  could  not  be  pleaded 
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as  a  bar  to  the  suit  generally,  but  should  be  pleaded 
merely  in  bar  of  the  further  continuance  of  the  suit ; 
in  analogy  to  the  form  of  pleading  in  similar  cases 
in  suits  at  law :  lb. 

Where,  by  the  appointment  of  a  receiver  of  one 
of  the  defendants  pendente  lite,  a  suit  has  become  so 
defective  that  it  is  improper  for  the  complainant  to 
proceed  until  the  receiver  is  brought  before  the 
court,  the  proper  course  for  the  other  defendant  is 
to  apply  for  an  prder  that  the  complainant  bring  the 
receiver  before  the  court,  by  a  supplemental  bill  in 
the  nature  of  a  bill  of  revivor  within  a  time  to  be 
fixed,  or  that  the  bill  be  dismissed ;  and  that,  in  the 
mean  time,  all  proceedings  be  stayed :  .  lb. 

Removing  a  receiver  from  pa/rt  of  a  la/rge  property. 

If  a  receiver  has  a  control  over  a  larger  estate 
than  is  necessary  to  satisfy  claimants,  the  defendant 
can  apply  for  a  reference  to  inquire  whether  it  is 
necessary,  for  the  purpose  of  the  cause,  that  the 
receiver  should  be  continued  over  the  entire  estate ; 
and  if  not,  what  would  be  a  competent  part  thereof 
for  the  purposes  of  the  rights  of  the  parties  and  cred- 
itors in  the  cause ;  and  on  the  report  coming  back, 
the  receiver  will  be  removed  from  off  the  rest  of  the 
estate.  And  if  the  probable  result  of  *the  reference 
appeared  clear  upon  the  facts,  the  order  would  pro- 
ceed, at  once,  to  discharge  the  receiver  from  such 
parts  of  the  premises  as  the  master  should  report  it 
unnecessary  that  he  should  be  continued  over :  Mar 
grath  v.  Veitcli,  1  Hogan,  110. 


CHAPTER  V. 


WHAT  A  RECEIVER  MAY  AND  WHAT  HE   MAY  NOT 
DOf  WITHOUT  APPLYING  TO  THE  COURT. 

EJECTMENT.  REPAIRS.  IMPROVEMENTS*  PAY  OUT 
MONEY.  LEASE  FOB  ANY  NUMBER  OF  YEARS.  LET 
FOR  A  YEAR.  RENEW  A  LEASE.  POWER  TO  DETERM- 
INE A  SUBSISTING  LEA8E.  GIVE  NOTICE  TO  QUIT. 
DISTRAIN  WHERE  MORE  OR  LESS  THAN  A  YEAR'S  RENT 
IS  DUE.  BECOME  A  TENANT.  BRING  ACTIONS.  AP- 
POINT AN  AGENT.  CARRY  ON  TRADE.  OBTAIN  A 
WRIT  OF  ASSISTANCE.  HAVE  A  SEQUESTRATION 
WHERE  A  PARTY  DOES  NOT  DELIVER  OVER  PROP- 
ERTY. HAVE  AN  ATTACHMENT  AGAINST  A  PERSON 
INTERFERING  WITH  THE  PROPERTY  IN  HIS  CUSTODY. 
SELL  BAD  DEBTS.  APPEAL.  APPLY  FOR  INSTRUC- 
TIONS. PROCEEDING  AGAINST  ANOTHER  RECEIVER. 
CANCEL  POLICIES.  RE-INSURE  RISKS.  SELL  TIMBER. 
BID  ON  PROPERTY. 


Ejectment. 

A  receiver  cannot  bring  ejectment  without  leave 
of  the  court.  Indeed,  the  court  has  gone  so  far  as 
to  say  "  he  cannot  turn  out  the  tenant "  without  ap- 
plication ;  Wyrme  v.  Lord  Newborough,  1  Vesey,  jr. 
165 ;  S.  C.  3  Bro.  C.  C.  88. 

The  court  will  direct  in  whose  name  the  suit  shall 
be  brought :    Green  v.  Winter,  1  J.  C.  R  60 ;  and 
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may  require  the  receiver  to  indemnify  the  person  in  , 
whose  name  the  suit  is  commenced :  lb.   I  have  here 
said  "  may  n  require  such  indemnity,  for,  although 
Chancellor  Kent  (in  Green  v.  Winter)  says  that  a 
receiver  "  will "  be  required  to  give  it,  yet  the  case 
to  which  he  refers,  of  Taylor  v.  Alien,  2  Atk.  213, 
was  one  where  a  receiver  had  not  already  been  ap- 
pointed or  given  any  general  security.     No  one 
would  like  to  take  the  office  of  receiver  and  bring 
an  action  of  ejectment — and  that,  too,  after  getting 
the  authority  of  the  court  for  it — and  still  have  to 
give  personal  indemnity.    The  receiver  would,  of 
course,  be  liable  upon  the  general  security  he  had 
given,  if  he  acted  wrong  in  the  action,  while  it  would 
seem  that  the  estate  in  his  hands,  belonging  to  the 
cause,  should  solely  be  amenable.    If  the  chancellor 
meant  that  the  receiver  should  give  an  indemity  as 
a  receiver  and  not  personally,  and  so  that  the  fund 
should  satisfy  any  damage,  then  the  difficulty  is 
cleared ;  and  this,  I  take  it,  would  be  all  that  should 
or  could  be  required ;  and  it  carries  out  the  idea  that 
after  a  tenant  has  attorned  to  a  receiver,  the  court  is 
the  landlord :  Angel  v.  Smith,  9  Ves.  335.    I  find  my- 
self somewhat  borne  out  in  this  by  the  order  made 
in  Skip  v.  Hcvrwood,    see   note  (d),    Collyer  on 
Partnership,  196 ;  and  which  I  had  not  seen  when  I 
wrote  the  above  paragraphs.    There,  inter  alia,  the 
receiver  was  to  be  at  liberty  to  bring  actions,  <fcc. : 
"  and  the  persons  in  whose  names  such  actions  shall 
"  be  brought,  are  to  be  indemnified  against  any  costs 
"  and  damages  on  account  thereof,  out  of  the  stock, 
u goods,  and  effects  in  the  said  trade"  &c,  &c.    And 
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so,  I  perceive,  was  the  order  in  WUaon  v.  Greenwood, 
1  Swanst.  471.  Chancellor  Walworth,  In  the  matter 
of  Merritt,  5  Paige's  C.  R.  125,  S.  C.  on  appeal,  16 
Wend.  405,  echoes  the  principle  contained  in  Green 
v.  Winter,  supra ;  but  he  is  no  further  explanatory 
to  show  the  character  of  the  security ;  and  his  Honor 
also  refers  to  Ex  parte  Little,  3  Molloy,  67,  which 
was  not  a  case  of  a  receivership. 

It  is  probable  that,  upon  an  application  for  the 
receiver  to  bring  ejectment,  the  court  would  refer  it 
to  a  master  to  report  upon  the  propriety  of  the  re- 
ceiver's bringing  ejectment,  and  as  to  the  species  of 
indemnity,  with  power  to  take,  approve  and  file  the 
bond  of  indemnity ;  and  so  that  the  receiver  should 
be  considered  as  having  full  power  to  commence  the 
ejectment  from  the  time  the  master's  report  should 
stand  confirmed.  This  would  be  a  saving,  and  prove 
more  expeditious  than  to  require  the  master's  report 
to  come  first  before  the  court  for  an  order  referring 
the  matter  back  again  to  take  the  indemnity,  &c 
See  Sturgeon  v.  Douglas,  1  Hogan,  400. 

It  may  as  well  be  added  here,  that  an  action  of 
ejectment  cannot  be.  brought  against  a  receiver  in 
possession  without  leave  of  the  court.  Such  a  course 
would  amount?  to  a  contempt,  for,  after  the  tenants 
have  attorned  to  the  receiver,  the  court  is  the  land- 
lord :  Angel  v.  Smith,  9  Ves.  jun.  335 ;  JB?voke  v. 
Greaihead,  1  Jac.  &  Walker,  176.  In  the  latter  case, 
a  first  mortgagee,  not  a  party  to  the  suit,  asked  for 
leave  to  bring  ejectment,  in  consequence  of  a  re- 
ceiver having  been  appointed.  The  court  said: 
44  When  a  party  is  prejudiced  by  having  a  receiver 
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"  put  in  his  way,  the  course  has  either  been  to  give 
"him  leave  to  bring  an  ejectment  or  to  permit  him 
"  to  be  examined  pro  inieresse  suo,  which  may,  per- 
"  haps,  often  be  the  most  convenient  mode.  It  would 
"  be  extremely  hard  if  the  practice  were  different ; 
"  the  party  would  then  be  kept  out  of  possession ;  or 
"  if  he  proceeded  at  law,  he  would  be  liable  to  pun- 
u  ishment  for  a  contempt."  Generally,  where  a  re- 
ceiver asks  to  defend  in  ejectment,  the  order  would 
be,  for  the  master  to  ascertain  whether  a  defence  to 
an  ejectment  would  be  beneficial  to  the  parties  in 
interest :  Anonymous,  6  Ves.  287.  And  see  more, 
as  to  actions  by  receivers,  in  an  after  part  of  this 
.chapter,  under  "  Bring  actions? 

Should  a  case  arise  where  a  receiver  requires  to 
bring  ejectment,  a  form  of  petition  might  very  well 
be  drawn,  by  using  as  precedents,  the  petition  to 
bring  an  action  set  forth  in  an  after  part  of  this 
chapter,  under  "Bring  actions?  coupling  it  with  a 
form  in  2  Cottinson  on  Lunacy,  320.  [Petition  for 
an  inquiry  whether  it  would  be  for  the  benefit  of 
the  lunatic  to  institute  proceedings  to  recover  the 
possession  of  the  property.] 

Where  an  action  of  ejectment,  brought  by  a  re- 
ceiver with  leave  of  the  court,  causes  a  cross  or  an- 
tagonistical  suit,  he  should  get  leave  to  defend  in  the 
latter  case ;  for,  where  a  receiver,  having  obtained 
the  leave  of  the  court,  brought  an  ejectment,  and  the 
defendant  filed  a  bill  in  equity  to  restrain  the  pro- 
ceedings in  the  ejectment  action,  it  was  held  that 
the  receiver  was  not  entitled  to  the  costs  of  defend- 
ing the  suit,  he  not  having  first  obtained  the  leave 
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of  the  court  to  make  defence  to  it :  Cony  ere  v.  Croe- 
bie,  6  Ir.  Eq.  R  657.  • 


Repair 8.    Improvements. 

m 

u  Receivers  must  understand  that  they  are  not  to 
u  be  permitted  to  lay  out  money  in  repairs  at  their 
tt  discretion."  This  was  said  by  a  master  of  the  rolls 
in  Bhint  v.  Clitherow,  6  Vesey,  jun*  801 ;  and  a 
reading  of  the  case  will  show  the  propriety  of  hav- 
ing the  authority  of  the  court  for  laying  out  money 
in  repairs.  Although  it  is  true  that  in  this  case  the 
court  did  allow  the  amount  paid  by  the  receiver  in 
repairs,  yet  it  was  only  done  by  the  sanction  of  par- 
ties, while  the  master  of  the  rolls  ended  by  using 
the  above  emphatic  language.  However,  it  would 
seem  that  "  reasonable  v  repairs  might  be  allowed, 
without  a  prior  application.  In  The  Attorney-Genr 
%  eral  v.  Vigor ',  11  Ves.  563,  counsel  moved  that  a 
receiver  might  be  allowed  for  necessary  repaire  that 
had  been  done.  The  Lord  Chancellor  granted  a 
reference  to  the  master  to  inquire  whether  the 
repairs  were  reasonable,  with  liberty  to  apply.  His 
lordship  observed  that  the  court  was  not  in  the 
habit  of  permitting  receivers  to  apply  the  trust  fund 
in  repairs  to  any  considerable  extent,  without  a  pre- 
vious application.  No  amount  is  mentioned  here ; 
whereas,  in  the  above  case  of  JBhmt  v.  Clitherow, 
the  extent  of  the  repairs  is  particularized  (£155 
12a  lljd  for  masons'  and  plasterers'  work,  J6165 
11*.  lOdl  for  carpenters'  work,  and  JG140  allowed  to 
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a  tenant  to  complete  the  inside  repairs).  However, 
in  Tempest  v.  Ord,  2  Meriv.  56,  Lord  Chancellor 
Eldon  said :  "  That  formerly  the  court  never  permit- 
"  ted  a  receiver  to  lay  out  money  without  a  previous 
"  order  of  the  court.  But  now,  where  the  receiver 
"  had  laid  out  money  without  such  previous  order, 
"  it  was  usual  to  refer  it  to  the  master  to  see  if  the 
"  transaction  were  beneficial  to  the  parties ;  and  if 
"found  to  be  so,  the  receiver  was  allowed  the 
"  money  so  laid  out." 

Still,  the  receiver  had  better  apply  to  the  court 
before  he  makes  the  repairs,  unless  they  are  small 
in  amount  and  require  to  be  instantly  made.  In- 
deed, it  is  a  general  principle  that  the  court  will  not, 
in  the  broad  discharge  of  his  duty,  permit  a  receiver 
to  lay  out  more  than  a  very  small  sum  at  his  own 
discretion:  Waters  v.  Taylor,  15  Ves.  jr.  25.  If  a 
receiver  should  not  have  protected  himself  by  a 
prior  order,  he  has  to  run  the  risk  of  a  master's  re- 
porting  the  matter  to  be  reasonable  or  beneficial. 

Another  reason  why  a  receiver  should  not  have  a 
discretionary  power  to  lay  out  money  in  repairs,  is 
this :  he  could  then  keep  large  balances  in  hand  and 
say  he  was  waiting  to  spend  the  same  in  intended 
reparations :  Hicks  v.  Hicks,  3  Atk.  274. 

In  re  Reddington,  1  Molloy,  256,  which  related  to 
an  infant's  property,  a  petition  was  presented  {inter 
alia)  for  a  reference  to  inquire  "  whether  it  would 
"  be  for  the  benefit  of  the  minor  to  put  the  family 
"  mansion  in  repair." 

Since  writing  the  above,  the  author  has  met  with 
Mr.  Stock's  Treatise  of  the  Law  of  Non,  Compotes 
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Mentis  /  and  he  says  (at  p.  208) :  "  On  the  whole, 
u  it  does  not  appear  to  be  a  safe  course  for  commit- 
ateesn  (and  consequently  receivers,  for  they  are 
open  to  the  same  objections  and  liabilities)  "to 
tt  make  any  outlay  in  repairs,  and  certainly  not  in 
"  improvements,  without  the  order  and  directions  of 
"  the  chancellor." 

Where  repairs,  to  any  amount  are  required,  the 
receiver  will  present  a  short  petition,  showing  the 
state  of  the  premises,  and  praying  for  a  reference. 
It  is  believed  to  be  the  practice  in  England  to  obtain 
two  reports :  one,  as  to  the  question  of  benefit  to 
the  estate,  and  the  other  on  the  amount  to  be  ex- 
pended. This  double  reporting  would  seem  to  be 
unnecessary  with  us. 

4 

Precedent  for  a  petition  : 

« 

To,  <&c. 
(Tide.) 

The  petition  of  Q.  H.,  receiver  \ 
appointed  in  this  suit;        j 

Respectfully  showeth, 

That  your  petitioner  has  been  duly  appointed 
receiver  of  the  real,  leasehold  and  personal  estate, 
effects  and  property  described  and  mentioned  in  the 
pleadings  or  orders  in  this  suit : 

That,  among  other  of  such  estate,  is  a  certain 

dwelling-house  and  premises  hnown  as  No. 

street,  New  York  ; 

That  the  said  dwettmg-house  and  premises  are 
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much  out  of  repair \  as  will  wore  particularly  appear 
by  the  affidavits  of  I.  L,a  carpenter,  and  K.  K.,  a 
mason,  hereto  annexed;  and  whereby  it  will  also 
appear  that  if  the  requisite  repairs  were  made,  the 
said   dwelling-house  and  premises  would  be  most 

likely  to  let  for  $ per  annum,  whereas,  now, 

from  their  dilapidated  state,  they  only  let  for  the 

yearly  sum  of  $ / 

That  the  present  tenant  of  the  said  dwelling-house 
and  premises  offers  to  give  an  additional  rent  of 

$- if  such  repairs  be  made  ; 

That  your  petitioner  has  a  balance  of  $ on 

m  hand,  arising  from  the  rents  of  the  realty,  and  out  of 
which  the  said  repairs  could  very  well  be  paid : 

Your  petitioner,  therefore,  as  such  receiver, 
prays  that  your  honor  will  grant  him  an 
order  of  this  court,  referring  it  to  a  ref- 
eree residing  in  the  city  of  New  York,  to 
inquire  and  report  whether  it  will  be  ben- 
eficial to  the  estate  to  make  the  repairs, 
and  the  amount  sufficient  therefor  ;  and 
so  that  if  the  master  report  favorably, 
then,  on  the  coming  in  and  confirmation 
of  the  said  report,  your  petitioner  (as 
such  receiver)  may  lay  out  such  amount 
and  be  allowed  the  same,  with  costs  of 
this  application  in  his  accounts  /  or  for 
such  other  order  as  the  court  may  see  fit 
to  gramJL    And,  <&c. 

[Usual  jurat,  and  the  affidavit  of  a  carpenter  and 
builder  to  be  annexed.] 
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Where  the  court  is  favorable  to  the  petition,  the 
following  order  can  be  entered : 

■ 

At  a  court,  <&e. 

Present,  &c. 

{Tide.) 

On  reading  and  fling  the  petition  of  G.  H. ,  the 
receiver  appointed  in  this  cause,  and  the  affidavits 
thereto  annexed,  and  on  motion  of  Mr.  J.  R.,  of  covmr 
sdfor  the  petitioner :  It  is  ordered,  that  it  be  referred 
to  8.  0.f  Esquire,  residing  in  the  city,  to  inquire 
whether  it  will  be  for  the  benefit  of  the  property 

known  as  No. [Here  shortly  describe  the 

premises]  that  it  should  be  put  in  repair;  and  if  the 
said  referee  come  to  the  conclusion  that  it  will  be  ben- 
eficial, then  he  is  also  to  report  and  find  the  amov/nt 
which  will  be  sufficient  for  such  repairs.  And,  on 
the  coming  in  and  confirnuition  of  the  said  report, 
and  in  case  the  referee  report  favorably  as  to  benefit 
and  amount,  then  the  receiver  is  7iereby  ordered  and 
will  be  at  liberty  to  make  repairs  to  or  within  such 
amount  as  may  be  so  reported,  and  charge  the  same, 

with  % costs  of  this  appUcaiion,  in  his  accounts 

as  receiver  in  the  present  suit. 

Pay  out  money. 

A  receiver  has  a  very  plain  course  to  follow,  if  he 
pleases :  he  has  only  to  pay  in  his  money  at  proper 
times,  and  to  pay  nothing  ont  without  an  order  of 
court :  Fletcher  v.  Dodd,  1  Vesey,  jr.  85.    Still,  there 
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may  be  a  case  where  lie  would  be  justified  in  paying 
out :  thus,  if  he  were  a  receiver  of  leasehold  prem- 
ises, and  rent  became  due  to  the  head  landlord,  it 
would  be  his  duty  to  pay  such  rent.  If  he  did  not 
do  so,  and  yet  had  sufficient  funds  in  his  hands 
applicable  thereto,  he  would  be  answerable  for  the 
costs :  Smith  on  Receivers,  44,  referring  to  the  MS. 
case  of  Despa/rd  v.  Head.  A  well-drawn  order  for 
the  appointment  of  a  receiver  of  leasehold  premises 
would  embrace,  in  terms,  a  direction  to  the  receiver 
to  pay  the  forthcoming  head-rents ;  and  in  such  a 
case  no  difficulty  or  after  application  would  be  found 
necessary. 


Lease  for  any  number  of  years.    Let  for  a  year. 

A  motion  to  let  lands  in  the  actual  occupation  of 
the  defendant  or  respondent  in  a  cause  or  matter, 
should  be  made  by  the  plaintiff  or  petitioner,  and 
not  by  the  receiver  in  such  cause  or  matter.  If  such 
motion  be  made  by  the  receiver,  and  be  unopposed, 
the  court  will  not  make  any  order  upon  it ;  and  if  it 
be  opposed,  it  will  be  refused,  with  costs :  Wriaxm 
v.  Viae,  5  Ir.  Eq.  R.  276. 

There  is  no  instance  of  power  being  given  by  the 
court  to  a  receiver  to  grant  a  lease  which  would 
bind  more  than  a  tenant  for  life :  (ribbons  v.  Howell, 
3  Madd.  Ch.  R.  479.  Nor  can  he  grant  a  lease  for  a 
longer  time  than  a  year,  without  the  authority  of  the 
court:  Morris  v.  JEhne,  1  Ves.  jr.  139;  and  see 
Lcfrd  Mansfield  v.  Hamilton,  2  Sch.  &  Lef.  28. 
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If  an  application  to  lease  for  a  term  were  presented, 
the  reference,  perhaps,  had  better  be,  as  it  was  in 

v.  Lindsey,  15  Ves.  jr.  91,  (although  that 

related  to  a  West  India  property,)  u  to  inquire  what 
"should  be  the  term  beyond  which  the  receiver 
u  should  not  be  permitted  to  let." 

There  is  no  doubt  he  may  let  premises  from  year 
to  year  without  a  special  order  and  without  the 
sanction  of  a  master,  but  not  longer,  unless  under  the 
direction  of  the  court.  There  appears  to  be  no  case 
directly  showing  this ;  but  it  may  be  gathered  from 
the  reported  case  of  Lord  Mansfield  v.  Hamilton,  2 
Sch.  &  Lef.  28 ;  and  64th  General  Order  (English) 
3d  April,  1828.  And  Chancellor  Walworth,  in  the 
192d  rule  of  the  court  of  chancery  of  the  State*  of 
New  York,  limited  a  receiver's  power  of  leasing 
(under  a  judgment-creditor's  bill)  to  a  year. 

Formerly,  the  English  practice  required  a  refe- 
rence to  a  master  to  report  upon  the  propriety, 
time  and  terms  of  letting :  2  Browrts  Oh.  Prao.  847. 
Now,  one  of  Lord  Lyndhurst's  orders,  (64th  Gen. 
Ord.  &upra)  authorizes  receivers  generally  to  u  man- 
age as  well  as  set  and  let,"  with  the  approbation  of 
the  master ;  (a)  and  I  see  no  objection  (although  we 
shift  about  in  employing  masters  and  referees,  while 
the  practice  in  England  generally  leaves  a  matter  to 
be  begun  and  ended  before  one  officer,)  that  the 
order  of  reference  to  a  master  or  referee  to  appoint 


(a)  See  the  rale  of  the  Irish  court,  as  to  the  practice  to  be  adopted 
in  the  letting  of  lands,  2  Hogan,  104. 
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a  receiver  of  real  estate  should  expressly  authorize 
the  latter  to  manage,  set  and  let  with  the  approba- 
tion of  the  same  referee  or  master  ?  If  that  were 
inserted,  the  latter  could,  at  any  time,  receive  pro- 
posals (through  the  attorney  of  the  receiver)  for  a 
lease  of  years  and  make  his  report  at  once  to  the 
court.  In  this  way,  the  expense  of  a  prior  reference 
would  be  saved.  Supposing  this  course  to  be 
adopted,  a  motion  would  be  made  upon  the  report, 
referring  the  matter  back  to  the  master  or  referee, 
to  settle  and  approve  of  a  lease  to  a  tenant,  on  the 
term  and  conditions  in  his  report ;  with  a  direction 
that  the  costs  of  the  former  and  future  reference  be 
paid  by  the  receiver  and  be  allowed  to  him,  A 
draft  of  a  lease  would  be  prepared  for  approval ; 
and  then  the  lease  and  counterpart  be  executed, 
having  the  master's  or  referee's  approval ;  and  the 
tenant  let  into  possession.  The  costs  of  the  pro- 
ceedings (with  the  exception  of  the  counterpart  of 
the  lease)  would  be  paid  by  the  receiver,  for  which 
he  would  be  allowed  credit  in  his  accounts.  The 
tenant  would  pay  for  the  counterpart :  2  Bro.  C. 
Pract.  841. 

See  the  form  of  a  petition  (in  a  lunacy  case)  by  a 
receiver  for  liberty  to  carry  into  effect  an  agreement 
or  proposal  for  a  lease  approved  of  by  a  master :  2 
Collinson,  682. 

Renew  a  lease. 

Where  a  tenant  is  entitled  to  a  renewal  of  a  lease, 
the  receiver  is  the  proper  person  to  apply  to  the 
court  for  a  reference  as  to  it;  but  such  reference 
will  be  granted  even  on  the   application  of  the 
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tenant,  where  lie  offers  to  make  good  the  terms  of 
the  covenant  for  renewal  The  terms  of  the  order 
op  reference  woiild  be,  "  that  the  master  or  referee 
"inquire  whether  the  said  (tenant)  is  entitled  to  a 
"renewal  of  the  lease  mentioned  in  hie  petition  /  and 
"if  so  whether  it  would  be  for  the  benefit  of  the  par- 
"  ties  in  t/is  cause  thai  the  receiver  should  proceed  to 
"procure  a  renewal  to  be  executed  by  the  proper  par- 
"  ties,  and  that  the  master  or  referee  report  the  proper 
"parties  to  execute  such  renewal,  and  whether  there  is 
"  any  and  what  renewal,  fine  or  amount,  or  rent  due 
"up  to  the  rent  day  previous  to  such  renewal ;  and 
"  that  he  report  to  whom  such  renewal  should  be  exe- 
"  cutedand  settle  and  approve  of  a  draft  of  a  proper 
"renewal  to  such  person  as  he  approves  of  for  that 
"puipose.  And  thai  the  receiver  be  at  liberty  to  pay 
"  such  sum  to  the  receiver  ;  and  that  the  receiver  pro- 
"  cure  and  cause  to  be  recorded  such  a  renewal;  and 
"  thai  the  expense  and  costs  of  the  making  and  re- 
"  cording  of  the  said  renewal  be  borne  by  the  said 
"  (tenant)  and  that  he  take  this  reference  at  his  own 
"  expense,    and  procure  the  report  thereon  on   or 

"  before  day  of (a),  or  in  default, 

u  this  order  to  stand  discharged:11  MorgeU  v.  Moyes, 
2  Hogan,  235. 

Power  to  determine  a  subsisting  lease. 

This,  a  receiver  cannot  do  without  the  leave  and 
nnder  the  direction  of  the  court :  Doe,  Lessee  of  Mar- 
sack,  and  others  v.  Mead,  12  East,  58. 

(a)  The  court  should  designate  a  day,  in  order  that  the  premises  may 
not  be  empty,  in  case  the  old  tenant  does  not  act  with  due  diligence. 
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A  tenant  who  lias  taken  from  a  receiver  a  lease 
for  a  term,  will  not  be  favored  where  the  rent  runs 
in  arrear  and  he  desires  to  surrender  and  take  a 
new  lease  at  a  reduced  rent  He  would  have  to  pay 
up  what  is  due,  before  he  could  be  allowed  to  sur- 
render; and  then,  might  probably  have  to  run  the 
chance  of  securing  the  premises  again  through  a  sale 
of  a  term  of  years  at  auction  by  the  receiver :  Lor&r 
lard  v.  ZoriUard}  4  Abbott's  Pr.  R.  210. 

Give  notice  to  quit. 

A  receiver  who  lets  premises,  may  give  notice  to 
quit ;  and  the  courts  of  law  respect  such  a  notice : 
Doe,  Lessee  ofMarsach  and  others  v.  Head,12  East,  58. 

Distrain  where  more  or  less  than  a  year's  rent  is  due. 

Distress  for  rent  is  abrogated  in  New  York ;  but 
not  so  in  all  the  States.  It  is,  therefore,  deemed 
necessary  to  keep  up,  in  this  edition,  reference  to 
principles  and  cases  applicable  to  the  distraining  by 
a  receiver. 

A  receiver  canno  t  distrain  for  more  than  a  year's 
rent,  without  an  order:  Brandon  v.  JBrcmdon,  5 
Madd.  Ch.  R  473.  "  The  registrar  states,"  said  the 
vice-chancellor,  "  that  the  practice  is  for  a  receiver 
"  to  distrain  upon  his  own  discretion,  for  rent  in  ar- 
"  rear,  within  the  year ;  but  if  in  arrear  for  more 
"  than  a  year,  then  an  order  is  necessary." 

The  good  inse  of  dris  restriction  is  not  apparent 
However,  it  does  not  often  happen  that  rent  is 
allowed  to  run  in  arrear  over  one  year ;  and  when  it 
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is,  there  may,  very  likely,  be  special  circumstances 
why  it  has  not  been  called  in,  sufficient  to  justify  a 
special  application. 

An  order  for  a  receiver  over  real  estate,  as  well  in 
England  as  here  (although  it  is  not  so  in  Ireland, 
Smith  an  Receivers,  113;  2  Browrts  Ch.  Pr.  839, 
note),  directs  that  the  tenants  shall  attorn  to  the 
receiver. 

The  duty  of  a  receiver  is  to  collect  the  rents  of  the 
estate,  and  for  this  purpose,  he  should,  in  the  first 
place,  call  upon  the  tenants  to  attorn,  by  producing 
a  certified  copy  of  the  order  appointing  him  and  a 
certificate  of  the  officer  of  the  court  that  the  master's 
report  has  become  absolute  and  by  serving  copies 
of  them.  (By  the  English  practice,  the  order  of  ref- 
erence and  the  report  itself  are  produced :  2  Brown's 
Ch.  Prac.  838 ;  1  Smith's  Ch.  Pr.  500.)  And  it 
would  be  well  to  serve  the  order  without  delay,  for, 
although  all  the  parties  in  the  cause  are  considered 
as  having  notice  of  the  appointment,  yet  tenants  and 
others  who  are  not  parties  are  only  bound  from  the 
time  the  order  is  served :  Hemsworth  v.  Mawnsell,  1 
Hogan,  170.  The  tenant's  attornment  had  better 
be  in  writing,  and  the  receiver  should  have  it  ready 
drawn,  and  request  the  tenant  to  sign  it. 

The  following  form  may  be  adopted : 

{Tide  of  ike  wit.) 

I,  the  wndersigned,  J.  K.,  do  hereby  attorn  to  M. 
J5C,  Esquire,  the  receiver  in  this  suit,  and  become  ten- 
ant to  the  eaid  receiver,  of  the  house  and  premises 
known  as,  &c. 

New  York,  — ,  18 — . 

J.K. 
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Or  the  solicitor  may  adopt  V-  0.  Hoffman's  plan, 
which  is  simple:  L  e.,  put  the  attornment  upon 
a  certified  copy  of  the  order  of  appointment :  see  his 
Appendix,  No,  146,  cxxix.,  and  Practice,  1  vol.  444. 

If  the  tenants  should  refuse  to  attorn,  the  receiver 
mnst  apply  to  the  court  for  an  order  upon  them, 
naming  them,  to  attorn  and  pay  the  rents  to  him  as 
receiver  in  the  cause.  In  support  of  this  application, 
the  order  of  reference,  the  report  of  the  appointment 
and  an  affidavit  of  the  refusal  of  the  tenants  must  be 
stated.  The  court  will  make  the  order  as  of  course ; 
which  must  then  be  drawn  up,  passed,  entered  and 
a  copy  of  the  order  served  personally  upon  each 
tenant  so  refusing. 

In  .case  the  tenants  should  disobey  this  order,  and 
persist  in  their  refusal,  the  receiver  may,  upon  affi- 
davit of  service  of  the  former  order  and  of  their  re- 
fusal to  attorn  in  obedience  thereto,  obtain  an  order 
that  the  tenants  do  attorn  within  a  certain  time  or 
that  they  stand  committed:  2  Brownte  Oh.  Pr. 
839. 

On  a  motion  that  tenants  may  attorn  and  pay 
their  arrears  of  rent  to  a  receiver,  it  is  not  the  course 
of  the  court  to  order  the  tenants  to  pay  the  costs  of 
the  motion :  Hobhouse  v.  Hottcornbe,  2  De  Gex  & 
Smale,  208. 

Although  the  doctrine  of  attornments  generally 
has  become  obsolete,  (2  Bloc.  Com.  290 ;  1 B.  8. 723, 
2d  edit.,)  yet  it  should  be  made  use  of  in  the  matter 
of  a  receivership,  as  it  would  bring  the  receiver 
within  the  statutory  provision  of  swearing  to  the 
amount  due,  (2  R.  S.  412,  2d  edit.)  and  also  save 
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fixture  special  applications.  And  strangers  will  not 
be  allowed  to  disturb  the  tenants  after  they  have 
attorned  to  the  receiver :  Judge  Bronson  in  Merritt 
v.  Lyon,  16  Wend.  421. 

After  the  tenants  of  a  party  have  attorned  to  a 
receiver,  under  an  order  of  the  court,  the  court  will 
not  allow  them  or  any  one  else  to  question  the  right 
of  the  receiver,  by  disturbing  his  possession :  Albany 
Oity  Bank  v.  Schermerhorn,  9  Paige's  C.  R  372. 

A  tenant  who  has  taken  from  a  receiver  a  lease 
for  a  term  will  not  be  favored  where  the  rent  runs 
in  arrear  and  he  desires  to  surrender  and  take  a  new 
lease  at  a  reduced  rent.  He  would  have  to  pay  up 
what  is  due  before  he  could  be  allowed  to  surrender 
and,  then,  might  probably  have  to  run  the  chance  of 
securing  the  premises  again  through  sale  of  a  term 
of 'years  at  auction  by  the  receiver:  ZoriUard  v. 
Zorillard,  4  Abbott's  Prac.  R  210. 

The  court  will  not,  at  the  instance  of  the  receiver, 
order  a  remission  of  arrears  or  reduction  of  rents : 
Robinson  v.  Shearer,  Hay.  &  J.  799 ;  nor,  on  the 
motion  of  the  receiver,  order  that  any  of  the  arrears 
of  rent  of  the  tenants  be  forgiven :  Woodward  v. 
Woodward,  Hayes  &  J.  126. 

A  receiver  may  distrain  for  rent,  without  a  par- 
ticular order  for  the  purpose.  At  any  rate,  he  may 
do  so  for  a  year's  rent.  In  Pitt  v.  Snowden,  3  Atk. 
750,  Lord  Hardwick  said  that  receivers  have  a 
power,  where  they  see  it  necessary,  to  distrain  for 
rent,  and  need  not  apply  first  to  this  court  for  a 
particular  order  for  that  purpose ;  and  that  he  had 
often  wondered  at  their  doing  it,  as  it  gave  the 

9 
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tenant  an  opportunity  of  conveying  his  goods  off 
the  premises  in  the  mean  time,  for  the  court  never 
makes  an  immediate  order  for  a  distress,  but  allows, 
on  such  applications,  a  future  day  for  a  tenant  to 
pay.  His  lordship  went  on  to  say,  if  there  should 
be  any  doubt  who  had  a  legal  right  to  the  rent,  then 
the  receiver,  as  he  must  distrain  in  the  name  of  the 
person  who  has  that  right,  would  very  properly 
make  an  application  to  the  court  for  an  order.  And 
see  2  Fowler'e  Exchequer  Practice,  389,  where  a 
tenant  claimed  set-off  for  payments  made  by  him, 
and  it  was  referred  to  a  master  to  consider  of  the 
several  articles  of  discharge  claimed. 

A  late  English  case  at  law  recognizes  the  general 
right  of  a  receiver,  appointed  by  the  court  of 
chancery,  to  distrain  for  rent,  without  any  special 
authority :  Bennett  v.  Robins,  5  Carrington  &  Payne, 
379. 

The  right  of  the  receiver  to  distrain  presupposes 
a  demise ;  therefore,  if  the  owner  of  the  estate  be 
in  possession  of  part  of  the  premises,  application 
should  be  made  to  the  court  that  the  owner  deliver 
possession  to  the  receiver,  who  cannot  distrain  on 
the  owner  in  possession,  as  he  is  not  tenant  to  him : 
Griffith  v.  Griffith,  2  Ves.  sen.  401.(a)  And  the 
same  course  has  to  be  adopted  where  any  one,  other 


(a)  Mr.  Sergeant  Hill  seems  to  consider  this  case,  as  it  stands,  unin- 
telligible; and  proposes  to  substitute  lessor  or  landlord  for  the  word 
"  owner/'  and  tenant  or  lessee  in.  another  place  :  see  note  to  Hughes 
y.  Hughes,  8  B.  C.  C.  (by  Eden),  87.  However,  the  case  appears  a  plain 
one. 
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than  a  tenant,  be  in  possession.  Thus,  in  Reid  v. 
Middleton,  Torn.  &  Ross.  455,  a  bill  was  filed  to 
foreclose  leasehold  premises  on  an  equitable  mort- 
gage by  deposit.  An  assignee  of  the  lease,  Mary 
Griffiths,  was  a  party  to  the  suit,  and  had  gone  out 
of  possession,  and  allowed  William  Jackson  to  come 
in.  A  receiver  had  been  appointed.  A  motion  was 
made,  on  the  part  of  the  plaintiffs,  that  this  William 
Jackson  might  be  ordered,  within  fourteen  days,  to 
deliver  up  possession  to  the  receiver,  or  that  it  might 
be  referred  to  the  master  to  set  an  occupation-rent 
upon  the  premises  for  the  time  which  had  elapsed 
during  the  possession  or  occupation  thereof  by  the 
said  W  illiam  Jackson  and  for  the  time  to  come ;  and 
that  the  said  William  Jackson  might  be  ordered  to 
pay  the  arrears  and  future  payments  of  such  rents, 
after  deducting  what  he  had  paid  or  might  pay  for 
ground  rent,  to  the  receiver.  The  motion  was  sup- 
ported by  the  affidavit  of  the  receiver,  showing  that, 
at  the  time  the  bill  was  filed,  the  defendant,  Griffiths, 
was  in  the  occupation  of  the  premises;  that  she 
quitted  and  delivered  possession  to  Jackson,  who 
had  ever  since  been  in  possession;  that  repeated 
applications  had  been  made  to  Jackson  to  deliver  up 
possession  or  to  attorn  tenant  to  the  receiver  and 
pay  rent  to  him,  but  that  Jackson  had  refused  either 
to  deliver  possession  or  to  pay  rent,  though  he  had, 
from  time  to  time,  promised  to  come  to  some  arrange- 
ment ;  that  Jackson  had  paid  rent  to  the  ground- 
landlord  ;  and  that  whatever  interest  had  been  ac- 
quired by  him  in  the  premises,  had  been  so  acquired 
since  the  filing  of  the  bill  and  with  full  knowledge 
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of  the  claim  of  the  plaintiffs,  of  which  he  had 
been  informed  by  the  receiver  before  he  entered 
into  possession. 

The  lord  chancellor  said,  that  where  a  receiver 
was  appointed,  the  ordinary  direction  was  that  the 
tenants  should  attorn ;  that  the  court  could  not 
know  who  were  tenants,  but  that,  if  application  was 
made  to  A.  B.  and  C.  to  attorn  and  they  would  not 
do  so,  the  course  was  to  move  that  they  should  attorn, 
and  then  they  were  to  come  and  inform  the  court 
whether  they  were  tenants  or  not. 

The  counsel  then  stated,  that  Jackson  had  taken 
possession  with  the  consent  of  the  plaintiffs  and 
upon  the  understanding  that  he  was  to  pay  the 
ground-rent  only.  The  Lord  Chancellor  said,  that 
unless  the  contrary  was  shown  by  affidavit,  it  must 
be  understood  that  the  plaintifis  only  consented  to 
Jackson's  taking  possession  upon  the  same  terms  as 
any  other  person ;  and  directed  the  motion  to  stand 
over  until  the  next  seal,  with  liberty  to  Jackson  to 
file  an  affidavit.  If  no  affidavit  was  filed,  the  order 
was  to  be  taken  according  to  the  notice  of  motion. 
On  a  subsequent  day,  Jackson  consented  to  pay  an 
occupation-rent,  to  be  settled  by  the  master ;  and  the 
order  was  made  accordingly. 

If  the  tenant  has  attorned,  the  distress  can  be  in 
the  name  of  the  receiver ;  if  otherwise,  then  it  must 
be  in  the  name  of  the  person  having  the  legal  estate : 
Hughes  v.  Hughes,  3  Bro.  C.  C.  87,  note  (Eden's 
edit.) ;  S.  C.  1.  Ves.  jun.  161. 

The  case  of  Mills  v.  Fry,  Cooper's  Rep.  107,  is  a 
special  one,  and  need  only  be  mentioned  to  show 
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that  it  has  not  passed  my  observation.  There,  a 
receiver  asked  leave  of  the  court  to  distrain,  and  it 
was  not  granted,  because  the  complainant  was  pnt 
upon  his  election  to  proceed  at  law  or  equity.  The 
case  is  also  silent  as  to  an  attornment. 

The  following  may  be  the  form  of  a  receipt 
which  the  receiver  should  give  on  rent  being  paid 
to  him: 

(Title  of  the  suit.) 

New  York, 18 — . 

Received  of  A.  B.  % for quarters' 

rent  of  house  and  premises  No. street, 

New  York,  due  this  day. 

M.  H.,  Receiver  m  the  above  suit. 

It  may  be  well  to  add  in  this  place,  that  if  the 
receiver  should  have  a  suit  or  action  instituted 
against  him  on  account  of  any  distress  he  may  have 
caused  to  be  issued  for  rent,  it  is  necessary  he  should 
apply  to  the  court  before  he  proceeds  in  any  de- 
fence, to  know  whether  he  should  be  justified  in 
defending,  and  to  get  the  sanction  of  the  court  for 
the  purpose.  If  he  do  not,  he  will  not  have  allowed 
to  him  the  costs  of  any  defence  he  may  have  sus- 
tained and  paid :  Swaby  v.  Dickon,  5  Sim.  629. 

A  receiver  must  not  convert  his  power  to  let  into 
an  instrument  of  personal  favor  and  private  patron- 
age: Blanchard  v.  Cawihorn,  Cooper's  R.  of  Ld. 
Brougham's  Decisions,  113. 

It  would  seem,  from  an  Irish  case,  Russell  v. 
Baker,  1  Hogan,  180,  that  the  death  of  a  receiver 
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works  no  alteration  in  the  order  appointing  him. 
In  such  a  case  the  tenant  mast  retain  his  rents  for  a 
new  receiver  when  appointed.  The  master  of  the 
rolls  (Sir  William  M'Mahon)  said :  "  The  service  of 
44  the  general  order  on  the  tenants  to  pay  their  rents 
44  to  the  receiver,  attached  all  the  rent  then  in  their 
44  hands  and  all  rents  thereafter  to  grow  due ;  and 
44  until  that  general  order  is  discharged  or  set  aside 
44  by  an  order  discharging  the  order  for  a  receiver, 
44  the  tenant  cannot  pay  any  one  but  the  authorized 
44  officer  of  the  court.  The  death  of  the  receiver 
44  does  not  afford  the  tenant  an  excuse  for  paying 
44  any  one  else ;  neither  can  any  one  but  the  receiver 
44  accept  of  a  surrender  of  a  tenancy ;  and  he  can- 
44  not  do  so  without  the  approbation  of  the  court." 
These  observations  appear  to  be  proper;  for  the 
order  for  a  receiver  is  a  general  order  and  not  a 
particular  order  for  the  appointment  of  the  very 
person  who  dies.  It  still  stands ;  and  only  requires 
the  substitution  of  a  person  to  keep  it  a  beneficial 
order. 

It  appears,  that  if  a  receiver  has  to  distrain  for 
rent,  and  the  tenant  rescues  the  distress,  the  receiver 
must  proceed  at  common  law ;  and  not  by  attach- 
ment in  chancery.  But  if  the  tenant  uses  any  vio- 
lence towards  the  receiver  (who  is  an  officer  of  the 
court)  or  threatens  it,  he  will  be  attached :  Fite/palr 
rick  v.  Eyre,  1  Hogan,  171. 

A  receiver  authorized  to  distrain  may  exercise  his 
discretion  as  to  the  time  when  he  will  enforce  the 
rent.  He  is  only  to  take  care  not  to  act  oppres- 
sively :  Lucas  v.  Mayne}  1  Hogan,  394. 
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Where  a  person,  not  a  party  in  the  cause,  is  in 
receipt  of  the  rent  of  a  tenant  before  the  receiver  is 
appointed,  the  tenant  will  not  be  attached  for  con- 
tinning  to  pay  the  person  instead  of  the  receiver. 
If  the  right  of  such  person  is  questioned,  it  ought 
to  be  ascertained,  in  a  proper  proceeding  for  the 
purpose ;  but  it  is  vain  to  hope  to  divest  his  rights 
by  an  ex  parte  proceeding :  Naeon  v.  Blenmrkassett, 
1  Hogan,  402  ;  and  see  Praed  v.  Lewis,  2  Molloy, 
369. 

Become  a  tenant. 

A  receiver  cannot,  without  the  special  leave  of 
the  court,  become  the  tenant  of  any  part  of  the 
lands  over  which  he  has  been  appointed :  Alven  v. 
Band,  FL  &  K.,  196 ;  S.  C.  3  Ir.  Eq.  R  224. 

Bring  actions. 

If  a  receiver  is  desirous  of  proceeding  in  a  suit 
upon  a  matter  where  the  legal  estate  is  in  another, 
so  that  he  must  sue  in  such  other  person's  name, 
even  though  the  equitable  right  be  in  those  whom 
the  receiver  represents,  an  order  to  prosecute  must 
be  first  obtained,  on  notice  to  the  person  whose 
name  is  to  be  used.  The  person  holding  the  repl 
interest  is,  then,  ascertained  and  provision  made  to 
indemnify  the  nominal  plaintiff:  Judge  Cowen,  in 
Merritt  v.  Lyon,  16  Wend.  410.  See,  also,  "  Eject- 
ment," p.  113,  ante ;  likewise,  Taylor  v.  Allen,  2 
Atk.  213, 

Whether  a  receiver  has  authority  to  sue  in  hie 


/ 
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own  name  for  any  matter  of  his  receivership,  is  made 
a  question  in  Freeman  v.  Winchester,  10  S.  <fc  M.  577. 

As  a  receiver  should  apply  for  an  order  to  prose- 
cute for  debts,  &c.  (Merritt  v.  Lyon,  supra),  it  is  to 
be  founded  on  an  affidavit  or  petition,  specifying  the 
particular  debts,  for  the  recovery  of  which  proceed- 
ings are  sought  to  be  instituted ;  and  stating  his  be- 
lief that  such  debts  are  likely  to  prove  available  by 
such  proceedings ;  that  he  has  made  diligent  inquiry 
respecting  the  circumstances  of  the  several  debts ; 
and  that,  from  every  information  he  has  been  ena- 
bled to  obtain,  he  believes  the  said  several  persons 
to  be  solvent  or  that  they  have  available  property 
sufficient  to  pay  such  debts :  Smith  on  Receivers, 
165. 

It  is  believed  that  our  practice  will  allow  this 
application  to  be  made  at  once  to  the  court,  without 
a  prior  reference  to  the  master  who  appointed  the 
receiver  (to  report  as  to  the  propriety  of  proceed- 
ing for  the  recovery  of  the  debts)  provided  the 
petition  or  affidavit  is  sufficiently  fall  to  show  the 
propriety  of  suit. 

The  order,  authorizing  suits  to  be  brought,  should 
embrace  a  direction  as  to  the  security  to  be  given 
by  way  of  indemnity  to  the  person  in  whose  names 
tl^e  actions  are  to  be  instituted. 

The  following  might  be  the  form  of  the  petition 
to  sue,  and  order : 
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In,  <&C. 


To,  &c. 


(Title.) 

The  petition  of  A.  B^\ 
Receiver  in  this  suit,  j 

Respectfully  showeth, 

That,  by  cm  order  of  this  court, 

mode  before  the,  &cn  on  the day  of , 

your  petitioner  was  appointed  receiver  of  the  stock 
in  trade,  boohdebts  and  effects  referred  to  in  the 
pleadings  m  this  suit ;  that  your  petitioner  gave  the 
requisite  bond,  with  sureties,  as  security,  which  has 
been  long  ago  approved  and  filed;  and  your  peti- 
tioner has  acted  under  the  trusts  of  his  said  receiver- 
ship; {hat  among  other  boohdebts  embraced  by  his 

said  trust,  is  a  booh  debt  of  $ ,  due  from  C.  D.y 

cf,  &c,  and  the  particulars  of  which  boohdebt  are  set 
forth  in  a  schedule  annexed  to  this  petition ;  that 
your  petitioner,  as  wch  receiver,  has  made  repeated 
applications  personally  and  by  letters  to  the  said  A. 
JBn  but  has  always  been  met  by  evasive  answers: 
and  the  debt  still  remains  due  and  unpaid;  that 
your  petitioner  has  made  diligent  inquiry  in  relation 
to  the  pecuniary  standing  of  the  said  C.  D.;  and 
your  petitioner,  from  such  inquiry,  has  reason  to 
believe  amd  does  believe,  that  the  said  debt  so  due  from 
the  said  C  D.,  would  be  likely  to  become  available  by 
an  action  ;  that  from  every  information  he  has  been 
able  to  obtain,  he  believes  the  said  C.  D.  to  be  solvent 9 
and  that  he  has  sufficient  available  property  to  pay 
the  said  debt. 
And  your  petitioner  further  shows,  that  if  any 
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such  action  has  to  be  brought,  it  must  be  commenced 

in  the  name  of  the  defendant ,  who  hoe  not, 

by  any  assignment  or  otherwise,  appointed  your  peti- 
tioner his  attorney  to  use  his  name  m  actions ;  that 
yowr  petitioner  has  at  this  time,  as  such  receiver,  the 

sum  of  $ ,  in  his  hands,  which  could  be  paid  into 

cowrt  or  held  to  meet  any  bond  which  it  might  be 
deemed  necessary  for  yowr  petitioner,  as  such  receiver, 

to  give  to  the  said ,  to  protect  him  against  the 

consequences  of  using  his  name  in  am/  such  action. 
[If  the  party,  in  whose  name  the  action  is  to  be 
brought,  has  assigned  the  book-debt  to  the  receiver, 
and  in  such  assignment  appointed  him  attorney  to 
bring  actions,  then  leave  out  the  above  from  the 
words  "  who  has  not  by  any  assignment,"  Ac.,  and 
add,  in  its  place, — who  has,  by  an  assignment  dated 

the day  of ,  assigned  ifve  said  book-debt 

and  all  benefit  to  arise  therefrom  to  your  petitioner  as 
such  receiver,  and  therein  constituted  your  petitioner 
his  attorney  to  bring  actions  and  suits  in  his  name 
for  the  purposes  of  the  said  assignment,  thereby  em- 
bracing the  bringing  of  action  or  suit  to  recover  the 
aforesaid  booh  debt.~\ 

Your  petitioner  therefore  prays  that  yowr 
honor  will  grant  an  order,  allowing 
your  petitioner,  cm  such  receiver,  to 
commence,  continue  and  perfect  an 
action  in  one  of  the  courts  of  record 
of  the  State  of  New  York,  in  the  name 

of  the  said  defendant ,  against 

the  said  C.  D.,  for   the  recovery  of 

said  booh  debt  of  $ ,  and  in  such 

form  of  action  as  counsel  may  ad- 
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vise — after  your*  petitioner  shaM,  as 
receiver \  ha/oe  entered  into  a  bond  bind- 
ing  the  estate  and  effects,  of  which  he 

is  receiver,  to  the  said in  such 

sum  and  form  of  indemnity  as  a  mas- 
ter of  this  court  ma/y  direct  and  ap- 
prove, to  hold  him,  the  said , 

harmless ,  from  all  damages,  costs  and 
charges  which  may  arise  or  accrue  to 

the  said ,  his  estate  cmd  effects 

m  consequence  of  or  in  relation  to  any 
such  action  or  for  such  other  or  fur- 
ther order  as  this  court  inay  see  fit  to 
grant.    And,  &c.  (a) 
(Jurat)  N 

It  might  be  well  to  serve  a  copy  of  the  petition 
on  the  party  in  whose  name  the  action  is  to  be  com- 
mencedL 

.  Order  to  be  entered  thereon : 

At  a  court,  &c. 
Present,  &c. 

(Title.)  On  reading  and  filing  the  petition  of 

A.  B.,  the  receiver  in  this  suit,  asking  for  leave  to 

bring  an  action  for  a  booh  debt  amounting  to  $ 

due  from  C.  D.,  of,  dec. ;  and  also  on  reading  and 
filing  affidavit  of  due  service  on (the  party 


(a)  It  is  believed,  on  reflection,  that  even  though  the  party,  in 
whose  name  the  action  may  hare  to  be  brought,  has  assigned  the  debt 
and  given  the  usual  power  of  attorney  therein  to  collect,  bring  actions, 
Ac,  yet,  that  such  party  would  still  be  entitled  to  indemnity. 
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whose  name  is  to  bemused  in  the  action)  of  a  copy 
of  notice  of  moving  on  the  said  petition*  and  the 
said  — —  not  appearing  to  oppose  ;  and  this  court 
deeming  such  petition  to  contain  sufficient  evidence  to 
authorize  such  action.  And  on  motion  of  Mr.  J.  M., 
of  counsel  for  the  said  receiver :  it  is  ordered,  and 
the  said  A.  B.,  as  such  receiver,  is  hereby  authorized 
and  directed  to  commence,  continue  and  perfect  em 
action  in  one  of  the  courts  of  record  of  the  State  of 
New  York  and  in  such  form  as  counsel  may  advise, 
against  the  said  C.  D.,  to  recover  the  said  booh  debt  of 

$ /  and  that  such  action  be  brought,  continued 

and  prosecuted  in  the  name  of  the  said as 

plaintiff.    But  the  said  receiver  is  first  to  execute  a 

bond,  as  such  receiver,  to  the  said therein, 

binding  the  estate  and  effects  committed  to  his  trust 

as  receiver,  by  way  of  indemnity  to  the  said , 

against  the  damages,  costs  and  charges  which  may, 

by  possibility,  accrue  to  the  said as  nominal 

plaintiff  or  to  his  estate  or  effects  by  nonsuit,  damr 
ages,  motion,  costs  or  otherwise  in  or  on  account  of 
such  action  or  the  verdict  therein.  The  said  bond, 
being  first  approved,  in  amount  and  form,  by  S.  C, 
Esquire,  as  referee,  residing  in  the  city  of  New  York 
(or,  by  a  justice  of  this  court),  and  the  said  bond, 
being  also  filed,  but  without  any  report  being  neces- 
■  sary  from  the  said  master,  before  such  action  is  com- 
menced* And  this  court  does  not  deem  it  necessary 
that  any  particular  sum  in  the  receiver's  hands  should 
be  expressly  set  apart  or  paid  into  court  merely  to 
meet  the  possibility  of  damages,  costs,  and  charges 
falling  on  the  nominal  plaintiff  in  such  action. 
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Where  a  receiver  comes  before  the  court  as 
plaintiff,  petitioner  or  mover,  he  should  sufficiently 
show  his  appointment  upon  the  face  of  whatever 
pleading  or  other  instrument  he  may  happen  to  pre- 
sent A  mere  allegation  that  he  was  duly  appointed 
on  a  specified  day  is  not  sufficient :  OtUet  v.  Fair- 
child,  4  Denio,  80.  It  is  necessary  to  allege,  in 
proper  legal  form,  that  the  plaintiff  was  appointed 
receiver  of  the  property  and  effects  (embraced  by 
his  receivership),  and  that  he  gave  the  necessary 
security ;  and  it  had  better  appear  where  the  judg- 
ment, decree  or  order  was  made,  by  which  he  was 
appointed  receiver.  In  fact,  he  should  state  what  in 
particular  was  done;  for,  then,  the  court  can  de- 
termine whether  he  was  duly  appointed ;  or,  if  an 
issue  of  fact  is  tendered,  the  jury  can  answer  as  to  the 
truth  of  the  allegation :  lb. ;  8.  P.,  White  v.  Law,  7 
Barb.  S.  C.  Rep.  206 ;  White,  receiver,  &c.,  v.  Miles, 
11  Howard's  Pract.  Rep.  36. 

The  receiver  of  an  insolvent  corporation,  before 
the  act  of  April  6,  1850  (Session  Laws,  ch.  172), 
might  maintain  a  suit  to  avoid  usurious  transactions 
entered  into  by  the  company  which  he  represents : 
Zeavitt  v.  DeLaunay,  4  Sand.  Ch.  R.  281. 

A  receiver  of  a  corporation  represents  the  rights, 
both  of  creditors  and  stockholders,  and  may  assert 
their  rights  when  affected  by  the  fraudulent  or  ille- 
gal acts  of  its  managing  directors ;  and  may  repudi- 
ate iUegdL  transfers  of  corporate  effects,  and  illegal 

ration,  in  its  name  and  professedly  on  its  behalf: 
Cleaveland's  Banking  System,  referring  to  Zeavitt, 
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receiver,  v.  Palmer,  3  Comst.  1 9 ;  GiUett,  receiver,  v. 
Moody,  3  Comst.  479 ;  /State  <£f  ^^  v-  Leavitt,  re- 
ceiver, 3  Selden,  828 ;  Bank  Commissioners  v.  St. 
Lawrence  Bank ;  Brouwer,  receiver,  v.  Harbech 
(decided  by  the  Court  of  Appeals  in  March,  1854), 
3  Seld.  513 ;  Leamtt,  receiver,  v.  Yates,  1  Sand.  Ch. 
R.  207  ;  Bromver,  receiver,  v.  Hill,  1  Sand.  Sup.  C. 
R.  629 ;  Furniss  v.  Sherwood,  3  Sand.  Sup.  C.  R. 
521 ;  Leamtt,  receiver,  v.  Griffin,  2  Sand.  Ch.  R.  170, 
note  a  ;  Austen  v.  Daniels,  4  Denio  R.  299 ;  Leawitt, 
receiver,  v.  Yates.  See,  also,  Babock  v.  Booth  (2 
Hill, 186),  and  Doe  v.  ^a«  (11  Mee.  &  W.  531),  4 
Edw.  Ch.  R.  134. 

It  is  presumed  that  the  receiver,  being  positive  in 
the  propriety  of  bringing  an  action,  would  hardly 
be  authorized  to  discontinue  it,  without  leave  of  the 
court,  obtained  through  a  short  petition. 

Appoint  an  agent 

If  the  estate,  over  which  the  receiver  is  appointed, 
be  at  a  distance,  he  may  appoint  his  own  agent : 
v.  Lindsey,  15  Ves.  91. 

Carry  on  trade. 

Where  a  receiver  of  the  effects  of  a  business  is 
appointed,  he  should,  ordinarily,  proceed  and  sell 
the  establishment  without  delay ;  but,  in  the  mean 
time,  the  business  should  be  carried  on  by  him  as 
usual :  so  that  the  goodwill  thereof  may  be  secured 
to  the  purchaser,  and  the  full  value  of  the  establish- 
ment realized  by  the  partners  on  such  sale.    This 
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was  said  by  Chancellor  Walworth,  in  Marten  v.  Van 
8chaick,  4  Paige'9  C.  R.  480.  The  suit  related  to  a 
newspaper,  its  subscription  list  and  advertising  col- 
umns, and  to  a  printing  establishment ;  and,  there, 
the  court  went  on  to  say,  "  But  the  court  will  not 
"take  upon  itself  the  responsibility  of  continuing 
44  the  publication  of  a  political  paper,  by  a  receiver, 
14  any  longer  than  is  absolutely  necessary  to  prevent 
44  a  sacrifice  of  the  property.  Until  a  sale  can  be 
44  effected,  the  defendants  may  continue  to  superin- 
44  tend  the  editorial  department  of  the  paper,  as  they 
44  have  heretofore  done ;  but  the  paper  must  be  per- 
"sonally  responsible  for  any  publication  therein 
44  which  is  improper.  There  must  be  a  reference  to 
44  a  master  to  appoint  a  receiver  without  delay ." 
And,  in  Const  v.  Harris^  1  Turn.  &  Euss.  518,  Lord 
Chancellor  Eldon  said,  a  that  it  was  not  the  business 
44  of  the  court  to  manage  or  carry  on,  from  time  to 
44  time,  a  partnership  of  any  hind;  and  that  it  was 
44  impracticable  for  the  court  to  do  so." 

Obtain  a  writ  of  assistance. 

A  writ  of  assistance,  directed  to  the  sheriff  of  the 
county  where  the  lands  are  situate,  may,  in  some 
extreme  cases,  be  obtained  ;  but  for  this  purpose,  it 
must  satisfactorily  appear  that  the  receiver  cannot, 
without  such  extraordinary  aid,  execute  his  office* 
In  a  late  case  in  Ireland,  where  it  appeared  that  the 
receiver  had  made  several  attempts  to  distrain,  which 
proved  ineffectual,  owing  to  the  lawless  and  unruly 
conduct  of  the  tenantry  and  the  people  of  that  part 
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of  the  country  where  the  lands  were  situate,  the 
receiver,  in  attempting  to  distrain?  having  been  as- 
saulted and  his  life  threatened :  the  court  granted  a 
writ  of  assistance  directed  to  the  sheriff  of  the  county 
as  prayed.  And  it  further  appearing  that  the  prin- 
cipal defendant,  who  was  a  magistrate,  in  some 
measure  sanctioned  such  conduct,  and  although  ap- 
plied to  by  the  receiver  to  render  his  assistance  as  a 
magistrate,  refused  to  do  so,  adding  that  he  was 
sorry  for  what  was  already  paid  to  him ;  his  lordship 
added  to  the  order  a  special  direction  that  the  sheriff 
should  call  on  the  said  defendant,  as  a  magistrate 
of  the  county,  to  aid  and  assist  the  receiver  in  the 
execution  of  the  order  of  the  court  and  in  the 
preservation  of  the  peace  on  the  occasion :  Smith  on 
Receivers,  139 ;  and  see  Green  v.  Green,  2  Simon, 
394  and  430. 


Save  a  sequestration  where  a  party  does  not  deliver 

over  property. 

In  the  People  ex  rd.  Lovett  v.  Rogers,  2  Paige's  C. 
R  103,  a  defendant  was  decreed  to  be  in  contempt 
for  not  delivering  over  his  property  to  a  receiver. 
He  was  ordered  into  custody ;  and  the  court  gave 
liberty  to  have  his  property  sequestrated  and  deliv- 
ered to  the  receiver,  and  to  prohibit  all  persons  who 
had  any  such  property  or  effects  in  their  possession 
or  under  their  control,  or  who  were  indebted  to  the 
defendant,  from  delivering  the  said  property  or 
effects,  or  paying  debts  to  him  or  to  his  order,  or 
applying  the  same  to  his  use,  after  publication  of 
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notice  of  the  order,  on  pain  of  contempt.  See  pro- 
ceedings in  this  ctee  in  Appendix  No.  144  of  vol.  i. 
of  V.  0.  Hoffinan's  Ch.  Pr. 


Com  heme  cm  attachment  against  a  person  interfering 
with  the  property  in  his  custody. 

The  possession  of  a  receiver  is  not  to  be  disturbed 
without  leave  of  the  court :  Brooks  v.  Greathed,  1 
Jac.  &  Walker,  178;  and  even  an  action  cannot  be 
brought  against  him  without  such  leave :  Angel  v. 
Smith,  9  Ves.  385. 

If  a  receiver  takes  possession  of  goods,  under  the 
express  directions  of  the  court,  or  where  the  master 
has  decided  that  the  goods  are  in  the  possession  and 
under  the  control  of  the  defendant,  and  has  directed 
the  defendant  to  deliver  the  possession  to  the  re- 
ceiver, the  court  will  assume  the  exclusive  jurisdic. 
tion  of  the  subject  and  will  not  suffer  the  receiver  to 
be  sued  at  law  for  taking  such  goods :  Parker  v* 
Broumy  8  Paige's  C.  R.  388. 

A  receiver  is  under  no  obligation  to  attempt  to 
take  property  from  the  possession  of  a  third  person 
or  even  from  the  defendant  himself  by  force,  with- 
out an  express  order  of  the  court  directing  him  to  do 
so:  lb. 

The  receiver  or  party  who  wishes  an  actual 
delivery  of  the  property,  should  call  upon  the 
master  or  referee  to  decide  what  property,  legally 
or  equitably,  belonging  to  the  defendant  and  to 
which  the  receiver  is  entitled  under  the  order  of  the 

10 
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court,  is  in  the  possession  of  the  defendant  or  under 
his  power  or  control. 

And  it  is  the  duty  of  the  officer  to  direct  the  de- 
fendant, to  deliver  to  the  receiver  the  actual  posses- 
sion of  all  such  property  or  to  allow  him  to  take 
possession  thereof.  If  the  defendant  is  dissatisfied 
with  such  decision,  he  must  apply  to  the  court  to 
review  the  decision  or  he  will  be  compelled  by 
process  of  contempt  to  comply  with  the  directions : 
Ibid. 

Where  the  property  is  in  the  possession  of  a  third 
person,  who  claims  the  right  to  retain  it,  the  receiver 
must  either  proceed  by  suit  against  him,  or  the 
complainant  must  make  him  a  party  to  his  suit  and 
apply  to  have  the  receivership  extended  to  the 
property  in  his  hands,  so  that  an  order  may  be  made 
for  its  delivery  and  be  enforced  by  process  of  con- 
tempt: lb. 

Where  the  property  is  legally  and  properly  in  the 
possession  of  the  receiver,  it  is  the  duty  of  the  court 
to  protect  such  possession,  not  only  against  violence, 
but  also  against  suits  at  law.  But  if  the  property  is 
in  the  possession  of  a  third  person,  under  the  claim 
of  title,  the  court  will  not  protect  the  officer  who 
attempts,  by  violence,  to  obtain  possession,  any  fur- 
ther than  the  law  will  protect  him,  his  general 
authority  being  unquestioned :  lb. 

Where  a  receiver  is  in  possession  of  real  estate 
which  is  subject  to  the  lien  of  a  judgment,  the  sale 
of  the  premises  by  the  sheriff  upon  an  execution  on 
such  judgment,  does  not  disturb  the  possession  of 
the  receiver,  and  the  sheriff  cannot,  therefore,  be 
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proceeded  against  for  a  contempt  in  making  such 
sale.  But  the  purchaser  cannot  disturb  the  posses- 
Bioo  of  the  receiver,  when  he  obtains  his  conveyance 
from  the  sheriff  without  the  permission  of  the  court : 
Albany  City  Bank  v.  Schermerhorn,  9  Paige's  C.  R. 
872. 

A  railway  company,  without  the  leave  of  the  court, 
took  proceedings,  under  a  certain  beneficial  statute, 
to  take  possession  of  lands  in  the  possession  of  a 
receiver  under  the  court  On  an  ex  parte  motion, 
they  were  restrained :  Tink  v.  Rvrndle,  10  Beavan's 
Sep.  818. 

The  court  cannot  protect  the  rights  of  the  receiver 
by  a  summary  proceeding  against  a  person,  not  a 
party  to  the  suit,  who  seizes  upon  property  which 
has  never  been  in  the  possession  of  the  receiver  or 
his  agents :  Albany  City  Batik  v.  Scherivierhorn,  9 
Paige's  C.  R.  872 ;  and  see  Ames  v.  Trustees  of  Bvr- 
lenhead,  20  Hare,  382. 

An  interesting  and  important  case,  relative  to 
*  taking  property  out  of  the  possession  of  a  receiver, 
came  before  Chancellor  Walworth  on  appeal :  Noe 
v.  Gibson,  7  Paige,  518. 

The  relator  was  appointed  receiver  of  the  prop- 
erty and  effects  of  the  defendant,  Gibson,  who  duly 
assigned  the  same  to  him  under  an  order  of  the 
court  on  the  thirty-first  of  December,  eighteen  hun- 
dred and  thirty-eight.  And  the  alleged  contempt 
was,  for  forcibly  dispossessing  the  receiver  of  a 
vessel,  a  part  of  the  assigned  property,  without 
authority  or  permission  of  the  court,  under  the  fol- 
lowing circumstances: — The  sloop,  at  the  time  of 
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the  assignment,  was  lying  at  Eaton's  Island,  in  the 
county  of  Queens,  about  twelve  miles  from  New 
York,  upon  which  island  the  defendant  resided,  he 
having  rented  the  same  of  the  respondent,  Eaton,  for 
one  year  from  the  first  of  April,  eighteen  hundred 
and  thirty-eight.  On  the  second  of  January,  eigh- 
teen hundred  and  thirty-nine,  the  receiver  went  to 
the  island  and  took  the  vessel  into  his  custody  or 
possession  and  left  his  workmen  there  employed  in 
shipping  the  rudder  and  making  some  other  slight 
repairs  which  were  necessary  to  enable  them  to 
bring  the  vessel  to  New  York.  Subsequently,  on 
the  same  day,  Eaton  issued  a  distress  warrant  for 
three  quarters'  rent,  alleged  to  be  due  to  him  from 
the  defendant,  and  sent  the  other  respondent,  Hyatt, 
a  constable  of  Queens9  county,  to  distrain  upon  the 
vessel.  He  did  so  accordingly,  but  made  no  attempt 
to  remove  the  vessel ;  and  the  receiver  afterwards 
caused  the  same  to  be  removed  to  New  York  and  left 
it  in  charge  of  a  keeper  employed  by  him  for  that 
purpose.  Some  two  or  three  days  afterwards  the 
respondents  came  to  where  the  vessel  was  at  New 
York  and  took  it  out  of  the  possession  of  the  keeper 
and  carried  it  off. 

The  Chanobllob  :  "  The  vice-chancellor  has 
44  clearly  mistaken  the  law  and  practice  of  this  court 
"if  he  supposed  the  reapondents  were  justified  in 
44  taking  this  vessel  out  of  the  custody  of  the  receiver 
44  upon  a  distress  warrant  for  rent,  without  the  per- 
44  mission  of  the  court  first  obtained  for  that  'purpose. 
44  It  is  evident  from  the  affidavits,  that  before  there 
44  was  any  attempt  to  levy  upon  the  vessel  for  the 
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"  alleged  arrears  of  rent,  the  property  was  legally  as 
"  well  as  actually  in  the  custody  of  the  court  through 
"its  officer.  Any  attempt,  therefore,  to  take  the 
"  property  out  of  the  custody  of  the  receiver  or  of 
"  the  persons  employed  by  him  to  take  care  of  the 
"  same,  was  a  contempt  of  court.  The  landlord  and 
"  his  bailiff  may  have  mistaken  their  legal  rights ; 
"  and  if  so,  that  may  be  sufficient  to  protect  them 
"  from  punishment  for  a  willful  contempt  But  it 
"forms  no  ground  for  excusing  them  from  restoring 
"the  vessel  which  they  have  improperly  rescued 
"  from  the  custody  of  the  law  in  which  it  had  been 
"  placed  by  the  order  of  the  court.  So  far  as  the 
"  defendant  was  himself  concerned,  there  is  no  ex- 
"  case  whatever  for  this  interference  on  his  part  to 
"  deprive  the  receiver  of  the  possession  of  the  prop- 
"  erty.  And  if,  as  there  is  much  reason  to  suspect, 
"  the  landlord  has  been  induced  to  distrain  upon  the 
"property  at  his  instigation,  he  ought  to  be  pun- 
"  ished  by  imprisonment  for  his  most  unjustifiable 
"  attempt  to  prevent  the  course  of  justice,  in  addi- 
"  tion  to  a  fine  sufficient  to  pay  the  costs  and  ex- 
"  penses  of  the  proceedings,  and  to  make  good  the 
"  injury  sustained  by  his  willful  contempt 

"  It  is  well  settled,  that  after  a  receiver  has  been 
"  appointed,  and  has  taken  the  rightful  possession  of 
"  the  property,  it  is  a  contempt  of  court  for  a  third 
"  person  to  attempt  to  deprive  him  of  that  possession 
"  by  force  or  even  by  a  suit  or  other  proceeding, 
"  without  the  permission  of  the  court  by  whom  the 
"  receiver  was  appointed  (Angd  v.  Smith,  9  Vesey 
"  Eep.  355).    Where  the  receiver  is  in  possession  of 
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"  property  upon  which  a  third  person  has  a  claim 
"for  rent,  the  proper  coarse  for  the  landlord  is 
"to  apply  to  the  court,  upon  notice  to  the  receiver, 
"  for  an  order  that  the  receiver  pay  the  rent  or  that 
"  the  landlord  be  at  liberty  to  proceed  by  distress 
"  or  otherwise,  as  he  may  be  advised  (Smith's  Off. 
"  of  Reo.  77).  And  if  the  claim  is  contested,  the 
"court  will  permit  the  claimant  to  go  before  the 
"  master  and  be  examined  pro  interesse  euo.  The 
"  same  principle  is  applicable  to  every  other  interfer- 
"  ence  with  the  possession  of  a  receiver,  sequestrator, 
"  committee  or  custodee  who  holds  the  property  as 
"  the  officer  of  the  court ;  as  his  possession  is,  in  law, 
"  the  possession  of  the  court  itself :  {Johns  v.  Claughr 
"  ton,  Jacob's  Ch.  Rep.  572 ;  Zees  v.  Waring,  1  Ho- 
rn's Rep.  216 ;  Orone  v.  O'DeU,  2  Idem.  144 ;  Sweet 
"v.  Austin,  Conroy's  Rep.  174;  lynch  v.  Blake, 
"Idem.  201 ;  Ka/ye  v.  Cfwrmingham,  5  Madd.  Rep. 
"  406 ;  Matter  of  Heller,  3  Paige's  Rep.  199 ;  Matter 
"of  Hopper,  5  Idem.  489.)  The  landlord  and  his 
"  bailiff  in  the  present  case,  therefore,  instead  of  at- 
"  tempting  to  take  the  vessel  out  of  the  custody  of 
"  the  receiver  or  his  agent,  should  have  applied  to 
"  the  court  for  an  order  directing  the  receiver  to  pay 
"  the  rent  out  of  the  proceeds  of  the  vessel,  as  was 
"  done  in  the  case  of  Dixon  v.  Smith,  1  Swanst.  457. 
"  And  if  the  landlord's  claim  upon  the  vessel  for  the 
"  arrear  of  rent  was  disputed,  the  court  would  have 
« given  him  leave  to  go  before  the  master  and  be 
"  examined  pro  interesse  suo  ;  to  the  end,  that  upon 
"  the  coming  in  of  the  master's  report,  such  an  order 
"  might  be  made  in  the  case  as  justice  required.    It 
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"  is  not  too  late  to  make  such  an  application  now. 
"  But  that  is  no  ground  for  refusing  an  attachment 
"  against  the  respondents :  as  it  appears  that  the 
"  vessel  was  worth  several  hundred  dollars,  while  the 
u  rent  claimed  was  less  than  eighty.  In  any  event, 
tf  therefore,  the  receiver  is  entitled  to  have  the  ves- 
u  sel  restored  to  him,  of  which  he  had  been  dispos- 
"sessed  by  an  act  of  these  parties,  which  was  a  con- 
"  tempt  of  the  court.  The  order  appealed  from  must, 
u  therefore,  be  reversed,  without  costs  however,  as 
"  this  appears  to  be  a  new  question  in  this  court;  and 
"  an  attachment  must  issue  against  the  respondents, 
u  in  which  they  are  to  be  holden  to  bail  in  the  sum 
u  of  two  hundred  and  fifty  dollars  each,  unless  they 
a  shall,  within  twenty  days  after  service  of  this  order 
u  and  of  a  copy  of  the  taxed  bill  on  them  or  their  soli- 
tt  citors,  restore  the  vessel  to  the  receiver  and  pay 
"  to  him  the  taxable  costs  of  the  application  to  the 
u  vice-chancellor.  The  proceedings  are  to  be  remit- 
u  ted  to  the  vice-chancellor,  and  the  attachment  is  to 
"be  issued  returnable  before  him,  upon  filing  an  affi- 
u  davit  of  the  receiver,  showing  the  default  of  the 
u  defendants  in  returning  the  vessel  and  paying  the 
"costs." 

In  Fitepatrick  v.  Jib/re,  1  Hogan,  171,  a  motion 
was  made  by  the  receiver  for  a  conditional  order  for 
an  attachment  against  a  tenant  who  had  rescued  a 
distress  made  to  enforce  payment  of  his  rent.  The 
master  of  the  rolls  said,  "I  have  no  jurisdiction  to 
"  interfere  in  this  case.  The  receiver  is  proceeding 
"  to  enforce  the  rent  by  a  common-law  remedy ;  and 
u  he  can  have  no  remedy  for  this  rescue  but  at  com- 
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"  mon  law  or  under  the  statutes  which  apply  to  res- 
"  cue  of  distress,  and  those  remedies  are  various  and 
u  effectual.  Had  this  tenant  used  any  violence  to- 
u  wards  the  receiver  (who  is  an  officer  of  this  court), 
"  or  threatened  to  use  any,  I  would  attach  him,  but 
u  not  otherwise."  Perhaps  this  case  may  be  clearly 
distinguishable  from  those  cited  in  the  above  opin- 
ion :  those  go  on  the  idea  of  rightful  and  perfect  pos- 
session ;  this,  on  the  mere  taking  by  distress,  which 
might  or  might  not  have  been  rightful,  and  certainly 
was  not  perfected.  See  also  Broad  v.  Wickham,  4 
Sim.  511. 


Sell  bad  debts. 

Although  it  may  be  that  a  receiver  has  a  right, 
under  his  general  powers,  to  sell  bad  debts  (indeed 
he  expressly  has  this  right,  under  proceedings  against 
a  judgment  creditor),  yet  it  would  be  most  advisa- 
ble, in  particular  cases,  to  present  a  petition  to  the 
court  for  leave  to  do  so. 

Form  of  petition  to  sell  bad  debts : 

In,  dkc. 

To,  dec. 

(Title.) 

The  petition  of  A.  B.  Re- 
ceiver m  this  action, 

Respectfully  showeth, 

Thai  by  an  order  of  this  court,  made 
on  the day  of ,  your  petitioner  was  ap- 


ion,      J 
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pointed  receiver  of,  (be.,  referred  to  in  the  Readings 
in  this  action  ;  thai  your  petitioner  gave  the  requisite 
bond,  with  sureties,  as  security,  which  has  been  long 
ago  approved  and  fled:  emd  your  petitioner  has  acted 
under  the  trusts  of  his  said  receivership  ;  that,  among 
other  bonds y  promissory  notes  and  book  debts  embraced 
by  your  petitioner's  said  receivership,  are  the  follow- 
ing (here  set  them  forth  particularly) ;  that  your 
petitioner,  as  such  receiver,  has  made  repeated  appldr 
cations  personally  and  by  letters  to  all  the  said 
persons  respectively  owing  the  aforesaid  bonds,pro- 
missory  notes  and  booh  debts,  but  without  effect ;  and 
nothing  has  been  collected  from  any  one  of  them;  that 
your  petitioner  has  made  diligent  ingrwiry  in  relation 
to  the  pecuniary  standing  of  the  said  A.  B.  dec.  [the 
debtors ;]  and,  from  such  inquiry  your  petitioner  has 
reason  to  believe  and  does  believe  that  all  and  every 
the  debts,  embraced  by  the  said  bonds,  promissory  notes 
and  booh  debts  are  desperate  or  bad — and  that  it  is 
not  desirable  to  risk  the  expense  of  costs  in  bringing 
actions  to  recover  any  one  of  them :  but  that  it  will  be 
best  to  sell  all  and  every  the  same  and  all  benefit  that 
may  arise  therefrom : 

Your  petitioner,  therefore,  prays  that  this 
court  will  grant  an  order,  allowing  and 
authorizing  your  petitioner,  as  such  receiver, 
to  sell  all  and  every  the  sand  bonds,  promis- 
sory notes  and  book  debts  by  public  auction 
or  private  sale,  that  is  to  say,  a  certain 
bond,  dec.,  (here  describe  them  again,)  or 
for  such  other  or  further  order  as  this  court 
may  see  fit  to  grant.  And,  dbc. 
(Jurat.) 


154  WHAT    A    RECEIVER    MAT 

Order  thereon: 

At  a  court,  <kc. 
Present,  &c. 

(Title.)  On 'reading  and  fling  the  petition  of 
A.  B.  the  receiver  in  this  suit,  ashing  for  leave  to 
sell  certain  alleged  desperate  or  bad  debts,  due  to  the 
estate  over  which  he  is  receiver,  consisting  of  certain 
bonds,  promissory  notes  and  booh  debts  hereinafter 
more  particularly  referred  to  ;  and  the  court  deeming 
it  proper  and  best  that  such  debts  should  be  sold ; 
now,  on  motion  of  Mr.  O.  C,  of  counsel  for  the  said 
petitioner :  it  is  ordered,  that  ike  said  A.  Bn  as  re- 
cewer  herein,  do  and  he  is  hereby  authorized  and 
allowed  to  sell,  at  public  emotion,  at  (the  Merchants 
Exchange  in  the  city  of  New  York)  all  and  every 
the  said  bonds,  promissory  notes  and  booh  debts, 
namely,  one  bond,  c&c.,  (here  describe  them.)  And 
it  is  also  ordered,  that  the  said  sale  shall  be  for  cash; 
and  that  the  said  receiver  shall  give  at  least  (fourteen) 
days1  notice  of  the  said  sale,  by  publishing  the  same 
for  (two  weeks)  in  one  or  more  newspapers  printed 
and  issued  in  (the  said  city  of  New  York.)  And 
the  purchasers  or  assignees  of  such  debts  will,  by 
virtue  of  this  order,  be  authorized  to  sue  for  and 
collect  the  same  in  the  name  of  the  receiver,  on  his 
receiving  a  sufficient  indemnity  against  all  costs  and 
expenses  to  which  he  may  be  subjected  in  consequence 
of  any  suits.(a) 


(a)  No  master  or  referee  need  be  employed  in  the  sale. 
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Form  of  advertisement. 

4 

(Title.)  Notice  is  hereby  given,  thai  by  virtue 
of  an  order  of  the  court  of  <kc,  the  subscriber,  as 
receiver  in  the  pbove  suit,  wiU  sell,  at  public  auction, 
at  the  Merchants1  Exchange  in  the  city  of  New  York, 

on  the day  of next,  at  twelve  o^doch  at 

noon,  the  following  bonds,  promissory  notes  and  booh 
debts,  namely,  a  certain  bond,  &c.,  (here  describe  them 
all  accurately  and  minutely,)  which  sale  is  to  be 
entirely  for  cash.  And  the  purchasers  or  assignees 
of  the  said  debts  wiU  be  authorized  to  sue  for  and 
collect  the  same,  in  the  name  of  the  subscriber,  as 
receiver  in  the  above  suit,  on  his  receiving  a  sufficient 
indemnity  against  aU  costs  and  expenses  to  which  he 
may  be  subjected  in  consequence  of  any  suits.  Dated 
this day  of  ,  18 — . 

A.  2?.,  Receiver. 

A  sale  by  a  receiver  is  a  sale  by  an  officer  of  a 
court,  under  its  supervision ;  and  no  one  is  restricted 
from  purchasing  thereat  or  enforcing  actions  in  con- 
nection with  what  may  be  purchased.  Therefore, 
attorneys  can  so  buy  and  enforce  by  action.  The  law 
against  attorneys  purchasing  choses  in  action  (2  R.  S. 
288,  §§  71.  75)  does  not  apply  to  such  cases.  The 
sale  is  public  and  under  the  supervision  of  the  court 
and  must  be  made  to  close  up  the  concern,  and  bears 
no  resemblance  to  those  cases  where  a  member  of 
the  bar  so  far  forgets  his  place  and  duty  as  to  seek 
for  and  put  in  suit  contested  claims  which,  perhaps, 
would  have  for  ever  slept,  had  the  parties  in  interest 
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remained  upon  the  ground :  Mann  v.  JFbdrchtld,  5 
Barb.  S.  C.  Rep.  108. 

Appeal. 

It  ia  believed  that  a  receiver  can  appeal  against 
any  order  which  may  affect  his  proper  duties :  See 
Stone  v.  Byrne,  6  Bro.  Pari.  Ca.  213 ;  also,  Steele  v. 
White,  2  Paige's  C.  R.  478 ;  Chiyler  v.  Morekmd,  6 
lb.  278.  If  he  had  not  this  power  and  did  not  make 
use  of  it,  injustice  might  be  done  to  parties  in 
the  suit.  He  would,  in  some  cases,  run  the  risk  of 
costs,  but,  although  an  appeal  should  be  decided 
against  him,  yet,  if  there  were  a  fair  question  and 
the  matter  unvexatious,  the  court,  in  awarding  costs, 
could  direct  them  to  be  paid  out  of  the  funds  in  his 
hands:  2  R.  S.  613,  §  2. 

And  where  parties  desire  to  appeal  from  an  order 
appointing  a  receiver,  it  should  be  done  by  the 
parties  affected ;  as,  for  instance,  by  assignees  of  a 
debtor,  in  case  he  has  made  an  assignment,  and  not 
by  the  debtor.  In  Sckolefidd  amd  others  v.  HiM  <md 
others,  6th  August,  1889,  the  debtors  took  the  appeal 
and  not  their  assignees.  Chancellor  Walworth  said : 
u  So  far  as  the  question  of  fraud  in  the  assignment  is 
"concerned,  these  appellants  do  not  appear  to  be 
"  the  proper  parties  to  an  appeal  from  the  decision 
"of  the  vice-chancellor.  They  do  not  appear  to 
"  have  any  legal  interest  in  the  question  whether 
"  the  property  shall  be  applied  to  the  payment  of 
"the  debt  of  these  complainants  which  they  are 
"  liable  to  pay  at  all  events  or  to  the  satisfaction  of 
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"other  debts  which  they  have  preferred  in  the 
"  assignment.  That  is  a  question  which  more  prop- 
erly arises  between  the  complainants  and  the 
"assignees;  and  the  assignees  appear  to  be  the 
u  proper  parties  to  an  appeal  from  the  decision  as  to 
"the  appointment  of  a  receiver  as  to  that  property, 
"if  it  had  been  legally  and  in  good  faith  assigned  to 
"them." 

The  court  of  chancery  will  enforce  its  order  of 
removal  of  a  receiver  by  attachment,  although  a 
receiver  has  entered  an  appeal  from  the  order  dis- 
charging him  and  filed  an  approved  appeal  bond : 
In  re  Colvin,  3  Md.  Ch.  Decis.  278.  Whatever  right 
a  receiver  may  have  to  appeal  from  an  order  affect* 
ing  his  duties,  he  cannot  have  a  right  to  do  so 
against  an  order  of  the  6ourt  discharging  him.  This 
is  decided  in  the  above  case  of  Cdfoin.  By  that 
case  it  appears  the  act  of  Maryland  of  1830,  c.  185, 
gives,  by  implication,  an  appeal  from  orders  appoint- 
ing receivers,  but  does  not  give  the  right  of  appeal 
from  orders  discharging  receiver*  :  neither  has  the 
legislature  ever,  in  terms  or  by  implication,  given 
such  right  The  court  observed  that  the  appoint- 
ment of  receivers  is  a  high  power,  never  exercised  if 
any  other  safe  or  expedient  remedy  can  be  used,  and 
never  where  irreparable  injustice  might  follow.  But 
if  any  reasonable  doubt  exists  on  the  question  of  the 
right  of  a  party  in  interest  to  appeal  from  an  order 
discharging  a  receiver,  and  directing  him  to  account 
for  and  pay  over  the  property,  it  is  clear  the  right 
of  appeal  from  such  an  order  does  not  exist  in  him- 
self :  In  re  Cohin,  3  Md.  Ch.  Decis.  278. 
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Apply  for  Instructions. 

A  receiver  has  a  right  to  apply  to  the  eonrt  for 
instructions  in  relation  to  funds  when  the  question  is 
as  to  what  may  be  his  duty  under  its  orders,  for  he 
is  an  officer  of  the  court  as  much  so  as  the  clerk  of 
the  court  would  be  if  he  held  moneys :  Curtis  v. 
Leamtt,  1  Abbott's  Pract  R  274. 

Generally,  however,  the  receiver  in  a  cause  ought 
not  to  make  any  application  to  the  court  If  he 
finds  himself  in  circumstances  of  difficulty,  he  should 
apply  to  the  plaintiff  to  make  the  necessary  applica- 
tion, and  only  on  his  default  should  he  be  consid- 
ered as  properly  applying  to  the  court :  Peurker  v. 
Dwrm,  8  Beav.  497.  And  it  was  observed  in  Ire- 
land v.  Bade,  7  Beavan,  55;  S.  0.  13  L.  J.  (N.  S.) 
Ch.  129,  that  a  receiver  ought  not  to  present  a  peti- 
tion or  originate  proceedings  in  the  cause ;  that  any 
necessary  application  ought  to  be  made  by  the  par- 
ties to  the  suit ;  although  there  may  be  exceptions 
to  the  rule, — as,  where  a  receiver  has  incurred  costs 
in  the  execution  of  his  duties  and  which  the  parties 
had  long  neglected  to  provide  for.  There,  he  would 
be  justified  in  presenting  a  petition  for  their  pay- 
ment :  Ireland  v.  Bade,  7  Beav.  55 ;  &  C.y  13  L.  J. 
(N.  S.)  Ch.  129,  and  see  Cowra/nd  v.  Hammer,  9  Bea- 
van, 3. 


Proceeding  against  another  Receiver. 

A  receiver  appointed  to  get  in  property,  part  of 
which  he  finds  in  the  possession  of  another  receiver, 
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ought  not  to  take  proceedings  to  deprive  the  latter 
of  such  possession  without  the  authority  of  the 
court :   Ward  v.  Swift,  6  Hare's  Chan.  Rep.  312. 

Cancel  Policies.    Reinsure  Risks. 

A  receiver  of  an  insolvent  Insurance  Company 
may  cancel  policies,  with  the  assent  of  the  assured, 
and  refund  proportional  parts  of  premiums :  2  R.  S. 
470 ;  but  such  a  receiver  will  not  be  authorized  to 
reinsure  for  risks  already  assumed  by  the  company 
and  to  pay  the  new  premium  out  of  the  assets  of  the 
company.  But  his  proper  course  is  to  refund  the 
unearned  portion  of  the  premiums  received,  where 
the  assured  are  willing  to  do  so,  and  let  them 
reinsure  for  themselves :  Matter  of  the  Oroton  Inr 
surance  Company,  3  Barbour's  Ch.  R.  p.  642.  The 
author  knows  of  a  late  case  {The  Matter  of  the 
Mechanics'  Fvre  Insurance  Compa/ny)  where  rein- 
surance of  risks  was  allowed ;  but  it  was  granted  on 
an  ex  parte  application  by  the  receiver,  and,  prob- 
ably, without  much  reflection.  In  the  above  case 
of  The  Croton  Inswra/nce  Company,  the  receiver 
asked  leave  to  reinsure  the  risks  which  the  cor- 
poration had  assumed,  compromise  claims  against 
the  corporation,  and  pay  its  officers  their  salaries 
in  fulL  Chancellor  Walworth  observed :  "  It  does 
44  not  appear  to  be  proper,  however,  to  authorize  the 
*  receiver  to  reinsure  for  risks  already  assumed  by 
44  the  company.  The  statute  authorizes  the  receiver 
"  to  cancel  such  policies  with  the  assent  of  the  assured 
44  and  to  refund  to  the  assured  so  much  of  the  premi- 
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"  nms  which  may  have  been  paid  as  shall  be  in  pro 
"  portion  to  the  period  the  policy  has  to  run  at  the 
"time  of  such  cancelment  (2  R.  S.  470,  §§  75,  77). 
"  And  if  those  who  have  insured  with  an  insolvent 
"  corporation  are  not  willing  to  assume  the  risk  of 
"  reinsuring  for  themselves  on  those  terms,  which  they 
"  undoubtedly  do  at  the  same  rate  which  the  receiver 
"  would  have  to  pay  for  a  reinsurance  of  the  risk 
"which  the  company  had  assumed,  for  the  same 
"  period,  they  must  take  their  chance  of  a  rateable 
u  dividend  with  the  other  creditors,  in  case  of  a  loss. 
"  The  part  of  the  application  which  asks  for  leave 
"  to  reinsure,  and  so  much  thereof  as  asks  permission 
"  to  pay  the  officers  of  the  insolvent  company  more 
"  than  their  rateable  proportion  of  the  assets  of  the 
"  company,  as  between  them  and  other  creditors, 
"  must  be  denied." 

(hnyprowme. 

The  receiver  of  an  insolvent  corporation  may, 
upon  application  to  the  court,  be  authorized  to  com- 
promise disputed  and  doubtful  claims  against  the 
company,  by  the  allowance  of  so  much  of  such 
claims  he  may  deem  just  and  equitable :  Matter  of 
the  Oroton  Inswrcmce  Oorrvp(myy  3  Barbour's  Ch.  R. 
p.  642. 

He  may  also  be  authorized,  in  any  case  where  he 
may  deem  it  expedient,  and  for  the  interest  of  the 
creditors  and  stockholders  of  the  company  to  do  so, 
to  compromise  with  debtors  of  the  corporation  who 
are  unable  to  pay  in  full  upon  the  receipt  of  such 
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part  of  the  debts  due  from  them  as  he  shall  deem 
reasonable  and  for  the  best  interest  of  such  cred- 
itors and  stockholders  of  the  company :  lb. 

Sell  Timber. 

Where  timber-trees  were  blown  down  on  an 
estate  oyer  which  a  receiver  had  been  appointed, 
the  court  ordered  the  receiver  to  sell  them  to  the 
best  advantage,  and  to  keep  a  separate  account  of 
the  produce  of  the  sale,  with  liberty  to  the  parties 
to  apply,  at  any  future  time,  as  they  might  be  ad- 
vised: Orofte  v.  Poey  Jon.  &  C.  193. 

Bid  on  Property. 

It  is  contrary  to  the  practice  and  policy  of  this 
court  to  permit  the  receiver  in  the  cause  to  bid  at 
the  sale  of  the  lands  over  which  he  has  been  ap- 
pointed :  Anderson  v.  Anderson,  9  Ir.  Eq.  K.  23. 

11 
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ASSOCIATION.^)  . 

CORPORATION  GENERALLY.  VOLUNTARY  DISSOLUTION 
OF  A  CORPORATION  J  AND  PRACTICE  IN  RELATION  TO 
FT.  CORPORATION  SUSPENDING  BUSINESS  FOR  A  YEAR. 
CHARGING  DIRECTORS,  ETC.,  AND  MAKING  THEM  PER- 
SONALLY LIABLE.  CORPORATION  NOT  PAYING  TAXES. 
INSURANCE  COMPANIES  RENDERED  INSOLVENT  BY  THE 
GREAT  FIRE  IN  NEW  YORK.  CORPORATION  HAVING  A 
JUDGMENT  AGAINST  THEM,  WITH  AN  EXECUTION  UN- 
SATISFIED J  AND  PRACTICE  THEREON.  MORE  PARTIC- 
ULARLY OF  BANKING  AND  INSURANCE  CORPORATIONS. 
BANKING  OR  INSURANCE  COMPANY  BECOMING  INSOLV- 
ENT OR  VIOLATING  ITS  CHARTER ;  AND  PRACTICE  IN 
RELATION  THERETO.  RECEIVER  OF  A  SAFETY  FUND 
BANK  PAYING  ITS  CIRCULATING  NOTES.  WHERE  AN 
EXECUTION  ON  A  JUDGMENT  AGAINST  ANY  CORPORA- 
TION OR  JOINT  STOCK  ASSOCIATION  FOR  BANKING 
PURPOSES  ISSUING  BANK  NOTES  OR  ANY  KIND  OF 
PAPER  CREDITS  AFTER  THE  FIRST  OF  JANUARY,  1850, 
HAS  BEEN  RETURNED  UNSATISFIED  OR  COULD  NOT  BE 
MET  (IF  ISSUED).  WHERE  A  CREDITOROF  SUCH  COR- 
PORATION OR  ASSOCIATION  HA8  A  DEMAND  EXCEED- 
ING $100,  WHICH  SHALL  HAVE  BEEN  REFU8ED. 
WHERE  ANY  ONE  OR  MORE  STOCKHOLDERS  OF  ANY 
SUCH  CORPORATION  OR  ASSOCIATION,  OWNING  ONE 
TENTH    OF    CAPITAL,  APPLIES  FOR   AN  ORDER  TO  DE- 


(<z)  See  also,  Partnership,  Chapter  vii.,  post. 
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CLARE  THE  CORPORATION  INSOLVENT.  PARTICULAR 
POWERS  OF  RECEIVERS  OP  MUTUAL  INSURANCE  COM- 
PANIES, COMMISSIONS  TO  A  RECEIVER  OF  A  MUTUAL 
INSURANCE  COMPANY.  COMMISSIONS  TO  A  RECEIVER 
OF  A  BANE.  RELIGIOUS  CONGREGATION.  REFER- 
ENCE OF  CLAIMS  AGAINST  RECEIVERS  OF  INSOLVENT 
CORPORATIONS. 


Corporation  Generally. 

The  editors  of  the  fourth  edition  of  the  Revised 
Statutes  of  the  State  of  New  York,  in  that  portion 
of  them  which  treats  of  proceedings  against  corpora- 
tions in  equity,  observe :  u  The  Code  of  Procedure 
44  having  abolished  the  distinctions  between  actions 
44  at  law  and  suits  in  equity,  and  provided  but  one 
44  form  of  action  for  the  protection  of  private  rights 
44  and  the  redress  of  private  wrongs,  there  are  strictly 
u  no  proceedings  against  corporations  in  equity.  The 
44  rights,  however,  which  are  secured  by  the  provisions 
uof  this  article  are  by  §  471  of  the  Code  preserved 
44  and  provision  is  made  for  securing  them  by  civil 
"action  to  be  prosecuted  in  conformity  with  the 
44  Code:' 

The  very  broad  powers  which  the  Revised  Stat- 
utes bestowed  on  the  chancellor,  over  directors, 
managers,  and  other  trustees  and  officers  of  corpora- 
tions now  vest  in  the  Supreme  Court.  That  these 
powers  are  broad  will  be  seen  by  an  elucidation  of 
them,  as  mainly  contained  in  that  part  of  the  New 
York  Statutes  which  speak  "  of  proceedings  against 
corporations  in  equity"  (2  R  S.  462,  §  33  [§  41, 4th 
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edition]).  And  here  it  will  be  well  to  say  that  bank- 
ing associations  under  the  general  banking  law  of 
1838,  are  within  the  provisions  of  the  Revised  Stat- 
utes entitled,  "  Of  proceedings  against  Corporations 
a  in  Equity :"  Boisgerard  v.  The  New  York  Banking 
Co.,  2  Sandf.  Ch.  R  23 ;  Sagory  v.  Dubois,  3  lb.  466 ; 
Gullet  v.  Moody,  3  Comst  479 ;  Talmage  v.  Pell,  3 
Seld.  328. 

Powers  of  the  Court :  1.  To  compel  directors,  man- 
agers and  other  trustees  and  officers  of  corporations  to 
account  for  their  official  conduct,  in  the  management 
and  disposition  of  the  funds  and  property  committed 
to  their  charge.  2.  To  decree  and  compel  payment 
by  them,  to  the  corporation  whom  they  represent 
and  to  its  creditors,  of  all  sums  of  money,  and  of  the 
value  of  all  property  which  they  may  have  acquired 
to  themselves  or  transferred  to  others,  or  may  have 
lost  or  wasted,  by  any  violation  of  their  duties,  as 
such  trustees.  3.  To  suspend  any  such  trustee  or 
officer  from  exercising  his  office,  whenever  it  shall 
appear  that  he  has  abused  his  trust  4.  To  remove 
any  such  trustee  or  officer  from  his  office  upon  proof 
or  conviction  of  gross  misconduct.  5.  To  direct  new 
elections  to  be  held  by  the  body  or  board  duly  au- 
thorized for  that  purpose  and  to  supply  vacancies 
created  by  such  removal.  6.  In  case  there  be  no 
such  body  or  board,  or  all  the  members  of  such 
board  be  removed,  then  to  report  the  same  to  the 
governor,  who  shall  be  authorized,  with  the  consent 
of  the  senate,  to  fill  such  vacancies.  7.  To  set  aside 
all  alienations  of  property  made  by  the  trustees  or 
other  officers  of  any  corporation,  contrary  to  the 
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provisions  of  law,  or  for  purposes  foreign  to  the  law- 
ful business  and  objects  of  such  corporation^  in  cases 
where  the  person  receiving  such  alienation  knew  the 
purpose  for  which  the  same  was  made ;  and  8.  To 
restrain  and  prevent  any  such  alienation  in  cases 
where  it  may  be  threatened  or  there  may  be  good 
reason  to  apprehend  it  will  be  made. 

The  chancellor  has  a  control  over  religions  corpo- 
rations (so  far  as  their  property  and  the  temporali- 
ties are  concerned)  upon  the  principle  of  trustee- 
ship :  Bowden  v.  MLeod,  1  Edwards's  V,  C.  Rep. 
588. 

To  authorize  an  injunction  and  the  appointment 
of  a  receiver  of  a  corporation,  there  must  be  a  well- 
grounded  apprehension  of  injury  about  to  be  done. 
Where  the  misconduct  alleged  in  the  bill  occurred, 
if  at  all,  several  years  before,  and  no  act  is  threat- 
ened, nor  mischief  impending,  an  injunction  and 
receiver  will  not  be  ordered :  Kean  v.  Colt,  1  Halst. 
Ch.  (New  Jersey)  365. 

Where  a  debt  due  to  a  corporation  has  been  fraud- 
ulently discharged,  a  complaint  or  bill  to  obtain 
satisfaction  of  the  debt,  against  the  original  debtor, 
will  be  properly  filed  in  the  name  of  the  receiver 
who  may  have  been  appointed  by  the  court  of  chan- 
cery, under  the  provisions  of  the  Revised  Statutes, 
to  wind  up  the  affairs  of  the  company :  Nathan  v; 
WhiOoch,  9  Paige's  C.  R.  152. 

The  receiver  of  an  insolvent  corporation  cannot 
impeach  or  disaffirm  the  lawful  and  authorized  acts 
of  the  corporation :  Hyde  v.  Jjynde^  4  Comst.  387 ; 
8.  P.,  Brov/wer  v.  Ha/rbeck^  1  Duer's  Superior  C.  Rep. 
114. 
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The  receiver  of  a  corporation  takes  under  the  law 
and  not  under  the  corporation ;  and  should  make  all 
the  assignments  and  do  all  lawful  acts  in  his  own 
name,  and  not  in  the  name  or  under  the  seal  of  the 
corporation :  Hoyt  v.  Thompson,  1  Seld.  320. 

The  Superior  Court  of  New  York,  is  so  limited  in 
its  jurisdiction  that  it  cannot  appoint  a  receiver  of 
the  property  or  effects  of  a  foreign  corporation  for 
the  purpose  of  winding  up  its  affairs :  Day  v.  U.  8. 
Car  tfyring  Co.,  2  Duer's  R  608. 

The  provisions  of  the  Code  of  Procedure  of  the 
State  of  New  York  (§  292)  have  no  relation  to  in- 
solvent corporations.  The  provisions  of  the  Revised 
Statutes  (2  R.  S.  463)  are  preserved  by  §  471  of  the 
Code,  and  must  govern  proceedings  supplementary 
to  execution  against  insolvent  corporations :  Ham- 
mond v.  The  Hudson  River  Iron  and  Machine  Co., 
11  Howard's  Pr.  Rep.  29. 

Where  no  statute  intervenes  to  disallow  it,  a  re- 
ceiver of  an  insolvent  corporation  may  maintain  a 
suit  to  avoid  usurious  transactions,  entered  into  by 
the  company  which  he  represents:  Leavitt  v.  De 
Ixmnay,  4  Sand.  Ch.  Rep.  281.  In  the  case  of  Owr~ 
tis  v.  Leamtt,  receiver,  Court  of  Appeals,  1857,  it 
was  adjudged  that  the  Statute  ch.  172  of  Laws  of 
1850,  providing  that  no  corporation  should  thereaf- 
ter interpose  the  defence  of  usury,  prohibited  the 
receiver  from  availing  himself  of  such  objection  in 
any  stage  of  the  cause ;  and  that  too,  although  the 
objection  was  taken  in  pleading  before  the  passage 
of  the  act.  That  it  is,  in  effect,  a  repeal  of  the  usury 
laws  so  far  as  regards  corporations. 
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Where  a  corporate  body  do  an  act,  through  their 
proper  officers — such  as,  making  a  contract  or  tease 
with  a  third  party — although  they  may  have  ex- 
ceeded their  authority  as  between  themselves  and 
their  powers  and  the  public  officer  might  interfere, 
yet,  it  appears,  that  the  shareholders  are  not  the  par- 
ties to  annul  it  and  obtain  a  receiver,  especially 
where  it  has  been  acquiesced  in  by  such  sharehold- 
ers for  a  length  of  time :  Gra/y  v.  Chaplm,  2  Russ. 
C.  R.  126. 

A  payment,  or  transfer  made  when  a  corporation 
is  insolvent  or  made  in  contemplation  of  insolvency 
which  actually  ensues,  with  intent  to  give  a  prefer- 
ence, is  void  (1  R  S.  722,  §  9)  ;  and  in  such  a  case, 
in  an  action  by  a  receiver  for  the  money  or  property, 
it  is  not  necessary  to  prove  open  and  avowed  insol- 
vency at  the  time  of  the  payment  or  transfer ;  nor, 
that  the  creditor  knew  the  pecuniary  condition  of 
the  corporation :  JBrower  v.  Ha/rheck,  on  appeal  from 
case  in  1  Duer,  114. 

With  regard  to  suits  or  proceedings  in  favor  of 
any  corporation  pending  at  the  time  of  its  dissolu- 
tion, the  act  of  the  26th  April,  1832  (chap.  295),  has 
declared  that  the  same  are  not  to  abate,  but  may  be 
continued  by  the  receivers,  in  the  name  of  such  cor-  ■ 
poration  or  in  the  name  of  the  receivers,  who  may  be 
substituted  as  plaintiff  under  tfce  direction  of  the 
court  in  which  the  suit  is  pending  and  subject  to 
such  order  as  the  court  may  deem  expedient  in  rela- 
tion to  the  payment  or  security  of  costs.  And 
whenever  a  receiver  of  the  property  or  effects  of  a 
corporation  is  appointed,  either  before  or  after  its 
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dissolution,  new  suits  may  be  brought  and  carried  on 
by  any  such  receivers,  either  in  their  own  names  or 
in  the  names  of  the  corporation  for  which  they  may 
have  been  appointed.  But  no  new  suit  is  to  be 
brought  in  the  name  of  a  corporation  after  it  shall 
have  been  dissolved  or  after  the  expiration  of  its 
charter.  Although  a  receiver  may  be  removed  or 
die,  yet  no  suit,  which  has  been  brought  in  his  name, 
will  abate ;  but  the  same  can  be  continued  in  the 
name  of  his  successor  or  of  the  corporation,  if  its 
charter  should  not  have  expired  or  been  dissolved, 
as  may  be  directed/ 


Vohmta/ry  dw&okUion  of  a  wrp&ratwn.Qi) 

A  petition  may  be  presented  to  the  court  of 
chancery  (supreme  court),  for  a  decree  (judgment) 
dissolving  a  corporation,  whenever  the  directors,  trus- 
tees or  other  officers  having  the  management  of 
its  concerns,  or  the  majority  of  them,  shall  dis- 
cover that  the  stock,  property  and  effects  of  such 
corporation  have  been  so  far  reduced,  by  losses 
or  otherwise,  that  it  will  not  be  able  to  pay  all 
just  demands  to  which  it  may  be  liable,  or  to  af- 
ord  a  reasonable  security  to  those  who  may  deal 
with  such  corporation — or,  whenever  the  directors, 
trustees  or  officers  or  a  majority, of  them  shall,  for 


(a)  This  does  not  extend  or  apply  to  any  incorporated  library  society, 
religious  corporation  or  to  any  select  school  or  academy  incorporated  by 
the  regents  of  the  university  or  by  the  legislature :  2  It.  8.  472. 
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any  reason,  deem  it  beneficial  to  the  interests  of  the 
stockholders  that  such  corporation  should  be  dis- 
solved :  2.  R.  S.  467.  The  statute  is  particular  in 
regard  to  what  the  petition  shall  contain :  lb.  §§  59 
(§  69,  4th  edit.) 

This  petition  will  be  referred  to  a  referee,  to  hear 
the  allegations  and  proofs  of  the  parties  and  take 
testimony  in  relation  thereto ;  and  he  is,  with  all 
convenient  speed,  to  report  the  same  to  the  court, 
wijh  a  statement  of  the  property,  effects,  debts, 
credits  and  engagements  of  such  corporation  and  of 
all  other  matters  and  things  pertaining  to  the  affairs 
of  such  corporation.  Upon  the  coming  in  of  the 
report,  if  it  shall  appear  to  the  court  that  such  cor- 
poration is  insolvent  or  that  for  any  other  reason,  a 
dissolution  thereof  will  be  beneficial  to  the  stock- 
holders and  not  injurious  to  the  public  interest,  a 
decree  is  to  be  entered  dissolving  the  corporation 
and  appointing  one  or  more  receivers  of  its  estate 
and  effects;  and  such  corporation  will,  thereupon, 
be  dissolved  and  cease  to  exist :  lb.  §  65  (§  75,  4th 
edit) 

Any  of  the  directors,  trustees  or  other  officers  of 
such  corporation  or  any  of  its  stockholders  may  be 
appointed  receivers ;  but  before  they  enter  upon  the 
duties  of  their  appointment,  they  will  have  to  give 
security  to  the  people  of  the  State  in  such  penalty 
as  the  court  shall  direct,  conditioned  for  the  faithful 
discharge  of  the  duties  of  their  appointment  and  for 
the  due  accounting  for  all  moneys  received  by  them. 
Such  receivers  will  be  vested  with  all  the  estate, 
real  and  personal,  of  such  corporation,  from  the  time 
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of  their  having  filed  their  security  and  be  trnstees  of 
such  estate  for  the  benefit  of  the  creditors  of  such 
corporation  and  of  its  stockholders.  And  they  will 
have  all  the  power  and  authority  conferred  by  law 
upon  trustees  to  whom  an  assignment  of  the  estate 
of  insolvent  debtors  may  be  made :  2  B.  S.  469,  §§  67, 
68  [§§  77,  78-  4th  edit] 

If  there  should  be  any  sum  remaining  due  upon 
any  share  of  stock  subscribed  in  such  corporation, 
the  receivers  must,  immediately,  proceed  and  recoyer 
the  same,  (unless  the  person,  so  indebted,  should  be 
wholly  insolvent ;)  and,  for  that  purpose,  may  file 
their  bill  in  the  court  of  chancery  or  commence  and 
prosecute  an  action  at  law  for  the  recovery  of  such 
sum,  without  the  consent  of  any  creditors  of  such 
coloration.  And,  immediately  on  their  appoint- 
ment, the  receivers  are  to  give  notice  thereof,  which 
is  to  contain  the  same  matters  required  by  law  in 
notices  of  trustees  of  insolvent  debtors ;  and,  in 
addition  thereto,  require  all  persons  holding  any 
open  or  subsisting  contract  of  such  corporation  to 
present  the  same  in  writing  and  in  detail  to  such 
receivers  at  the  time  and  place  specified  in  the 
notice.  The  notice  will  have  to  be  published  for 
three  weeks  in  the  state  paper  and  in  a  newspaper 
printed  in  the  county  where  the  principal  place  of 
conducting  the  business  of  such  corporation  may 
happen  to  have  been  situated :  lb.  §§  69,  70  [§§  79, 
80.  4th  edit] 

The  effect  of  the  appointment  of  receivers,  in  these 
cases  of  voluntary  dissolution  of  corporations,  will 
render  void  all  sales,  assignments,  transfers,  mort- 
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gages  and  conveyances  of  any  part  of  the  property 
or  things  in  action  of  the  corporation  which  may 
have  been  made  (after  the  filing  of  the  petition)  in 
payment  of  or  as  a  security  for  any  existing  or  prior 
debt  or  for  any  other  consideration ;  while,  all  judg- 
ments made  within  that  time  by  such  corporation 
will  be  absolutely  void  as  against  the  receivers  and 
the  creditors :  lb.  71,  [§  81.  4th  edit]  In  the  case 
of  Waterbury  and  others,  8  Paige's  C.  R.  380,  judg- 
ments had  been  obtained  on  cognovits  against  the 
corporation  known  as  the  Eagle  Iron  Works,  after  a 
petition  had  been  presented  for  its  dissolution; 
Chancellor  Walworth  observed :  u  So  far  as  relates 
"to  the  judgments  which  were  obtained  upon  the 
"cognovits, given  after  the  presenting  the  petition  for 
ttthe  dissolution,  there  can  be  no  doubt  that  the 
"  judgment-creditors  are  entitled  to  no  advantage  over 
"  the  other  creditors  either  as  to  the  real  or  personal 
"  estate  of  the  corporation.  The  seventy-first  section 
"  of  the  article  of  the  revised  statutes  relative  to  the 
"  voluntary  dissolution  of  corporations,  (2  R.  S.  469,) 
"expressly  declares,  among  other  things,  that  all 
"judgments  confessed  by  the  corporation  after  the 
"  filing  of  a  petition  for  the  dissolution  thereof,  shall 
"  be  absolutely  void  as  against  the  receivers  who  may 
"be  appointed  and  as  against  the  creditors  of  the  cor- 
"  poration.  And  it  makes  no  difference  whether  the 
"judgment  is  confessed  upon  a  bond  and  warrant  of 
"  attorney  given  for  that  purpose,  or  after  the  com- 
mencement of  a  suit  in  the  usual  way.  The  object 
"  of  the  statute  unquestionably  was,  to  prevent  the 
"corporation  or  its  officers  from  doing  any  act  by 
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44  which  one  creditor  should  get  a  preference  over 
44  another,  with  their  assent.  And  the  intention  of  the 
"  legislature  would  be  entirely  frustrated  if  the  courts 
44  should  hold  that  a  preference  could  be  given  by  a 
"  withdrawal  of  a  plea,  or  the  signing  of  a  cognovit,  in 
44  a  suit  commenced  in  the  usual  form  of  commencing 
44  adversary  suits.  The  receivers  in  the  present  case 
"are,  therefore,  entitled  to  the  real  and  personal 
44  estate  of  the  corporation  for  the  benefit  of  all  the 
44  creditors  rateably ;  discharged  of  any  lien  created 
u  either  by  the  judgments  which  were  confessed,  or 
44  by  the  executions  which  were  issued  thereon." 

On  the  voluntary  dissolution  of  a  corporation,  its 
debtors  are  to  account  to  the  receiver.  This  is  to 
be  done,  after  the  first  publication  of  the  notice  of 
their  appointment :  lb.  72  [§  82,  4th  ed.]  By  way 
of  further  reference  to  the  acts  and  powers  of  the 
receivers,  it  will  be  as  well  to  give  an  extract  from 
the  statute  (lb.  §§  72,  73,  74,  75  [§§  82,  83,  84, 
85,  4th  edition]  ) :  "  And  all  the  provisions  of 
ulaw,  in  respect  to  trustees  of  insolvent  debtors, 
44  the  collection  and  preservation  of  the  property 
44  of  such  debtors,  the  concealment  and  discovery 
44  thereof  and  the  means  of  enforcing  such  discov- 
44ery  shall  be  applicable  to  the  receivers  so  ap- 
pointed and  to  the  property  of  such  corpora- 
tion. Such  receivers  shall  have  the  same  power 
44  to  settle  any  controversy  that  shall  arise  between 
44  them  and  any  debtors  or  creditors  of  such  corpo- 
44  ration  by  a  reference,  as  is  given  by  law  to  trus- 
44  tees  of  insolvent  debtors ;  and  the  same  proceed- 
44  ings  for  that  purpose  shall  be  had,  and  with  the 
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^like  effect ;  and  application  for  the  appointment  of 
44  referees  may  be  made  to  any  officer  authorized  to 
u  appoint  such  referees  on  the  application  of  trustees 
u  of  insolvent  debtors,  who  shall  proceed  therein  jn 
"  the  same  manner,  and  the  referees  shall  proceed 
"in  like  manner  and  file  their  report  with  the  like 
"  effect  in  all  respects.  The  receivers  shall  be  sub- 
ject to  all  the  duties  and  obligations  by  law  im- 
"  posed  on  trustees  of  insolvent  debtors,  so  far  as 
u  they  may  be  applicable,  except  where  other  pro- 
tt  visions  shall  be  herein  made.  They  shall  call  a 
"general  meeting  of  the  creditors  of  such  corpora- 
"tion,  within  four  months  from  the  time  of  their 
u  appointment,  when  all  accounts  and  demands  for 
u  and  against  such  corporation,  and  all  its  open  and 
"subsisting  contracts,  shall  be  ascertained  and  ad- 
justed as  far  as  may  be,  and  the  amount  of  moneys 
u  in  the  hands  of  the  receivers  declared.  If  there 
u  shall  be  any  open  and  subsisting  engagements  or 
u  contracts  of  such  corporation,  which  Are  in  the 
u  nature  of  insurances  or  contingent  engagements  of 
tf  any  kind,  the  receivers  may,  with  the  consent  of 
"the  party  holding  such  engagement,  cancel  and 
"discharge  the  same,  by  refunding  to  such  party 
u  the  premium  or  consideration  paid  thereon  by  such 
*  corporation,  or  so  much  thereof  as  shall  be  in  the 
tt  same  proportion  to  the  time  which  shall  remain  of 
tt  any  risk  assumed  by  such  engagement  as  the  whole 
a premium  bore  to  the  whole  term  of  such  risk; 
tt  and  upon  such  amount  being  paid  by  such  receiv- 
tt  ere  to  the  person  holding  or  being  the  legal  owner 
"  of  such  engagement,  it  shall  be  deemed  canceled 
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"  and  discharged,  as  against  such  receivers."  They 
are  authorized  to  retain  a  sufficient  amount  to  meet 
the  payments  made  to  cancel  and  discharge  any  open 
or  subsisting  engagements :  lb.  §  77  [§  87,  4th  ed.]. 

But  the  receiver  is  not  authorized  to  reinsure  for 
risks  already  assumed  by  the  company  and  to  pay 
the  new  premium  out  of  its  assets :  In  the  matter  of 
the  Oroton  Insurance  Co.,  3  Barb.  Ch.  R.  642. 

The  receivers  can  protect  themselves  against  the 
probable  effect  of  any  suit  which  may  be  pending 
against  them  or  the  corporation  for  which  they  are 
trustees :  by  retaining  the  proportion  which  would 
belong  to  such  demand  if  established,  and  the  neces- 
sary costs  and  proceedings  in  their  hands,  to  be 
applied  according  to  the  event  of  such  suit  or  to  be 
distributed  in  a  second  or  other  dividend:  lb.  §  78 
[§  68,  4th  edit]  And  should  any  suit,  pending  at  the 
time  of  a  second  dividend,  be  terminated,  the  re- 
ceivers are  to  apply  the  moneys  retained  in  their 
hands  for  that  purpose  to.  the  payment  of  the  amount 
recovered  and  their  necessary  charges  and  expenses ; 
and  if  nothing  shall  have  been  recovered,  they  are 
to  distribute  such  moneys,  after  deducting  their  ex- 
penses and  costs,  among  the  creditors  and  stockhold- 
ers of  the  corporation  in  the  same  manner  as  is 
directed  in  respect  to  a  second  dividend :  lb.  §  84 
[§  96,  4th  edit.] 

The  statute  has  directed  the  order  in  which  the 
receivers  shall  pay  the  debts  of  the  corporation, 
amongst  those  creditors  who  may  have  exhibited 
and  proved  their  claims,  namely :  1,  All  debts  enti- 
tled to  a  preference  under  the  laws  of  the  United 
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States ;  2.  Judgments  actually  obtained  against  such 
corporation,  to  the  extent  of  the  value  of  the  real 
estate  on  which  they  shall  respectively  be  liens ;  and 
8.  All  other  creditors  of  such  corporation,  in  pro- 
portion to  their  respective  demands,  without  giving 
any  preference  to  debts  due  on  specialties :  §  79 
[§  89,  4th  edit.]     And  as  to  a  second  and  final  divi- 
dend, the  statute  runs  thus :     "  If  the  whole  of  the 
a  estate  of  such  corporation  be  not  distributed  on 
u  the  first  dividend,  the  receivers  shall,  within  one 
44  year  thereafter  and  within  sixteen  months  after 
44  their  appointment  make  a  second  dividend  of  all 
44  the  moneys  in  their  hands,  among  the  creditors 
44  entitled  thereto ;  of  which,  and  that  the  same  will 
tf  be  a  final  dividend,  three  weeks'  notice  shall  be 
u  inserted  once  in  each  week,  in  the  state  paper,  and 
44  in  a  newspaper  printed  in  the  county  where  the 
a  principal  place  of  business  of  such  corporation  was 
"situated.    Suck  second  dividend  shall  be  made  in 
"all  respects  in  the  same  manner  as  herein  prescribed 
44  in  relation  to  the  first  dividend,  and  no  other  shall 
44  be  made  thereafter  among  the  creditors  of  such 
"corporation,  except  to  the  creditors  having  suits 
"  against  it  or  against  the  receiver  pending  at  the 
4fctime  of  such  second  dividend,  and  except  of  the 
44  moneys  which  may  be  retained  to  pay  such  credit- 
u  ore,  as  herein  provided  "  (before  referred  to) ;  "  but 
44  every  creditor,  who  shall  have  neglected'  to  exhibit 
44  his  demand  before  the  first  dividend  %nd  who  shall 
44  deliver  his  account  to  the  receivers  before  such  sec- 
44  ond  dividend,  shall  receive  the  sum  he  would  have 
44  been  entitled  to  on  the  first  dividend,  before  any 
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44  distribution  be  made  to  the  other  creditors.  After 
44  such  second  dividend  shall  have  been  made,  the 
"  receivers  shall  not  be  answerable  to  any  creditor 
"  of  such  corporation  or  to  any  persons  having  claims 
44  against  such  corporation,  by  virtue  of  any  open  or 
«  subsisting  engagement,  unless  the  demands  of  such 
44  creditor  shall  have  been  exhibited  aoid  the  engage* 
44  ments  upon  which  such  claims  are  founded  shall 
44  have  been  presented  to  the  said  receivers,  in  detail 
44  and  in  writing,  before  or  at  the  time  specified  by 
44  them  in  their  notice  of  a  second  dividend.  If  after 
44  the  second  dividend  is  made,  there  shall  remain 
44  any  surplus  in  the  hands  of  the  receivers,  they  shall 
44  distribute  the  same  among  the  stockholders  of  such 
44  corporation,  in  proportion  to  the  respective  amounts 
44  paid  in  by  them,  severally,  on  their  shares  of 
44  stock :"  §§  80,  81,  82,  88  [§§  90,  91,  92,  98,  4th 
edit]  The  receivers  will  be  entitled  (over  their  dis- 
bursements) to  such  commissions  as  the  court  may 
allow,  not  exceeding  the  sum  allowed  by  law  to 
executors  or  administrators :  lb.  §  76. 

These  commissions  (to  executors)  are,  over  and 
above  their  expenses :  for  receiving  and  paying  out 
all  sums  of  money  not  exceeding  one  thousand  dol- 
lars, at  the  rate  of  five  dollars  per  cent. ;  for  receiving 
and  paying  any  sums  exceeding  one  thousand  dol- 
lars and  not  amounting  to  five  thousand  dollars,  at 
the  rate  of  two  dollars  and  fifty  cents  per  cent. ;  and, 
for  all  sums  above  five  thousand  dollars,  at  the  rate 
of  one  dollar  per  cent  Besides  this,  they  are,  in  all 
cases,  to  have  such  allowance  for  actual  and  neces- 
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sary  expenses  as  shall  appear  just  and  reasonable : 
2  R  S.  93,  §  58. 

And  the  receivers  are  to  be  subject  to  the  control 
of  the  court,  and  may  be  compelled  to  account  at  any- 
time ;  and  can  be  removed  by  it ;  while  any  vacancy, 
created  by  such  removal  or  by  death  or  otherwise, 
may  be  supplied  by  the  court :  lb.  472,  §  85  [§  97, 
4th  edit.] 

As  to  the  accounting  by  the  receivers :  They  are, 
within  three  months  after  the  time  prescribed  for 
making  a  second  dividend,  to  render  a  full  and  accu- 
rate account  of  all  their  proceedings  to  the  court,  on 
oath.  This  account  is  to  be  referred  to  a  master 
or  referee,  who  is  to  examine  and  report  thereon. 
But  previous  to  rendering  such  account,  the  receivers 
must  insert  a  notice  of  their  intention  to  present  the 
same,  once  in  each  week,  for  three  weeks,  in  the 
State  paper  and  in  a  newspaper  of  the  county  in 
which  notices  of  dividends  are  required  to  be  in- 
serted, specifying  the  time  and  place  at  which  such 
account  will  be  rendered.  The  master  or  referee  is  to 
hear  and  examine  the  proofs,  vouchers  and  documents 
offered  for  and  against  the  account ;  and  is,  then,  to 
report  fully  to  the  court.  When  the  report  comes 
before  the  court,  such  court  is  to  hear  the  allegations 
of  all  concerned  ;  and  allow  or  disallow  the  account ; 
and  decree  the  same  to  be  final  and  conclusive  upon 
all  the  creditors,  stockholders  and  persons  having 
claims  against  the  corporation,  as  well  as  upon  any 
open  or  subsisting  engagement.  The  receivers  must 
also  account,  from  time  to  time,  in  the  same  manner 
and  with  the  like  effect  for  all  moneys  which  may 

12 
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come  to  their  hands  after  the  rendering  of  such  ac- 
count, as  well  as  for  all  moneys  which  may  have 
been  retained  by  them :  lb.  §  86,  87,  88,  89  [98, 99, 
100, 101,  4th  edit] 

The  receivers  are  to  pay  all  unclaimed  dividends 
into  court :  lb.  89. 

Appeals  can  be  had  from  the  orders  and  decrees 
of  the  court,  at  any  time  within  six  months  after 
any  of  them  are  made :  lb.  §  90  [§  102, 4th  ed/j. 


Practice  on  the  voluntary  dissolution  of  a  corporar 

Hon. 

Form  of  Petition  for  dissolution. 

Supreme  Gowrt. 

To  the  Justices  of  the  Supreme  (hurt. 

The  petition  of  the  subscribers, 
composing  a  majority  of  the 
directors  of  the  AT.  I.  Company  y 
of  New  York,  for  and  on  be- 
half the  said  Compcwvy, 

Respectfully  showeth : 

Thai  the  said  N.  I.  Company  of  New 
York  is  an  incorporated  insurance  company  in  the 
city  of  New  York,  within  the  true  intent  arid  mean- 
ing of  that  part  of  the  Revised  Statutes  entitled,  "  Of 
the  vohmtary  dissolution  of  corporations"  2  H.  S. 
p.  466 ;  cmd  was  duly  incorporated  by  an  act  of  the 
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legislature  of  the  State  of  New  York,  passed  the 


18 — .    By  which  last  mentioned  act  it  is 


enacted  that  the  stock  and  affairs  of  tte  said  corpora- 
tion shall  be  managed  by directors,  of  whom 

your  petitioners  are  part  and  constitute  the  mayor- 
ity  thereof ;  That  shortly  after  the  passage  of  the 
said  act  of  incorporation,  that  is  to  say,  on  or  about 

the day  of y  the  said  company 

went  into  operation  in  the  city  of  New  York  by 
[underwriting  marine  risks,  <&c],  as  by  the  said  act 
it  was  authorized  and  empowered  to  do;  and  contin- 
ued the  said  business  until  about  the day  of 

.     That  heavy  losses  were  sustained  by, the 

said  company,  so  that  the  greater  part  of  the  stock, 
property  and  effects  were  lost  That  when  a  change 
was  made  in  the  direction  of  the  said  company,  to 

wit,  on  or  about  the  day  of ,  a/nd 

wJiereby  yawr  petitioners  constipated  a  majority  of 
the  present  directors,  they  found  the  affairs  of  the 
said  company  in  a  very  embarrassed  condition  ;  and 
having  diligently  and  faithfully  investigated  the  na- 
ture, situation  and  security  of  the  property,  affairs 
and  concerns  of  the  said  company,  they  found  the 
funds  and  capital  of  the  company  so  much  reduced 
and  wasted  by  losses,  under  former  directors,  that  the 
said  company  would  be  unable  any  longer  to  carry 
on  the  business  for  which  they  were  incorporated. 
That  your  petitioners,  thereupon,  together  with  their 
associates,  at  present  directors  of  the  said  company, 
commenced  a  settlement  of  the  affairs  of  the  said  com- 
pany in  such  manner  as  they  believed  to  be  for  the 
best  interest  of  the  stockholders  and  creditors.    That 


L. 
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they  liquidated  and  discharged  the  debts  due  by  the 
said  company  as  far  as  possible;  and  settled  out- 
standing claims  so  far  as  they  could;  and  after  hav- 
ing diligently,  fully  and  fairly  settled  the  affairs  and 
concerns  of  the  said  company,  they  find  and  so  they 
a/oer  the  fact  to  be  that,  by  reason  of  the  losses  afore- 
said, thefumds,  stock,  property  and  effects  of  the  said 
company  are  almost  exhausted  and  spent  and  are  so 
far  reduced  as  to  be  wholly  inadequate  to  carry  on 
the  business  of  the  said  company,  under  the  said  act 
of  incorporation.  Your  petitioners  have  accordingly 
come  to  the  conclusion  that  it  is  inexpedient  any 
longer  to  continue  the  business  of  the  said  company  ; 
and  that  the  interests  of  the  stockholders  would  be  best 
promoted  by  a  dissolution.  And,  to  that  end,  your 
petitioners,  pursuant  to  that  part  of  the  Revised  Stat- 
utes of  the  State  of  New  York,  entitled,  u  Of  the  vol- 
untary dissolution  of  corporations"  (and  hereinbe- 
fore referred  to),  have  annexed  to  this  their  petition  a 
full,  just  and  true  inventory  of  aU  the  estate,  both  real 
and  personal,  in  law  and  equity  of  the  said  company 
and  of  all  the  boohs,  vouchers  and  securities  relating 
thereto.  Also  a  full,  just  and  true  account  of  the  cap- 
ital stock  of  the  said  company,  specifying  the  names 
of  the  stockholders  and  their  residence,  where  Jcnoum^ 
the  number  of  shares  belonging  to  each,  the  amount 
paidin  upon  such  shares  respectively  and  the  amount 
still  due  thereon.  Also,  a  statement  of  all  incum- 
brances on  the  property  of  the  said  company  by  judg- 
ment, mortgage,  pledge  or  otherwise.  Also,  a  full 
and  true  account  of  all  the  creditors  of  the  said  com- 
pony  and  of  all  engagements  entered  into  by  the  com- 
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pony  which  have  not  been  fully  satisfied  or  cameled. 
AU  which  facts,  accounts,  inventories  a/ad  statements 
are  verified  by  the  affidavit  of  yowr  petitioner  to  be 
just  amd  true  so  far  as  they  know  or  have  the  means 
of  knowing,  (a) 

Your  petitioners,  therefore,  pray  thai  the 
said  N.  I.  Company  of  New  Yorh  may, 
by  a  decree  of  this  court,  in  that  behalf  to 
be  pronounced,  be  dissolved,  pursuant  to 
the  provisions  of  the  Statutes  aforesaid. 
And,  &c. 

Jurat. 
(Tjtle.) 

G.  H^  &c.  dkc.,  the  petitioners  named  in  the  preced- 
ing petition,  being  severally  duly  sworn,  do  respect- 
ively depose  and  say,  thai  they  have  read  the  above 
petition  and  know  the  contents  thereof  ;  and  the  same 
is  true  so  far  as  they  respectively  hnow  or  home  the 
means  of  hnowing.  Also,  that  the  accounts,  iwvenr 
lories  and  statements  hereunto  anneooed,  and  marhed 
as  schedules  A.  B.  O.  D.,  are  just,  full  and  true,  so 
far  as  they  respectively  hnow  or  have  the  means  of 
knowing. 

Schedules. 

Schedule  A. — A  full,  just  amd  true  inventory  of 
all  the  estate,  both  real  and  personal,  in  law  and 
equity,  of  the  N.I.  Oompany  of  New  Yorh  ;  and  of 
aO,  the  books,  vouchers  and  securities  relating  thereto, 
namely: 


(a)  2R.S.  467,  §  60. 
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Real  estate^  <&c.  <&c.  &c. 

Personal  property,  <£c.  <&c.  <&c. 

Books,  vouchers  and  securities.  One  Ledger,  dkc. 
&c.  &c. 

Schedule  B. — A  full,  just  and  true  accownt  of  the 
capital  stock  of  the  N.  I.  Company  of  New  York, 

specifying  the  names  of  the  stockholders,  on  the 

day  of ,  18 — ,  their  residences,  where  known, 

the  number  of  shares  belonging  to  each,  the  amownt 
paid  m  upon  such  shares  respectively  and  the  amount 
stiU  due  thereon,  <&c.  &c,  &c. 

Schedule  C — A  statement  of  aU  incumbrances 
on  the  property  of  the  said  the  N.  L  Oompa/ny  by 
judgment,  mortgage,  pledge  or  otherwise,  <&c.  <&c. 
&c. 

Schedule  D. — A  full  and  true  account  of  all  the 
creditors  of  the  said  the  N.  L  Company  and  of  all 
engagements  entered  into  by  the  said  company,  which 
have  not  been  fully  satisfied  or  canceled,  with  the 
place  of  residence  of  each  creditor  and  of  every  person 
to  whom  such  engagements  were  made  where  the  same 
is  known  and  the  circumstance  of  their  being  v/nr 
known  where  the  fact  is  so;  the  sum  owing  to  each 
creditor;  the  naiwre  of  each  debt  or  demand;  amd 
the  true  cause  or  consideration  of  such  indebtedness 
in  each  case. 

On  presenting  this  petition  the  following  order 
will  be  allowed  :(a) 

(a)  2  R.  S.  468,  §  61.  In  moving  for  the  order  the  counsel  will  get 
the  court  to  fix  the  day  on  which  interested  persons  are  to  show  cause. 
The  statute  directs  that  it  shall  not  be  less  than  three  months  from  its 
date :  lb.  And  also  designate  the  newspaper  in  which  the  order  is  to 
be  inserted :  lb  §  62. 
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At  a  Court,  dkc. 
Present,  &c. 
(Title.) 

A  majority  of  the  directors  of  the  N.  L  Company 
qf  NewYork,being  an  incorporated  company,  having 
presented  their  petition  in  the  above  matter  to,  &c., 
pursuant  to  the  provisions  of  that  part  of  theJRevised 
Statutes  of  the  State  of  New  York,  entitled,  "  Of  the 
voluntary  dissolution  of  corporations" which  petition 
sets  forth  the  reasons  thai  induce  the  sand  applicants 
to  desire  a  dissolution  of  the  said  corporation;  and 
prays  that  the  said  N.  L  Company  may,  by  a  decree 
of  ike  court,  be  dissolved;  to  which  sand  petition  is 
annexed  a  full,  just  and  true  inventory  [here  take  in 
the  heading  of  each  schedule],  which  said  petition, 
accounts,  inventories  and  statements  are  verified  by 
the  said  directors,  by  affidavit  armexed  to  the  said 
petition,  to  be  just  and  true,  so  far  as  they  respectively 
know  or  have  the  means  of  knowing.  Whereupon, 
and  on  reading  and  filing  the  said  petition,  accounts, 
inventories  and  affidavit;  and  on  motion  of  Mr. 
F.  O.,  of  counsel  for  the  petitioners :  it  is  ordered, 
thai  aU  persons  interested  m  the  said  N.  I.  Company 
show  cause,  if  any  they  have,  before  S.  C,  JSsquire, 
residing  in  the  city  of  New  York,  who  is  hereby  ap- 
pointed referee  for  that  purpose,  at  his  office,  No. 

street,  in  the  city  of  New  York,  on  the 

day  of neoet,  why  such  corporation  should  not 

be  dissolved. 

On  the  reference,  the  referee  hears  allegations 
and  proofe  of  the  parties ;  and  takes  testimony  in 
relation  thereto.    He  is  entitled  to  the  use  of  the 
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original  petition  and  schedules;  and  can  require 
the  same,  by  an  order  on  the  clerk  or  officer  with 
whom  they  may  have  been  deposited ;  but  he  will 
have  to  return  the  same  with  his  report :  2  R  S.  468, 
§  68,  64. 

The  referee  reports  to  the  court  with  all  conve- 
nient speed,  with  a  statement  of  the  property,  effects, 
debts,  credits  and  engagements  of  the  corporation 
and  of  all  other  matters  and  things  pertaining  to  its 
affairs:  lb. 

If,  on  the  coming  in  of  the  report,  the  court  should 
decree  a  dissolution,  the  attorney  will  be  prepared 
with  proof  of  advertising ;  and  draw  such  decree, 
embracing  the  appointment  of  one  or  more  re- 
ceivers. 

The  following  will  be  the  form  of  a  decree  or 
judgment  :(a) 

At  a  court,  <$ce. 

Present,  <fbc. 
(Title.) 

This  matter  coming  on  to  be  heard,  pursuant  to  the 
petition  of  a  majority  of  the  directors  of  the  above 

company,  which  wees  presented  to  this  court  on  the 

day  of last,  praying  that  the  said  company, 

which  is  an  incorporated  insurance  company  in  the 
city  of  New  York,  might  be  dissolved  pursucmt  to  the 
provisions  of  the  Revised  Statutes  in  thai  case  made 


(a)  The  statute  is  silent  as  to  when  the  decree  may  be  obtained ;  but 
it  might  be  safest  to  move  for  it  only  in  term  time,  (during  the  sitting  of 
a  Justice  at  Special  Term.) 
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and  provided.  And  on  reading  and  filing  sundry 
affidavits,  proving,  to  the  satisfaction  of  the  court,  the 
due  publication  of  a  notice  in  the  State  paper  called 
the  Evening  Journal,  printed  in  the  city  of  Albany, 

and  in  the ,  one  of  the  public  newspapers  pub- 

lished  and  printed  in  ihe  city  of  New  York  for  the 
space  of  time  and  in  the  manner  directed  by  the  af  or* 
said  Revised  Statutes.  And  on  reading  the  report 
ofS.C,  Esquire,  referee,  residing  in  the  city  of  New 

York,  bearing  date  the day  of ,  made  m 

pursuance  of  an  order  of  this  court  in  the  above  mat- 
ter, bearing  date  ihe day  of last,  whereby 

aU  persons  interested  in  the  N.  I.  Company  of  New 

York  were  required  to  show  cause  before  ihe  said 

referee  on  the day  of ,  why  the  said  The 

N.  I.  Company  of  New  York  should  not  be  dissolved: 
by  which  said  report  it  appears  that  (<fcc,  here  set 
forth  the  finding  of  the  referee).  Now,  on  hearing 
Mr.  J.  K.  of  counsel  for  the  petitioners  (and  Mr. 
,  of  counsel  in  opposition)  It  is  ordered,  ad- 
judged and  decreed,  and  this  court,  by  virtue  of  the 
power  and  authority  vested  in  this  court  by  the  stat- 
utes aforesaid,  doth  order,  adjudge  and  decree  that 
the  said  N.  I.  Company  be  and  ihe  same  is  hereby 
dissolved,  pursuant  to  the  provisions  of  the  said  stat- 
utes; and  that  a  just  distribution  be  made  of  the 
estate,  funds  and  effects  of  the  said  The  N  L  Com- 
pany of  New  York  among  the  stockholders,  in  propor- 
tion to  their  rights  therein,,  after  the  payment  of  aU 
its  debts  and  the  eatiinguishment  of  aU  its  covenants, 
contracts  and  engagements.  And  it  is  further  or- 
dered, adjudged  and  decreed,  that  it  be  referred  to 
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•,  Esquire,  as  referee,  to  examine  and  ascertain       « 


who  are  or  is  a  suitable  person  or  persons,  being 
directors,  trustees  or  other  officers  or  stockholders  of 
the  said  company,  to  be  appointed  the  receivers  or  re- 
ceiver of  ike  estate,  funds  and  effects  of  the  said 
company,  for  the  purposes  of  and  pursuant  to  the 
said  statutes  in  such  case  made  amd  provided;  a/nd 
oj 'how  many  persons  ike  said  receivers  should  consist. 
And  it  is  further  ordered,  that  he  report  the  names  of 
the  sureties  who  may  be  proposed  for  ike  said  persons 
respectively  ;  amd  as  to  the  fitness  and  sufficiency  of 
the  said  proposed  sureties  to  give  bond,  with  the  per- 
son or  persons  who  may  be  appointed  receivers  as 
aforesaid  in  such  sum  as  the  referee  shall  approve  ; 
amd  thai  he  report  thereon  with  all  convenient  speed. 

The  latter  part  is  so  drawn  as  to  require  another 
report ;  before  the  foil  appointment  of  the  receivers. 
This  would  not  seem  to  be  really  necessary ;  and  it 
is  believed  that  the  power  might  be  left  folly  to  the 
referee,  so  that  he  could,  under  the  above  decree, 
approve  and  receive  the  receiver's  bond  and  file  it 
with  his  report — and  so  that  the  appointment  would 
be  perfect  (as  in  ordinary  cases)  from  the  time  such 
report  and  bond  were  filed.  However,  this  has  not 
been  the  course  generally  pursued ;  and  we  have, 
therefore,  taken,  not  our  own  view  exactly,  but 
adopted  the  practice  of  other  solicitors  and  attor- 
neys. 

Pursuant  to  this  practice  and  on  the  coming  in  of 
the  report  (as  to  the  persons  proposed  and  the  suffi- 
ciency of  their  sureties,  and  which  report  will  be  in 
the  ordinary  form)  an  order  is  entered  confirming  it 
and  appointing  the  receivers ;  as  thus : 
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At,  <&C. 

Present,  <&e. 
(Title.) 

On  reading  the  report  of  3.  C,  Esquire,  referee, 
residing  in  the  city  of  New  York,  bearing  date  the 

day  of ,  made  pursuant  to  cm  order  of 

this  court  in  the  above  matter,  bearing  date  the 


day  of ,  whereby  it  was,  among  other  things, 

referred  to  the  said  S.  O.  as  such  referee,  to  examine 
and  ascertain,  &c. ;  by  which  report  it  appears  that 
the  said  referee  had  been  attended  by  counsel,  touching 
the  matters  so  referred  in  and  by  the  said  order;  and 
that  A.  B.,  of,  &c.,  C.  D.,  of,  &c,  &  F.,  of  the  same 
city,  &c,  <&c,  were  proposed  before  him  as  suitable 
persons  to  be  appointed  receivers  for  the  purposes 

aforesaid  and and as  their  sureties. 

Thai  he,  the  said  referee,  had  considered  of  the  said 
proposal,  amd  was  of  opinion  thai  the  receivers  so  to 

be  appointed  should  consist  of persons;  amd 

finding  by  testimony  taken  before  him,  that  all  of  the 
said  persons  so  proposed  as  such  receivers  were  stock- 
holders of  the  said  company,  and  that  the  first  named 
four  cf  them  were  also  directors  of  thesaid  company; 
[and  that,  at  a  special  meeting  of  the  directors  of  the 

said  company,  consisting  of out  of , 

the  whole  number  of  present  directors  thereof,  a  res- 
olution was  duly  passed  recommending  the  said  per- 
sons to  be  proposed  as  such  receivers;]  and  also 
finding  by  testimony  taken  before  him,  as  weU  as 
from  his  personal  knowledge,  thai  aU  the  said  persahs 
were  residents  of  the  city  of  New  York  and  of  good 
repute  as  to  pecuniary  circumstances,  integrity  and 
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capacity  for  business ;  and  also  reporting  thai  the 
sureties  for  the  said  receivers  should  justify  in  ike 

sum  of  % ,  and  also  finding  thai  the  said 

cmd ,  as  sureties,  could  justify  in  the  said 

«m  of  $ .    Therefore  he  was  of  opinion  that  the 

said  A.  B.,  C.  D.,  &c,  were  suitable  persons  to  be 
appointed  the  receivers  of  the  said  company,  for  the 
purposes  referred  to  in  the  said  order,  and  thai 

the  said and were  proper  persons  to 

be  their  sureties  in  the  premises.  Now,  on  motion  of 
Mr.  J.  JR.,  of  counsel  for  the  petitioners  m  this 
matter:  it  is  ordered,  that  the  said  report  be  fled; 
cmd  thai  the  same  be  and  is  hereby  confirmed.  And 
it  is  further  ordered,  adjudged  cmd  decreed  that  the 
said  A.  B.,  dec.,  be  cmd  they  hereby  are  appointed  the 
receivers  of  the  said  N.  I.  Company  of  New  York, 
for  all  the  purposes  contemplated  or  intended  in  cmd 
by  the  provisions  of  the  said  Revised  Statutes  in  such 
case  made  cmd  provided,  subject  to  the  control  of  this 
court,  until  the  affairs  of  the  said  company  be  finally 
dosed:  upon  their  executing  and  acknowledging,  to- 
gether with cbs  their  suret/ies  and  filing  in 

the  office  of  the  derk  of  this  court  a  bond,  in  such 
form  as  the  said  master  shall  approve,  to  the  people  of 

the  State  of  New-York,  in  the  penal  sum  of  $ f 

conditioned  for  the  faithful  discharge  of  the  duties  of 
their  appointment,  as  such  receivers  of  the  estate, 
funds  and  effects  of  the  said  N.  L  Company  of  New 
York,  and  for  the  due  accounting  for  all  moneys 
which  may  be  received  by  them,  the  said  A.  JBn 
&c.,  as  such  receivers  aforesaid.  The  said  receivers 
shall  be  vested  with  all  the  estate,  real  and  personal,  of 
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stick  company,  from  the  time  of  their  homing  filed 
their  security  by  the  bond  aforesaid;  and  shall  be 
trustees  of  such  estate  for  the  benefit  of  the  creditors 
of  such  company  and  of  its  stockholders.  Such  re- 
ceivers shall  have  att  the  power  and  authority  con- 
ferred by  law  on  such  trustees  to  whom  an  assign- 
ment of  the  estate  of  insolvent  debtors  may  be  made, 
pursuant  to  the  provisions  of  the  fifth  chapter  of  the 
second  part  of  the  Revised  Statutes.  If  there  shall 
be  any  sum  remaining  due  on  amy  share  of  stock  sub* 
scribed  in  such  company,  the  receivers  shall  immediately 
proceed  and  recover  the  same,  wnless  the  person  so  in- 
debted shall  be  wholly  insolvent  /  and  for  that  purpose 
may  commence  and  prosecute  cm  action  at  law  or  in 
equity  for  the  recovery  of  such  sum,  without  the  consent 
of  any  creditors  of  such  company.  The  said  receivers, 
immediately  on  their  appointment,  shall  give  notice 
thereof,  which  shall  contain  the  same  matters  required 
by  law  in  notices  of  trustees  of  insolvent  debtors  ;  and, 
in  addition  thereto,  shall  require  all  persons  holding 
any  open  or  subsisting  contract  of  such  company  topre- 
sent  the  same  in  writing  and  in  detail  to  such  receiv- 
ers at  the  time  and  place  in  such  notice  specified; 
which  shall  be  published  for  three  weeks  in  the  State 
paper  and  in  a  newspaper  printed  in  the  county 
where  the  principal  place  of  conducting  the  business 
cf  such  company  shall  have  been  situated.  And  all 
sales,  assignments  transfers,  mortgages  and  convey- 
ances  of  amy  part  of  the  estate,  real  or  personal,  in- 
cluding things  in  action  of  every  such  compamy  made 
after  the  filing  of  the  petition  for  a  dissolution  thereon 
(i.en  after  the day  of last),  in  payment 
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of  or  as  a  security  for  any  existing  or  prior  debt,  or 
for  amy  other  consideration  and  aU  judgments  oonr 
f eased  by  such  company  after  that  time  are  hereby 
decreed  and  declared  to  be  absolutely  void  as  against 
the  said  receivers  and  as  against  the  creditors  of  such 
company.  And  after  the  first  publication  of  the 
notice  of  the  appointment  of  the  said  receivers,  every 
person  having  possession  of  amy  property  belonging 
to  the  said  company,  and  every  person  indebted  to  it, 
shall  account  and  answer  for  the  amount  of  such  debt 
and  for  the  value  of  such  property  to  the  said  receiv- 
ers ;  and  all  the  provisions  of  law  in  respect  to  true- 
tees  of  insolvent  debtors^  the  collection  and  preserver  . 
tion  of  the  property  of  such  debtors,  the  concealment 
and  discovery  (hereof,  amd  the  means  of  enforcing 
such  discovery,  shall  be  applicable  to  the  receivers  so 
appointed  and  to  the  property  of  such  company. 
And  such  receivers  shall  ha/ve  the  same  power  to 
settle  any  controversy  that  shall  arise  between 
them  and  any  debtors  or  creditors  of  such  com- 
pany, by  a  reference,  as  is  given  by  law  to  trustees  of 
insolvent  debtors  ;  amd  the  same  proceedings  for  that 
purpose  shall  be  had  amd  with  the  like  effect;  and 
application  for  the  appointment  of  referees  may  be 
made  to  any  officer  authorized  to  appoint  such 
referees  on  the  application  of  trustees  of  insolvent 
debtors,  who  shall  proceed  therein  in  the  same  man- 
ner ;  amd  the  referees  shall  proceed  in  like  manner 
and  file  their  report  with  the  Wee  effect  in  all  respects. 
The  said  receivers  shall  besubject  to  all  the  duties  and 
obligations  by  law  imposed  on  trustees  of  insolvent  debt- 
ors, so  far  as  they  may  be  applicable,  except  whereother 
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jrovisionsshatt  be  therein  mcule.  They  shall  call  a  gen- 
eral meeting  of  the  creditors  of  such  company  within 
four  months  from  the  time  of  their  appointment,  when 
all  accounts  amd  demandsfor  amd  against  such  com- 
pany and  all  its  open  and  subsisting  contracts,  shall 
be  ascertain  and  adjust 

amount  of  moneys  in  the  hands  of  the  receivers 
declared.  If  there  shall  be  any  open  amd  subsisting 
engagements  or  contracts  of  such  company,  which  a/re 
in  the  nature  of  insurances  or  contingent  engagements 
of  any  hind,  the  receivers  may,  with  the  consent  of 
the  party  holding  such  engagement,  caned  and  dis- 
charge the  same,  by  refunding  to  such  party  the 
premium  or  consideration  paid  thereon  by  such  cor- 
poration or  so  much  thereof  as  shall  be  in  the  same 
proportion  to  the  time  which  shall  remain  of  any  risk 
assumed  by  such  engagement,  as  the  whole  premium 
bore  to  the  whole  term  of  such  risk  ;  and  upon  such 
amount  being  paid  by  such  receivers  to  the  person 
holding  or  being  the  legal  owner  of  such  engagement, 
it  shall  be  deemed  canceled  and  discharged  as  against 
such  receivers.  Such  receivers  shall,  in  addition  to 
their  actual  disbursements,  be  entitled  to  such  commis- 
sions as  the  court  shall  allow,  not  exceeding  the  sum 
allowed  by  law  to  executors  or  administrators.  The 
receivers  shall  retain  out  of  the  moneys  in  their  hands, 
a  sufficient  amount  to  pay  the  sums  which  they  are 
hereinbefore  authorized  to  pay,  for  the  purpose  of 
canceling  amd  discharging  amy  open  or  subsisting 
engagements.  If  any  suit  be  pending  against  the 
said  company  or  against  the  receivers,for  amy  demand, 
the  receivers  may  retain  the  proportion  which  would 
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belong  to  such  demand  if  established  cmd  (he  necessary 
costs  cmd  proceedings,  in  their  hands,  to  be  applied 
according  to  the  event  of  such  suit  or  to  be  distributed 
in  a  second  or  other  dividend.  The  receivers  shaU 
distribute  the  residue  of  the  moneys  m  tkeir  hands  at 
the  times,  in  the  order  of  payment  cmd  with  the  for- 
malities set  forth  in  the  statutes;  cmd  shaU  account 
and  be  subject  to  account  as  is  therein  directed.  And 
the  said  receivers  shaU  be  subject  to  the  control  of  this 
court,  and  may  be  compelled  to  account  at  any  time; 
and  they  may  be  removed  by  the  court;  and  any 
vacancy  created  by  such  removal,by  death  or  otherwise, 
may  be  supplied  by  the  court. 

The  bond  of  the  receivers  will  be  approved  by 
the  referee ;  and  should  be  acknowledged  before  a 
commissioner  of  deeds :  Rule  172  in  Chancery. 

Form  of  the  bond  to  be  entered  into  by  the  receivers 

and  the  mreties : 

Know   all   men,  <&c.  (taking 

the  usual  form  of  penalty  of  a 

money  bond  and  making 'the 

receivers    and    their    sureties 

bound  to  the  people  of  the 

State  of  New  York  in  the  sum 

reported    by  the    referee    or 

fixed  by  the  court,) 

WHEREAS  at  a  Special  Term  of  the  Supreme 

Court,  Tteld  for  the  Stale  of  New  York  at  the  City 

JffaU  of  the  city  of  New  York,  before,  <&c^  it  was  then 
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and  there  and  by  an  order  bearing  date  the 


day  cf 18 — ,  in  the  mqtter  of  the  Nil.  Com- 
pany of  New  York,  among  other  things  ordered,  dec. 
[here  recite  order  for  the  appointment  of  the  re- 
ceivers.] Now  the  condition  of  this  obligation  is 
such,  that  if  the  above  bownden  A.  £.,  &c,  [receivers] 
ehatt  faithfully  discharge  the  duties  of  their  appoint- 
ment, as  such  receivers  of  the  estate,  funds  and  effects 
cf.the  said  N.  I.  Cbmpany  ;  and  fully  account,  pass 
accounts  and  fie  inventories  of  and  for  all  moneys 
received  by  them  pursuant  to  the  statutes  in  such  cases 
mode  and  provided  and  as  the  rules  and  practice  of 
the  court  or  the  court  itself  {a)  {wader  the  Statute) 
may  direct,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force. 

Sealed  and  delivered   ) 
in  the  presence  of  j 

On  the  appointment  of  a  receiver  of  all  the  prop- 
erty and  effects  of  a  corporation,  for  the  purpose  of 
closing  np  its  affairs,  it  is  proper  to  restrain  ite  direc- 
tors and  officers  from  collecting  debts  and  demand's 
due  to  the  corporation,  and  from  paying  out,  assign- 
ing or  delivering  any  of  its  property,  money  or  effects 
to  any  other  person,  or  from  encumbering  such 
property :  Morgan  v.  The  N.  Y.  and  Albany  JR.  JR. 
Con  10  Paige's  C.  R  290. 

The  dissolution  of  a  corporation  will  not  work  an 
abatement  of  any  suit  then  pending  in  their  favor ; 


(a)  They  may  be  compelled  by  the  court  to  account  tit  any  time :  2 
B.  S.  473,  %  86,  and  must  do  so  within  a  certain  period  alter  the  second 
dividend:  lb.  §  86. 

13 
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and  the  same  is  to  be  continued  in  the  name  of  the 
corporation  or  in  th$  names  of  the  receivers,  who 
may  be  substituted  as  plaintiffe  under  the  direction 
of  the  court  in  which  the  suit  may  be  pending ;  and 
the  receivers  can  bring  new  actions  in  their  own 
names  or  in  the  name  of  the  corporation  where  it  has 
not  been  dissolved :  2  R  8.  472,  §§  92,  93. 

Immediately  after  the  receivers  are  appointed, 
they  must  give  public  notice  of  it  The  notice  will 
embrace  a  requisition  to  all  persons,  who  hold  any 
open  or  subsisting  contract  of  the  corporation,  to 
present  the  same  in  writing  and  in  detail  to  the 
receivers,  at  a  time  and  place  to  be  specified.  The 
notice  will  have  to  be  published  for  three  weeks  in 
the  state  paper  and  in  a  newspaper  printed  in  the 
county  where  the  principal  place  of  conducting  the 
business  of  the  corporation  is  situated :  2B.S.  469, 
§  70  [§  80,  4th  edit.] 
The  following  form  of  notice  will  answer : 
Notice  is  hereby  given,  that  ike  subscribers  have 
been  appointed,  by  the  Supreme  Court,  receivers  of  the 
estate,  fvmds  a/nd  effects  of  the  N.  L  Company  of 
New  York,  pursuant  to  the  provisions  of  the  Revised 
Statutes  of  the  State  of  New  York,  entitled  "Of  the 
"  voluntary  dissolution  of  corporations.^  All  persons 
indebted  to  the  said  company  cure  to  render  an  account 
of  all  debts  a/nd  sums  of  money  owing  by  them  ami  to 

pay  the  same  to  the  said  receivers  by  the day 

of next  [no  particular  time  is  mentioned  in 

the  statute ;]  all  persons  having  in  thevr  possession 
any  property  or  effects  of  the  said  company  are  to 
deliver  the  same  to  the  said  receivers  by  the  same  day; 
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att  the  creditors  of  such  company  are  to  deliver  their 
respective  accounts  and  demands  to  the  said  receivers 

or  one  of  them  by  the day  of [not  less 

than  forty  days  from  the  first  publication  of  the 
notice ;]  and  all  persons  holding  amy  open  or  sub- 
sisting contract  of  the  said  N.  L  Company,  are  to 
present  the  same  in  writing  and  in  detail  to  such 

receivers  at  the on  the day  of 

[no  particular  place  or  time  is  mentioned  in  the 
statute.]    Dated,  New  York, 18 — . 

\  Receivers  of  the  estate,  funds 

>■     and  effects  of  the  N.  L 

J      Company  of  New  York. 

The  receivers  are  to  call  a  general  meeting  of 
creditors  within  four  months  from  the  time  of  their 
appointment,  when  all  accounts  are  to  be  adjusted : 
2RS.  470,  §  74 [§  84, 4th edit] 
The  following  may  be  the  form  of  the  notice  : 
Notice  is  hereby  given,  that  the  subscribers,  ap- 
pointed by  the  Supreme  Court,  receivers  of  the 
estate,  funds  and  effects  of  the  N  I.  Company  of 
New  York,  do  her  dry  call  a  general  meeting  of  the 

creditors  of  the  said  company  at  the , 

on  the day  of next  [the  statute  is 

silent  as  to  time]  when  all  accounts  and  demands  for 
and  against  such  corporation  and  all  its  open  and 
subsisting  contracts  will  be  ascertained  and  adjusted 
as  far  as  may  be  ;  and  the  amount  of  moneys  in  the 
hands  of  the  receivers  declared.    Dated,  New  York, 


Receivers  of  the  N.  I. 
Company. 
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I£  at  this  meeting,  any  questions .  arise  which  re- 
quire the  direction  and  decision  of  the  court  before 
a  distribution  of  the  fund  is  made,  they  may  be  sub- 
mitted in  a  summary  manner,  or  on  the  petition  of 
the  party  making  a  claim  to  preference  or  other 
claim  against  the  fund  and  that,  too,  on  such  notice 
as  the  court  may  think  proper  to  direct,  if  the  serv- 
ice of  a  personal  notice  is  impracticable  or  would  be 
inconvenient  or  expensive.  But,  as  the  order  of  the 
court,  on  such  an  application,  would  be  decisive  of 
the  rights  of  the  parties,  unless  appealed  from,  the 
court  would  not  proceed  on  a  mere  ex  parte  hearing, 
without  directing  some  notice  to  be  given,  either  in 
the  public  papers  or  otherwise,  so  that  the  several 
creditors,  interested  in  the  fund,  and  whose  rights 
might  be  affected  by  the  decisiQn,  could  have  an 
opportunity  to  be  heard :  In  the  matter  of  the  receiv- 
ers of  the  Glebe  Inxwrcmee  (fompemy,  6  Paige's  C.  R. 
104. 

The  statute  has  no  reference  as  to  what  formali- 
ties shall  be  used  in  regard  to  a  first  dividend  ;  and 
it  only  gives  the  order  in  which  debts  shall  be  paid ; 
but  it  is  believed  to  be  safest  to  get  the  sanction  of 
the  court,  through  a  petition  and  order,  for  each 
dividend. 

When,  therefore,  the  general  meeting  of  the  cred- 
itors has  taken  place,  and  accounts  and  contracts 
have  been  ascertained  and  adjusted,  as  far  as  can  be, 
and  the  moneys  in  hand  declared,  it  will  be  right  to 
present  a  petition  in  about  the  following  form : 
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Supreme  Court. 

To  the  Justices  of  the  Supreme  Cou/rt. 

(Title.) 

The  petition  of  A.  B.,  <&a,  re* 
ceivers  of  the  estate,  funds 
and  effects  of  the  Nil.  Com* 
party  of  New  York, 

Respectfully  showeth : 

That \  by  a  decretal  order,  made  in  the 

above  matter  on  the day  of ,  18 — , 

before,  <&c.,  it  woe  ordered,  adjudged  and  decreed  that 
the  said  N.  I.  Company  of  New  York  be  and  the 
tame  was  thereby  dissolved,  pursuant  to  the  provir 
sums  of  thai  part  of  the  Revised  Statutes,  entitled, 
u  Of  the  voluntary-  dissolution  of  corporations;"  that 
by  another  order  made  in  the  above  entitled  matter  on 

the day  of ,  founded  on  the  report  of  S. 

Cn  Esquire,  referee,  residing  in  the  city  of  New  York, 
to  whom  the  above  matter  had  been  duly  referred,  this 
court  was  pleased  to  order,  adjudge  and  decree  that 
your  petitioners  be  and  they  thereby  were  appointed 
the  receivers  of  the  estate,  funds,  and  effects  cf  the 
said  The  N.  I.  Company  of  New  York,  for  all  the 
purposes  contemplated  or  intended,  subject  to  the  con- 
trol of  this  court.  That  your  petitioners  severally 
forthwith  accepted  and  took  on  themselves  the  burthen 
ef  the  execution  of  the  trusts  of  their  receivership ; 
end,  accordingly,  possessed  themselves  of  all  the  es- 
tate, funds  and  effects  of  the  said  company,  as  far 
forth  as  the  same  have  come  to  the  observation,  knowl- 
edge or  information  of  your  petitioners.     That  the 
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said  decree  or  decretal  order  of  the day  of 

last j  decreeing  a  dissolution  of  the  said  company \  has 
not,  to  the  knowledge,  inforrnalion  or  belief  of  your 
petitioners,  been  appealed  front  /  and  six  months  since 
the  said  dale  thereof  having  now .  elapsed,  the  said 
compcmy  has,  as  they  are  advised  by  counsel  and  be- 
lieve, ceased  to  be  a  body  corporate.  Thai,  pursuant 
to  the  statute  in  that  case  made  and  provided,  your 
petitioners,  as  such  receivers  of  the  said  The  N  I. 
Company  of  New  York,  did  duly  advertise  and  call 
a  general  meeting  of  the  creditors  of  the  said  com- 
pany, as  wiU  appear  by  the  copy  notice  of  meeting 
and  affidavit  of  the  publication  thereof  hereto  cmnexed, 
marked  schedule  No.  1 ;  at  which  meeting  all  accounts 
and  demands  far  and  against  the  said  company  and 
aU  its  open  and  subsisting  contracts  were  ascertained 
and  adjusted  as  far  as  might  be  ;  and  the  amount  of 
moneys  in  the  hands  of  your  petitioners,  cm  such  re- 
ceivers, was  declared;  [Here  set  forth  the  settling  or 
canceling  of  any  subsisting  contracts  or  other  special 
matter  arising  at  the  meeting  or  otherwise.]  That 
your  petitioners  have  herewnto  annexed  a  fuU  and 
fair  statement,  marked  schedule  No.  %  of  all  the  ac- 
counts and  demands  for  and  against  the  said  com- 
pany and  aU  its  open  and  subsisting  contracts  as  well 
asthe  ammnt  of  moneys  in  the  hands  of  yvurpetir 

Uoners  ;  and  which  amount,  being  the  sum  of  $ , 

your  petitioners  declare  is  (he  exact  amount  of  moneys 
in  their  hands  as  such  receivers.  That  there  are  suits 
rum  pending  [here  set  forth  all  suite  pending  against 
the  company  and  its  receivers] ;  that  no  dividend  has 
ever  been  declared  ;  that  your  petitioners,  in  schedule 
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No.  3.  hereto  annexed,  have  set  down  the  said  sum  of 

$ \  being  the  said  exact  sum  of  moneys  in  their 

hands,  and  then,  in  the  said  last  mentioned  schedule, 
deducted,  to  meet  subsisting  contracts,  the  svm  of 

% ,  also  deducted,  to  meet  probable  disbursements 

and  commissions,  the  sum  of  $ ,  and  also  de- 
ducted, to  meet  the  proportion  which  would  belong  to 
the  demands  for  which  actions  are  brought  if  estab- 
lished, and  the  necessary  costs  and  proceedings  to'  be 
applied  according  to  the  events  of  the  actions  or  to  be 
distributed  in,  a  second  or  other  dividend,  the  sum  of 

% ,  leaving  a  residue  or  balance  of  % ;  that 

ihe  last  mentioned  residue  or  balance  of  $ >  or  so 

much  thereof  as  may  be  necessary,  should  be  paid  to 
meet  the  debts  of  the  said  The  IT.  I.  Company  accord- 
ingto  the  statute  in  such  case  made  and  provided: 
Your  petitioners,  therefore,  pray  that  this 
court  will  be  pleased  to  grant  an  order, 
in  the  above  entitled  matter,  author- 
wing  and  empowering  them  to  distrib- 
ute the  said  residue  of  $ ,  or  so 

much  thereof  as  may  be  necessary, 
among  all  those  who  shall  have  exhib- 
ited their  claims  as  creditors  and  whose 
debts  shall  have  been  ascertained,  as 
follows  :(a)  1.  AU  debts  entitled  to  a 
preference  under  the  laws  of  the  United 
States  ;  2.  Judgments  actually  obtained 
against  such  company  to  the  extent  of 
the  value  of  the  real  estate  on  which 

(a)  S  R.  S.  470,  471,  §  70. 
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they  ehatt  respectively  be  lima;  and 
3.  All  other  creditors  of  such  company 
in  proportion  to  their  respective  de- 
mands, without  giving  amy  preference 
to  debts  due  on  specialties — or  for  such 
other  or  further  order  as  the  courtmay 
see  fit  to  grant.    And,  <&c. 

(Jurat ;  and  Schedules  1,  2,  and  3.) 

On  motion  of  this  petition,  the  court  would  direct 
the  receivers  to  advertise  the  dividend  and  require 
creditors  to  come  in  within  a  limited  period  (ninety 
days  might  be  a  fair  time  in  which  they  should  be 
required  to  show  their  demands),  (a) 

Form  of  order  on  the  last  petition : 

At  a  court,  <&c. 
Present,  dec. 

(Title.) 

On  reading  and  filing  the  petition  of  A.  B.,  &c., 
receivers  of  the  estate,  funds  and  effects  of  the  Ni  I. 
Company  of  New  York,  a  company  heretofore  incor- 
porated, but  now  dissolved  under  that  part  of  the 
provisions  of  the  Revised  Statutes,  entitled?  "  Of 
"the  voluntary  dissolution  of  corporations;"  and 
'  which  petition  was  duly  verified  and  had  certain 
schedules  thereto  annexed,  showing,  among  other 
things,  the  accotmts  and  demands  for  a/nd  against 

(a)  The  statute  does  not,  in  terms,  require  any  advertising  of  the 
first  payment 
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the  said  company  and  aU  open  and  subsisting  con- 
tracts,  and  the  amount  of  moneys  in  the  hands 
of  the  said  receivers,  with  a  statement  showing 
how  much  of  the  latter,  by  way  of  residue,  the  said 
receivers  propose  to  make  subject,  if  necessary,  to  a 
first  dividend  inpayment  of  the  debts  of  the  said  com* 
pany  ;  and  on  motion  of  Mr.  J.  JR.,  of  coimsd  for 
the  said  petitioners :  it  is  ordered,  adjudged  and  de- 
creed, and  this  court,  by  virtue  of  the  provisions  of 
the  statutes  in  that  case  made  and  provided,  doth 
order,  adjudge  arid  decree  thai  the  said  petitioners, 
as  such  receivers,  as  aforesaid,  be  and  they  hereby 
are  authorized  to  declare  and  make  a  dividend  and 

payment  out  of  the  said  $ : — ,,  to  and  among 

and  in  satisfaction  of,  1st.  AU  debts  entitle^  to  a 
preference  under  the  lows  of  the  United  States  ;  2d. 
Judgments  actually  obtained  against  the  sand  the 
N.L  Company  of  New  York  to  the  extent  of  the 
value  of  the  real  estate  on  which  they  shall  respect- 
ively be  Hens ;  and,  Zd.  AU  other  creditors  of  such 
company,  in  proportion  to  their  respective  demands, 
without  giving  any  preference  to  debts  due  on  special- 
ties.  They,  the  said  receivers,  first  giving  at  least 
[ninety]  days9  previous  notice  thereof,  by  publishing, 
in  the  State  paper  and  also  in  two  of  the  public  news- 
papers printed  in  the  city  of  New  Yorh,  the  one  an 
evening  and  the  other  a  morning  paper,  an  advertise- 
ment of  the  said  dividend  and  payment.  The  said 
advertisement  to  be  published  in  the  said  newspapers 
for  the  space  of  at  least  [seven]  weeks,  once,  at  least, 
in  each  week* 


i 
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Advertisement 

NoUce  is  hereby  given,  pursuant  to  the  directions 

of  the  Supreme  Court,  by  em  order  made  the 

day  of 18 — f  that  a  dividend  or  distributive 

payment  of  the  debts  of  the  N  I.  Company  of  New 

York,  is  ready  to  be  made  among  aU  those  creditors 
of  the  said  company  who  have  exhibited  their  claims 
as  creditors,  and  whose  debts  home  been  ascertained, 
as  follows :  1st  AU  debts  entitled  to  a  preference 
under  the  lems  of  the  United  States :  2d.  Judgments 
actually  obtained  against  the  said  company,  to  the 
extent  of  the  value  of  the  real  estate  on  which  they 
shaU  respectively  be  Urns;  and  3d.  AU  other  cred- 
itors of  such  company,  in  proportion  to  their  respect- 
ive demands,  without  giving  any  preference  to  debts 

due  on  specialties.     Office  for  payment,  No. 

street,  New  York  /  hours  of  payment,  between  —  and 
—  ddock  m  the  forenoon  of  each  day.    Dated,  New 

York ,  18—. 

Receivers  of  the  N.  I.  Com- 
pony. 


} 


Where  there  are  bad  or  desperate  debts  and 
unavailable  property,  the  receivers  (under  the  power 
given  to  trustees  of  insolvent  debtors :  2  R.  S.  42, 
§  7)  can  sell  them  by  public  auction,  after  giving  at 
least  fourteen  days'  public  notice  of  the  time  and 
place  of  sale,  and  also  publishing  the  same  for  two 
.reeks  in  a  newapaper  printed  in  the  county  where 
the  sale  is  to  be  made  (if  there  be  one). 
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Notice  of  sale  of  remaining  properties  by  auction. 

In  the  matter  of  \ 

the,  dsc.         j       Notice  is  her  Ay  given,  that  by 

virtue  of  an  order  of  the  Supreme  (hurt  the  sub- 
scribers, receivers  of  the  estate,  funds  and  effects  of 
theN  I.  Gompemy  of  New  York,  will  sell,  at  public 
auction,  at  the  Merchants?  Exchange  in  the  city  of 

New  York,  on  the day  of next,  at  twelve 

(fdock  est  noon,  all  the  remaining  debts,  securities, 
claims  and  chases  in  action  belonging  to  them  as  the 

receivers  of  the  late company,  consisting  of  the 

following,  tliat  is  to  say : 


and  that  the  purchasers  or  assignees  thereof  will  be 
authorized  to  sue  for  and  collect  the  same  in  the  name 
of  the  subscribers,  as  such  receivers,  on  their  receiving 
a  sufficient  indemnity  against  all  costs  and  expenses 
to  which  they  may  be  subjected  in  consequence  of 

any  such  suits.    Dated  this day  of 

183— . 


} 


Receivers  of  the  N.  I. 
Company. 


With  regard  to  a  second  and  final  dividend 
amongst  the  creditors,  this  must  take  place  within 
one  year  after  the  first  and  within  sixteen  months 
after  the  appointment  of  the  receivers :  2  R  S,  471, 
§80. 
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Petition  for  a  second  and  final  dividend  amongst 

the  creditors. 

Supreme  (hurt. 

To  the  Justices  of  the  Supreme  (hurt. 

(Title.) 

The  petition  of  A.  B.,  (&a,  re- 
ceivers of  the  estate,  fwnds  emd 
effects  of  the  N.  L  Compewy 
of  New  York. 

That,  by  virtue  of  a  petition  heretofore 
presented  in  this  matter  and  by  an  order  granted 

thereon  emd  bearing  date  the day  of 18 — 

yowr  petitioners  were  ordered  to  make  a  first  dividend 

and  payment,  out  of  the  sum  of  $ — ■ amongst  aU 

such  of  the  creditors  of  the  said  N.  L  company  of 
New  York  who  should  ham  exhibited  their  claims  as 
creditors,  and  whose  debts  should  have  been  ascer- 
tained, as  follows  /  1.  AU  debts  entitled  to  a  pref- 
erence tmder  the  laws  of  the  United  States  /  2.  Judg- 
ments actually  obtained  against  such  company  to  the 
extent  of  the  value  of  the  real  estate  on  which  they 
should  respectively  be  liens ;  and,  8.  AU  other  cred- 
itors of  such  compa/wy  in  proportion  to  their  respective 
demands  without  giving  any  preference  to  debts  due 
on  specialties  ;  that  your  petitioners,  prior  to  making 
such  dividend  and  payment,  did  conform  to  another 
part  of  the  said  order,  by  advertising  a  notice  of  such 
dividend  emd  payment,  in,  <&e.;  thai  yowr  petitioners 
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have  fulfilled  the  spirit  of  the  said  order  by  duly 
making  such  dividend  and  payment  amongst  such 
creditors  aforesaid;  and  your  petitioners  have,  in 
schedule  A.  hereto  annexed,  set  forth  a  full  and  just 
statement  showing  how  much  of  the  said  sum  of 
% was  applied  in  the  said  dividend  and  pay- 
ment; that  since  the  former  petition  and  order  for 
the  said  first  dividend  amd  payment,  your  petitioners, 
as  such  receivers,  have  received  and  have  now  onhand 
(exclusive  of  what  may  have  been  heretofore  retained 
to  meet  suits,  outstanding^  open  or  subsisting  engage- 
ments and  com/missions  amd  disbursements^)  the  sum 

of  $ ,  as  wUl  appear  by  reference  to  schedule 

B.  hereto  mnexed-~and  which  contains  a  statement 
showing  the  sources  from  whence  the  same  arose  and 
the  times  when  received;  that  one  year  has  not  gone 
by  since  the  first  dividend  and  payment  were  made, 
nor  wiU  sixteen  months  home  elapsed  from  the  time  of 
your  petitioner^  appointment  as  receivers  herein  until 

the day  of next;  that  yowr  petitioners, 

in  their  best  judgment,  consider  it  would  be  proper 
to  make  and  declare  a  second  dividend  amongst  the 
creditors  of  the  said  Nl  I.  Gampamy  of  New  York. 

Yowr  petitioners,  therefore,  pray  that 
this  court  will  be  pleased  to  grant  an 
order,  in  the  above  entitled  matter, 
authorizing  and  empowering  them  to 

distribute  the  said  sum  of  $ or 

so  much  thereof  as  may  be  necessary, 
among  the  creditors  of  the  said  the  N.  I. 
Company  in  aU  respects  in  the  same 
manner  as  hereinbefore  prescribed  in 
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Petition  for  a  second  and  final  dividend  amongst 

the  creditors. 

Supreme  Court 

To  the  Justices  cf  the  Supreme  Gowrt. 

(Title.) 

The  petition  of  A.  -5.,  <&c.,  re- 
ceivers of  the  estate,  funds  and 
effects  of  the  N.  I.  Company 
of  New  York. 

That,  by  virtue  of  a  petition  heretofore 
presented  in  this  matter  and  by  an  order  granted 

thereon  and  bearing  date  the day  of 18 — 

your  petitioners  were  ordered  to  make  a  first  dividend 

and  payment,  out  of  the  sum  of  $ — ■ amongst  all 

such  of  the  creditors  of  the  said  N.  I.  company  of 
New  York  who  should  have  exhibited  their  claims  as 
creditors,  and  whose  debts  should  have  been  ascer- 
tained, as  follows ;  1.  All  debts  entitled  to  a  pref- 
erence wider  the  laws  of  the  United  States  ;  2.  Judg- 
ments actually  obtained  against  such  company  to  the 
extent  of  the  value  of  the  real  estate  on  which  they 
should  respectively  be  liens ;  and,  8.  All  other  cred- 
itors of  such  company  in  proportion  to  thevr  respective 
demands  without  giving  amy  preference  to  debts  due 
on  specialties  ;  that  your  petitioners,  prior  to  making 
such  dividend  and  payment,  did  conform  to  another 
part  of  the  said  order,  by  advertising  a  notice  of  such 
dividend  and  payment,  in,  &c. ;  that  your  petitioners 
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have  fulfilled  the  spirit  of  the  said  order  by  duly 
making  such  dividend  and  payment  amongst  such 
creditors  aforesaid;  and  your  petitioners  have,  m 
schedule  A.  hereto  annexed,  set  forth  a  full  amd  just 
statement  showing  how  much  of  the  said  sum  of 
% was  applied  in  the  said  dividend  amd  pay- 
ment; that  since  the  former  petition  amd  order  for 
the  said  first  dividend  and  payment,  yowr  petitioners, 
as  such  receivers,  have  received  amd home  now  onhamd 
{exclusive  of  what  may  have  been  heretofore  retained 
to  meet  suits,  outstanding,  open  or  subsisting  engage- 
ments  and  commissions  amd  disbursements^)  the  sum 

of  | ,  as  wiU  appear  by  reference  to  schedule 

B.  hereto  annexed— arid  which  contains  a  statement 
showing  the  sources  from  whence  the  same  arose  amd 
the  times  when  received;  that  one  year  has  not  gone 
bysince  the  first  dividend  amd  payment  were  made, 
nor  wiU  sixteen  motUhshme  elated  from  the  time  of 
your  petitioner*?  appointment  as  receivers  herein  umM 

the day  of next;  that  yowr petitioners, 

in  their  best  Judgment,  consider  it  would  be  proper 
to  make  amd  declare  a  second  dividend  amongst  the 
creditors  of  the  said  N.  L  Company  of  New  York. 

Yowr  petitioners,  therefore,  pray  that 
this  court  wiU  be  pleased  to  grant  cm 
order,  in  the  above  entitled  matter, 
authorizing  amd  empowering  them  to 

distribute  the  said  sum  of  $ or 

so  much  thereof  as  may  be  necessary, 
among  the  creditors  of  the  said  the  NIL 
Company  in  aU  respects  in  the  same 
manner  as  hereinbefore  prescribed  in 
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relation  to  the  prat  dividend  by  the 

order  of  the day  of ,  and 

so  that  no  other  dividend,  save  the  one 
now  prayed  for,  be  made  hereafter 
among  the  creditors  of  the  said  com- 
pany, except  to  the  creditor*  having 
suits  against  it  or  against  your  peti- 
tioners as  receivers  pending  at  the  time 
of  the  second  dividend  and  except  of  the 
moneys  which  may  have  been  retained 
by  your  petitioners  (andhnoum  to  your 
honor  through  the  former  petition)  yet 
so  that  the  order  now  prayed  for  shall 
embrace  a  direction  that  every  creditor, 
who  shall  have  neglected  to  exhibit  his 
demand  before  the  first  dividend  and 
who  shall  deliver  his  account  to  your 
petitioners  before  the  proposed  second 
dividend,  shall  receive  the  sum  he 
would  have  been  entitled  to  on  the  first 
dividend,  before  any  distribution  be 
made  to  the  other  creditors — and  so 
that  notice  be  inserted  of  such  second 
and  final  dividend  once  in  each  week 
for  three  weeks  in  the  state  paper  and 
m  a  newspaper  printed  in  the  county 
where  the  principal  place  of  business 
of  the  said  ike  N.  L  Company  of  New 
York  was  situated  or  for  such  other  or 
further  order  as  the  court  may  see  fit 
to  grant.    And,  <&& 
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O&deb  to  be  entered  on  the  last  petition : 

At  a  Court,  &c. 

Present,  &c. 

(Title.) 

On  reading  emd  fling  the  petition  of  A.  B.,  &c., 
receivers  of  the  estate,  funds  emd  effects  of  the  N.  I. 
Company  of  New  York,  a  company  heretofore  incor- 
porated but  now  dissolved  wnder  the  provisions  of 
thai  part  of  the  Revised  Statutes,  entitled,  "  Of  the 
voluntary  dissolution  of  corporations,"  and  which 
petition  was  dufoj  verified  and  had  certain  schedules 
thereto  annexed,  showing,  among  other  things,  the  pay- 
ment of  a  first  dividend  to  the  creditors  of  the  said 
oompany,  pursuant  to  the  sand  statutes,  arid  also  the 

amount  of  $ in  hand,  to  he  used  on  a  second  and 

last  dividend  to  creditors  ;  and  on  motion  of  Mr.  J. 
Bn  of  counsel  for  the  petitioners,  it  is  ordered,  ad- 
judged and  decreed,  and  this  court,  by  virtue  of  the 
provisions  of  the  statutes  in  thai  case  made  and  pro- 
vided, doth  order,  adjudge  and  decree  that  the  said 
petitioners,  as  such  receivers  as  aforesaid,  be  and  they 
hereby  are  cmthorized  emd  empowered  to  declare  and 

make  a  second  dividend  out  of  the  said  $ to  and 

amongst  and  in  satisfaction  of  1st.  All  debts  entitled 
to  a  preference  u/nder  the  laws  of  the  United  States  ; 
2d  Judgments  actually  obtained  against  the  said  the 
N.  L  Company  of  New  York  to  the  extent  of  the  value 
of  the  real  estate  on  which  they  shall  respectively  be 
liens;  and  3d.  All  other  creditors  of  such  company, 
in  proportion  to  their  respective  demands,  without  giv> 
ing  any  preference  to  debts  due  on  specialties.    And 
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it  is  hereby  also  ordered,  adjudged  a/ad  decreed  (hat 
no  other  dividend  them  the  second  dividend  now  de- 
creed shall  hereafter  be  made  in  the  matter  of  this 
application  among  the  creditors  of  the  said  company , 
except  to  the  creditors  having  suits  against  it  or 
against  the  said  receivers  pending  at  the  time  of  such 
second  dividend  and  except  of  the  moneys  which  may 
be  retained  to  pay  such  creditors  as  has  before  been, 
provided.  And  it  is  likewise  ordered,  adjudged  and 
decreed,  thai  every  creditor  of  the  said  company  who 
shall  home  neglected  to  exhibit  his  demand  before  the 
first  dividend  and  who  shall  deliver  his  accownt  to  the 
receivers  before  such  second  dividend,  shall  receive 
the  swn  he  would  home  been  entitled  to  on  the  first 
dividend,  before  amy  distribution  be  made  to  the  other 
creditors.  They,  the  said  receivers,  first  giving  three 
weeks'  notice  of  the  said  second  dividend  and  that  the 
same  will  be  a  final  dividend,  by  inserting  such  no- 
tice once  in  each  week  m  the  Stale  paper  and  i/n  a 
newspaper  printed  in  the  county  where  the  principal 
place  of  business  of  such  company  was  situated 

Advertisement : 

Notice  is  hereby  given,  pwrsua/nt  to  the  directions 

of  the  Supreme  Court,  by  an  order  made  the day 

of ,  18 — ,  thai  a  second  and  final  dividend  or 

distributive  payment  of  the  debts  of  the  N  I.  Company 
of  New  York,  is  ready  to  be  made  and  will  be  made 

on  the day  of need  [three  weeks  after 

advertising],  at  —  o'clock  in  the  forenoon  of  that  day 
at  the  office  of ,  No. street,  in  the 
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city  of  New  York,  among  aU  those  creditors  of  the 
said  company  who  ha/ve  exhibited  their  claims  as 
creditors,  and  whose  debts  home  been  ascertained,  as 
follows :  1.  All  debts  entitled  to  a  preference  under  the 
hws  cf  the  United  States;  2.  Judgments  actually 
obtained  against  the  said  company  to  the  extent  of  the 
value  of  the  real  estate  on  which  they  shall  respectively 
be  liens  ;  and,  &.  AU  other  creditors  of  such  company 
in  proportion  to  their  respective  demands,  without 
giving  amy  preference  to  debts  due  on  specialties :  ex- 
cept creditors  who  shall  have  suits  against  the  said 
company  or  its  receivers  pending  at  the  time  of  such 
second  dividend,  such  creditors  not  being  entitled  to 
share  in  this  dividend.  And  notice  is  also  hereby 
given,  that  every  creditor  who  shall  home  neglected  to 
exhibit  his  demand  before  the  first  dividend  and  who 
shall  deliver  his  account  to  the  receivers  before  such 
second  dividend,  shall  receive  the  sum  he  would  have 
been  entitled  to  on  the  first  dividend  before  any  distri- 
bution be  made  to  the  other  creditors.  And  notice  is 
also  hereby  given,  thai  no  other  dividend  will  be  made 
hereafter  among-  the  creditors  of  the  said  company, 
except  to  the  creditors  homing  suits  against  it  or  against 
the  receivers  pending  at  the  time  of  such  second  divi- 
dend, and  except  of  the  moneys  which  may  be  retained 
to  pay  such  creditors.    Dated  New  York, ,  18 — . 

If  any  suite,  which  are  pending  at  the  time  of  the 
second  dividend,  should  be  terminated,  the  receivers 
are  to  apply  the  money  retained  to  the  satisfaction 
of  the  same,  with  necessary  costs  and  charges ;  and 
should  nothing  have  been  recovered,  the  receivers 

14 
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will  distribute  the  moneys,  less  expenses  and  costs, 
among  the  creditors  and  stockholders  in  the  same 
manner  as  the  second  dividend  is  directed  to  be 
applied. 

After  the  second  dividend,  the  receivers  will  dis- 
tribute any  surplus  among  the  stockholders,  in  pro- 
portion to  the  respective  amounts  paid  in  by  them 
on  their  shares.  This  will  be  done  on  petition  and 
order. 

The  Mowing  will  answer  as  a  precedent  for  a 

PETITION  : 

Supreme  Court. 

To  the  Justices  of  the  Supreme  Court 
(Title.) 

The  petition  of  A.  B.,  <&c.,  re- 
ceivers of  the  estate,  funds 
and  effects  of  theN.L  Com-  f 
pony  of  New  York,  -> 

^Respectfully  showeth : 

That  [here  set  forth  the  facts  of  a  first 
and  second  dividend  having  been  made  amongst  the 
creditors.]  And  your  petitioners  further  show,  thai 
aU  the  debts,  covenants,  contracts  and  engagements  of 
the  said  company  and  all  dams  on  the  said  com- 
pany or  on  your  petitioners,  as  such  receivers  as 
aforesadd,  except  the  current  eapenses  attending  the 
dosing  and  winding  up  of  the  business,  concerns  and 
affairs  of  the  said  company,  have  been  paid,  extin- 
guished and  satisfied,  according  to  their  best  knowl- 
edge, information  and  bdief;  and  that  there  is  now 
n%  sudt,  either  at  law  or  in  equity,  depending  against 
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the  said  company  or  against  yovr  petitioners  as 
such  trustees  as  aforesaid.  And  that,  after  the 
payment  of  the  aforesaid  two  dividends,  and  the 
payment,  extinguishment  and  satisfaction  of  all 
the  debts,  covenants,  contracts  amd  engagements  of 
the  said  company,  an  available  balance  of  the  estate, 
funds  and  effects  of  the  said  company  remains  to  be, 
and,  according  to  the  provisions  of  the  Revised  Stat- 
utes of  the  State  of  New  York,  entitled,  "  Of  the  vol- 
a  umtary  dissolution  of  corporations,"  amounting  to 

the  sum  of  % ,  ought  to  be  divided  and  paid  to 

and  amongst  the  stockholders  of  the  said  corporation 
in  proportion  to  the  respective  amounts  paid  in  by 
them  severally  on  their  shares  of  stock :  and  they 
humbly  beg  leave  to  propose  to  this  honorable  court 
the day  of next  as  a  suitable  and  conve- 
nient time  for  making  the  said  proposed  dividend. 
And  they  further  show  that,  in  addition  to  the  said 

available  balance  of  $ in  their  hands,  there 

are  also  some  outstanding  estate,  property  and  effects 
of  the  said  company  which  may,  at  some  future  day, 
be  realized  either  in  whole  or  part,  but  when  or  to 
what  extent  it  is  impossible  for  your  petitioners,  at 
present,  to  determine.  And  your  petitioners  home,  in 
schedule  A,  hereto  annexed,  set  forth  a  fvR,just  and 
true  statement  of  the  aforesaid  available  balance  of 
:  and  also,  in  sdtedule  B.,  have  set  forth  a  full, 
justand  true  statement  of  all  the  said  still  outstanding 
estate, property  and  effects  of  the  said  company.  And 

yowr  petitioners  hereby  name  to  this  court per  cent 

on  the  par  value  of the  capital  stock  of  the  saidcompany 
as  the  amount  of  the  dividend  which  (hey  propose  now 
to  make  among  the  stockholders  thereof;  and  which, 
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according  their  best  judgment,  information  and  belief 
will  home  eufficient  assets  in  their  hands  to  satisfy 
aU  eapenses,  both  current  and,  contingent,  attending 
the  final  closing  and  winding  up  of  aU  amd  singular 
the  business,  concerns  and  affairs  of  or  relating  to 
the  said  company  or  your  petitioners  in  regard  to 
their  aforesaid  trust : 

Tour  petitioners,  therefore,  pray  that  this 
court  will  be  pleased  to  grant  an  order 
in  the  above  matter,  authorizing  and 
empowering  them  to  declare  amd  make 
a  dividend  out  of  the  available  balance 
of  the  estate,  funds  and  effects  of  the 
said  the  Nil.  Company  of  New  York, 
to  amd  anumg  the  stockholders  of  the 
said  company,  in  proportion  to  the 
respective  amounts  paid  in  by  them 
severally,  on  their  shares  of  stock,  on 

the day  of next,  of  — per 

cent,  on  the  par  value  of  the  said  stock. 
Or  for  such  other  or  further  order  as 
the  court  may  see  fit  to  grant.  And, 
&c.,  &c. 

(Jnrat ;  and,  Schedules.) 
Order  to  be  entered  thereon : 

At  a  court,  <&c. 
Present,  &c. 
In  the  matter  of  the  N  \ 
L  Company,  &c.       ) 

On  reading  and  filing  the 
petition  of  A.  B.,  <&cnreceivers  of  the  N  I.  Cbffipam/ 
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of  New  York,  which  was  heretofore  an  incorporated 
insurance  company  in  the  city  of  New  York,  and 
which  has  been  dissolved;  and  which  petition  is  duly 
verified  by  the  oath  of  the  said  petitioners  amd  has 
annexed  thereto  two  several  statements,  the  one  exhibit- 
ing the  available  balance  of  the  estate,  funds  and 
effects  of  the  said  company  now  in  the  hands  of  the 
said  petitioners,  receivers  as  aforesaid,  proposed  by 
them  to  be  divided  amongst  the  shareholders  of  the 

said  company  amd  amoimting  to  the  sum  of  % , 

and  the  other  exhibiting  the  present  outstanding  estate, 
property  and  effects  of  the  said  company  /  and  pray- 
ing for  an  order  authorizing  and  empowering  the  said 
petitioners,  as  such  receivers  as  aforesaid,  to  declare 
and  make  a  dividend,  out  of  the  said  available  balance 

of  % ,  to  and  among  the  stockholders  of  the  said 

company  on  the day  of next,  of — per 

cent,  on  the  par  value  of  the  said  stock  or  $ a 

share;  and  on  motion  of  Mr.  J.  R.of  counsel  for  the 
said  petitioners,  it  is  ordered,  adjudged  and  decreed, 
and  this  court,  by  virtue  of  the  power  and  authority 
therein  vested,  doth  order,  adjudge  amd  decree  that  the 
said  petitioners,  as  such  receivers  as  aforesaid,  be  and 
they  hereby  are  authorized  and  empowered  to  declare 
and  make  a  dwidend  out  of  the  said  mailable  balance 
of  the  estate,  funds  amd  effects  of  the  said  N  L  Com- 
pany of  New  York,  to  and  among  the  stockholders  of 
the  said  company,  m  proportion  to  the  respective 
amounts  paid  in  by  them,  severally,  on  their  shares 

of  stock,  on  the day  of next  at  the  rate 

of — per  cent,  on  the  par  value  of  the  said  stock  or 
per  share,  they  the  said  receivers  giving,  at 
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least,  [ninety]  days'  previous  notice  thereof  \  by  pub* 
Ushing,  in  the  state  paper  and  also  in  two  of  the 
public  newspapers  printed  in  the  city  of  New  York, 
the  one  an  evening  paper  the  other  a  morning  paper, 
an  advertisement  of  the  said  dividend  hereby  directed, 
designating  therein  the  hours  of  the  day  when  and 
the  place  where  such  dividend  will  be  paid,  the  said 
advertisement  to  be  published  in  the  said  newspapers 

for  the  space  of,  at  least, weeks,  once,  at  least, 

in  each  week. 

Advertisement. 

Notice  is  hereby  given,  pursuant  to  the  directions 
of  the  Supreme  (hurt,  thai  a  dividend  unll  be  paid  to 
(he  stockholders  of  the  N.  I.  Company  of  New  York, 
or  their  legal  representatives,  of — per  cent,  on  the 

par  value  of  the  stock  of  the  said  company  or  $ 

per  share  in  proportion  to  the  amounts  paid  m  by 

them,  on  the day  of next,  at  —  o'clock 

in  the  forenoon  of  that  day  at  the  office  of ,  No. 

street,  in  the  city  of  New  York.     Dated 

New  York, ,  18- 

Heceivers  of  the  N.  L 
Company  of  ,  <&c. 


\ 


The  receivers  mnst  account  within  three  months 
from  the  time  they  make  the  second  dividend 
among  creditors,  by  rendering  a  fall  and  accurate 
account  of  all  their  proceedings  to  the  court  on 
oath :  2  R.  S. 472,  §  86.  But  previous  thereto,  they 
are  to  give  public  notice  thereof,  by  an  advertise- 
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ment  to  be  inserted  once  in  each  week  for  three 
weeks  in  the  state  paper  and  in  a  newspaper  of 
the  county  in  which  notices  of  the  dividends  are 
required  to  be  inserted,  specifying  the  time  and 
place  at  which  the  account  will  be  rendered:  lb. 
§8f. 

Notice  of  presenting  accounts  to  the  court : 

Notice  is  hereby  given,  pursuant  to  that  pari  of  the 
provisions  of  the  Revised  Statutes  of  the  State  of  New 
York,  entitled,  "Of  the  voluntary  dissolution  of  cor- 
"porations,"  to  aU  persons  in  emy  wise  interested  in 
the  NX  Company  of  New  York,  that  the  subscribers, 
the  receivers  of  the  said  company,  will  render  a  fuU 
and  accurate  account  of  aU  their  proceedings  on  oath 
to  the  Supreme  Gowrt  at  Special  Term,  at  the  city  hall 

cf  the  city  of  New  York,  on the  —  day  of 

next,  at  the  opening  of  the  court  on  that  day  or  as 
soon  thereafter  as  counsel  can  be  heard ;  and  amotion 
will  then  and  there  be  made  that  the  said  account  be 
referred  to  a  referee  to  examine  and  report  thereon. 
Dated  New  York, -,  18—. 

The  account  which  is  thus  to  be  rendered  by  the 
receivers  will  contain  a  statement  of  the  property 
received  and  the  application  of  the  same.  It  can  be 
very  well  embraced  in  two  schedules :  one  headed, 
Statement  cf  the  estate,  funds  and  effects  of  the  N  I. 
Company  of  NewYorh,  as  they  existed  and  came  into 
Hie  hands  of  the  receivers  at  the  time  of  their  appoint- 
ment.   And  an  account  of  their  receipts  and  expenr 
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ditures  since  they  entered  on  the  duties  of  their  office. 
This  schedule  can  be  subdivided,  so  that  the  first 
pdrt  shall  run :  Assets  of  the  company  which  passed 
into  the  hcmds  of  the  receivers  ;  and  the  second  por- 
tion, thus :  Their  receipts  heme  been  as  follows.  So 
showing  Total  amount  of  assets.  Then,  Their  dis- 
bursements have  been  as follows.  After  this,  deduct 
assets  from  disbursements  and  so  show,  Balance  in 
the  hcmds  of  the  receivers  ;  and  finish  this  schedule 
by  showing,  This  balance  consists  of 

The  other  schedule  will  be  a  mere  balance  sheet 
or  account  current,  headed ;  Dr.  The  Ni  I.  Company 
of  New  York  m  accotmt  current  with  the  Mecewers, 
Or. ;  and  commencing  it,  on  the  credit  side,  with, 
Balance  in  the  hcmds  of  the  receivers,  (from  the  other 
schedule.) 

The  counsel  who  moves  on  it,  proves  advertising, 
gets  the  account  marked  by  the  clerk  of  the  court, 
as  read  and  takes  it  back,  in  order  to  use  it  before 
the  referee. 

Obdeb  of  reference : 

At  a  Oowrt,  dc. 
Present,  <&c. 
[Title.] 

On  reading  and  fling  affidavits 
showing  the  due  advertising  of  notice  thai  the  receiv- 
ers of  the  estate,  fwnds  and  effects  of  the  If.  I.  Oomr 
pony  of  New  York  would  render  a  full  and  accurate 
accotmt  of  all  their  proceedings  on  oath  to  this  court 
this  day,  so  that  the  same  might  be  duly  referred  to  a 


INSURANCE    COMPANY.        ASSOCIATION.  217 

referee  ;  and  on  reading  and  marking  such  account  / 
and  on  motion  of  Mr.  J.  It.  of  counsel  for  the  said 
receivers :  it  is  ordered  and  adjudged  thai  the  said 
account  he  cmd  the  same  hereby  is  referred  to  Si  0., 
Esquire,  residing  in  the  city  of  New  York,  as  referee, 
to  examine  a/ndreport  thereon  ;  and  the  said  referee  is 
to  hear  and  examine  the  proofs,  vouchers  and  docu- 
ments offered  for  and  against  such  account,  and 
report  thereon  fully  to  the  cowrt. 

The  referee's  report,  which  will  be  annexed  to  the 
account  and  show  "  fujly  V  to  the  court  what  appears 
before  him,  can  end  thus :  And  I  do  further  report, 
thai  the  accounts  of  the  said  receivers  ha/oe  been  prop- 
erty kept,  and  aU  the  estate,  fwnds  and  effects  which 
came  to  their  hands  hfove  been  by  them  faithfully  ap- 
plied according  to  law;  and  I  do,  therefore,  pass  the 
same  as  correct  in  pursuance  of  the  said  order. 

Order  of  confirmation,  on   the  coming  in  of  the 

report: 

At  a  Cowrt,  &c. 
Preset  <&c. 
(Title.) 

On  reading  and  fling  Ohe  report 

of  8.  C,  Esqywre,  referee,  bearing  date  the day 

of ,  to  whom  was  referred  the  accownt  of  all 

the  proceedings  on  oath  of  the  receivers  of  the  estate, 
funds  and  effects  of  the  said  the  N.  I.  Company  of 
New  York  (and  which  account  is  annexed  to  the  said 
report);  and  it  appearing  that  the  said  report  is,  in 
aU  respects,  fuU;  and  it  also  cppewring,  amongst 
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other  things  embraced  by  the  said  report,  that  the  ac- 
count* of  the  said  receivers  heme  been  properly  kept, 
and  all  the  estate,  funds  and  effects  which  came  to  their 
hamds  have  been  by  themfaifofuMy  applied  according 
to  law,  and  that  the  said  referee  had  passed  the  same 
as  correct — also,  thai  the  estate,  funds  and  effects  of 
the  said  compamy,  as  they  existed  and  came  into  the 
hands  of  the  said  receivers  at  the  time  of  their  appoint' 

ment,  amounted  to  $ ,  while  the  disbursements  had 

been  $ ,  leaving  a  balance  still  undivided  in  their 

hands  of  $ .    Now,  on  motion  of  Mr.  J.  JR.,  of 

counsel  for  the  said  receivers;  and  no  one  homing 
appeared  before  the  said  referee  or  now  appearing 
against  such  account  [or,  after  hearing  Mr.  A.  C.  on 
exceptions  taken  thereto,  and  all  allegations  raised 
by  way  of  objection],  it  is  ordered,  adjudged  and 
decreed  and  the  court,  by  virtue  of  the  power  vested  in 
it  by  statute,  doth  order,  adjudge  and  decree  that  the 
said  report  of  the  said  referee  be  confirmed;  and  that 
the  said  account  of  the  said  receivers  be  and  the  same 
hereby  is  allowed  in  all  respects,  and  is  and  shall  be 
from  henceforth  final  and  conclmswe  as  well  upon 
persons  who  have  claims  against  it,  as  upon  any  and 
every  open  and  subsisting  engagement  and  upon  all 
the  stockholders  of  the  said  the  N.  L  Company  of 
New  York. 

The  receivers  will  account,  in  the  same  way,  from 
time  to  time,  for  all  moneys  which  may  afterwards 
come  to  their  hands. 

All  unclaimed  dividends  will  have  to  be  paid  into 
court :  2  R.  8.  472,  §  89.    A  PErrnoN,  for  this  pur- 
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pose,  yill  have  to  be  presented.  It  will  recite, 
shortly,  the  fact  of  the  appointment  of  the  receivers ; 
the  dividends  ordered  { to  be  paid ;  the  amount  of 
unclaimed  dividends  in  hand ;  and  contain  a  sched- 
ule, showing  in  whose  names  the  shares,  to  which  the 
dividends  relate,  stand,  and  the  number  of  such 
shares  and  the  apportionment  of  the  dividends 
among  them.  And  the  prayer  of  the  petition  may 
be  that  such  dividends  be  paid  to  the  chamberlain 
of  the  city  of  New  York,  or  into  the  New  York  life 
Insurance  and  Trust  Company  to  accumulate,  for  the 
stockholders  entitled  to  the  same. 

The  order,  on  such  petition,  after  a  short  recital 

of  it,  will  run : cmd,  on  motion  of  Mr.  J.  H.}  of 

counsel  for  the  said  receivers,  it  is  ordered  that  the 
said  receivers  do  forthwith  deposit  such  cvmmmt  of 
undaimed  dividends  respectively ,  with  the  names  of 
the  persons  entitled  to  the  same,  with  the  New  York 
Life  Insurance  and  Trust  Oompany^  in  the  name  of 
the  clerk  of  this  oowrt,  to  accwrmdate  for  such  stock- 
holders respectively;  and  such  deposit  so  made  shall 
be  a  discharge  to  the  said  receivers  for  so  much  of  the 
send  dividends  so  deposited 

Where  dividends  have  been  thus  deposited  and  a 
party  desires  to  obtain  any  of  them,  he  should  pre- 
sent a  petition  showing  that  they  belong  to  him  on 
shares  standing  in  his  name ;  and  adding  a  list  of  the 
unclaimed  dividends.  The  order  will  be,  that  the 
clerk  withdraw  and  pay  to  the  petitioner,  on  the 
latter  producing  to  the  former  an  affidavit  that  he  is 
the  original  stockholder  entitled  to  the  dividends, 
that  the  shares  still  belong  to  him,  and  that  he  has 


220  CORPORATE  BODY.   BANE. 

not  assigned,  transferred  or  pledged  his  interest 
in  such  stock  or  dividends ;  and,  a  certificate  of  any 
one  of  the  trustees  that  the  person  producing  such 
affidavit  is  the  person  entitled.  This  was  a  course 
directed  on  the  petition  of  Lewis  Lay  and  others,  In 
the  matter  of  the  United  In&tmmce  Company  of  New 
York,  6th  November,  1887-    MS. 

While  the  New  York  Code  expressly  exempts 
from  its  provisions  so  much  of  chapter  8,  part  3,  of 
the  Revised  Statutes  as  relates  to  proceedings  by  and 
against  corporations  and  public  bodies  having  cer- 
tain corporate  powers,  and  by  and  against  officers 
representing  them  and  joint-stock  companies  (§  471), 
it  nevertheless  states  that  the  court  can  appoint  a 
Receiver  in  the  cases  provided  in  the  Code  and  by 
special  statutes  when  a  corporation  has  been  dis- 
solved, or  is  insolvent,  or  in  imminent  domger  of  in- 
eofoency,  or  has  forfeited  its  corporate  rights :  §  244, 
sub.  4. 

And  the  Code  has  express  provisions  which 
authorize  actions  to  be  brought  by  the  attorney- 
general  in  the  name  of  the  people  of  the  State 
whenever  the  legislature  should  so  direct  against 
a  corporation,  to  vacate  or  annul  an  act  of  incor- 
poration or  an  act  renewing  the  existence  of  a 
corporation,  on  the  ground  that  such  act  or  re- 
newal was  procured  on  some  fraudulent  suggestion 
or  concealment  of  a  material  fact :  §  429.  Also, 
authorizing  an  action,  by  the  attorney-general  in  the 
name  of  the  people  of  the  State,  on  leave  granted  by 
the  Supreme  Court  or  a  judge  thereof  for  the  purpose 
of  vacating  the  charter  or  annulling  the  existence 
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of  a  corporation,  other  than  municipal,  whenever  it 
shall  offend  against  the  provisions  of  the  acts  cre- 
ating, altering  or  renewing  it ;  violate  law  so  as  to 
forfeit  its  charter  by  abuse  of  powers;  forfeit  its 
privileges  or  franchises  by  failure  to  exercise  its 
powers ;  whenever  it  shall  have  done  or  omitted  any 
act  which  amounts  to  a  surrender  of  its  corporate 
rights,  privileges  and  franchises ;  or,  shall  have  exer- 
cised a  franchise  or  privilege  not  conferred  by  law : 
§  480.  And  if  it  shall  be  adjudged  that  a  corpo- 
ration has,  by  neglect,  abuse  or  surrender,  forfeited 
its  corporate  rights,  privileges  and  franchises,  judg- 
ment is  to  be  rendered  that  the  corporation  be 
excluded  from  such  corporate  rights,  privileges  and 
franchises,  and  that  the  corporation  be  dissolved: 
§  442.  And  when  such  judgment  has  been  ren- 
dered, the  court  will  have  power  to  restrain  the  cor- 
poration, "to  appoint  a  receiver  of  its  property," 
and  to  take  an  account  and  make  distribution 
thereof  among  its  creditors,  as  are  given  in  article  8, 
title  4,  chapter  8,  of  the  third  part  of  the  R.  S.  (of 
the  voluntary  dissolution  of  corporations,  2  R.  S. 
466.) 

(hrporatiion,  suspending  business  for  a  year. 

Although  a  corporation  may  keep  up  its  annual 
elections  and  maintain  its  forms  of  corporate  organi- 
zation, it  requires  something  more  to  make  out  its 
continuation  in  business.  Thus,  where  the  board  of 
directors  of  The  New  York  Jackson  Marine  Insurance 
Company  resolved  that  the  Company  should  cease 
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to  take  risks  after  a  certain  day,  and  directed  the 
executive  officer  to  cancel  all  policies  and  liquidate 
all  outstanding  liabilities  as  speedily  as  possible,  and 
for  more  than  a  year  after  that  day  no  new  risk 
was  taken,  except  that  two  outstanding  policies  were 
extended,  pursuant  to  their  provisions :  it  was  de- 
creed that,  although  the  annual  elections  had  been 
held,  and  the  form  of  its  corporate  organization 
maintained,  it  had  suspended  its  ordinary  and  lawful 
business  for  more  than  a  year,  and  that  the  court 
had  authority  to  appoint  a  receiver  under  the  pro- 
visions of  the  statute  (1  R  S.  732,  §  9),  Matter  of 
the  Jackson  Inswrcmce  Co.,  4  Sandf.  Gh.  R.  559. 
See  also,  Cbnro  v.  Horace  Gray  and  others,  6  How. 
Pract.  Rep.  166.  There,  the  corporation  ceased  to 
exist,  and  the  president  and  principal  stockholders 
assumed  to  use  the  property  as  their  own.  The 
court,  under  the  circumstances,  said  there  was  no 
other  remedy  for  the  creditors  but  to  file  their  bill 
and  ask  for  a  receiver. 


Charging  director tf,  &c.  and  making  them  personally 

liable. 

Any  creditor  of  a  corporation,  who  seeks  to  charge 
the  directors,  trustees  or  other  superintending  offi- 
cers or  the  stockholders,  on  account  of  any  liability 
created  by  law,  (a)  can  file  an  equity  complaint  for 


(a)  See  the  character  of  these  liabilities,  in  the  statute  relative  to 
moneyed  corporations :  1  R  A  589.  See  also,  Laws  of  1880,  chap.  71 ; 
also  Safety  Fund  Act,  Laws  of  1829,  chap.  94. 
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that  purpose  in  the  court  of  chancery ;  and  the 
court  can  enforce  such  liability ;  2  B.  S.  464,  §  45. 
The  court  can  proceed  thereon  as  in  other  cases ; 
and,  when  necessary,  may  cause  an  account  to  be 
taken  of  the  property  and  debts  due  to  and  from 
such  corporation;  and  appoint  one  or  more  re- 
ceivers, who  will  possess  all  the  powers  conferred 
upon  and  be  subject  to  all  the  obligations  imposed 
on  receivers  in  cases  of  voluntary  dissolution  of 
corporations :  lb.  §  46. 

Corporation  not  paymg  taxes. 

Where  a  moneyed  or  stock  corporation  refuses  or 
neglects  to  pay  the  taxes  imposed  upon  them,  the 
attorney-general  is  to  file  a  complaint  in  the  Supreme 
Court  against  the  company  for  the  discovery  and 
sequestration  of  its  property.  And  the  court,  on  the 
filing  or  on  the  coming  in  of  the  answer,  will  order 
such  part  of  the  property  of  such  company  to  be 
sequestrated  as  he  may  deem  necessary,  for  the  pur- 
pose of  satisfying  the  taxes  in  arrear,  with  the  costs  of 
prosecution ;  and  the  court  can  also,  in  their  discretion, 
enjoin  such  company  and  its  officers  from  any  further 
proceedings  under  their  act  of  incorporation;  and 
likewise,  order  and  direct  such  other  proceedings  as 
it  may  deem  necessary  to  compel  the  payment  of 
such  tax  and  costs :  1  JR.  8.  406,  §§  21,  22. 

This  power  of  sequestration  naturally  carries  with 
it  the  propriety  of  a  receiver's  being  appointed. 
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Inswrcmce  companies  rendered  insolvent  by  the  great 
fire  in  New  York,  (on  the  16th  and  Vlth  December, 
1835.) 

The  great  fire  in  New  York  was  the  cause  of 
many  of  the  insurance  companies  becoming  insol- 
vent ;  and  an  act  was  passed,  for  the  more  convenient 
adjustment  of  their  affairs :  Aot  of  the  \%th  Janua/ryy 
1836,  cha/p.  3.  It  authorized  the  directors  of  any- 
such  insolvent  company  to  appoint  three  of  their 
number  to  be  receivers  of  its  estate  and  effects  and 
to  distribute  the  same  according  to  law :  IK  §  1. 
This  was  to  be  done,  through  a  declaration  to  be 
filed ;  and  when  the  proper  formality  in  regard  to 
it  was  through,  such  three  persons  would  be  vested 
with  the  estate,  real  and  personal,  in  possession  and 
in  action,  of  the  corporation  and  have  all  the  powers 
and  authority  conferred  and  be  subject  to  all  the 
obligations  and  duties  imposed  upon  receivers  under 
any  law  of  the  State ;  and  be  entitled  to  such  com- 
pensation as  the  chancellor  might  deem  reasonable, 
not  exceeding,  in  any  event,  that  allowed  by  law. 
And  the  court  of  chancery  were  to  have  the  same 
control  and  jurisdiction  of  such  receivers  and  the 
same  power  of  removal  for  misconduct  and  of  sup- 
plying vacancies,  as  the  court  possesses  in  relation  to 
receivers ;  and  might  require  them  to  give  security, 
for  the  faithful  accounting  for  all  moneys  and  effects 
which  should  come  to  their  hands :  lb.  2.  It  was 
to  be  the  duty  of  such  receivers,  as  soon  as  they 
could  ascertain  the  amount  of  any  claims  against  the 
corporation,  to  give  certificates  thereof;  and,  in  case 
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it  exceeded  two  thousand  dollars,  they  were,  upon 
request  of  the  claimant,  to  give  certificates  for  ali- 
quot parts,  not  less  than  one  thousand  dollars  each. 
Also,  to  certify  expected  dividends  upon  the  cer- 
tificates (although  the  assets  might  not  have  been 
realized  in  cash);  and  which  certificates  were  be 
negotiable.  The  receivers  were  to  indorse  the 
payments  of  dividends  upon  them:  lb.  3.  They 
were  to  appoint  times  for  meetings  of  claimants,  the 
bringing  in  of  claims,  the  payment  of  dividends  and 
for  any  other  purposes  of  their  appointment,  on  such 
notice  as  the  court  of  chancery  should  direct :  lb.  4. 
All  claims,  not  adjusted,  were  to  be  submitted  to 
reference ;  and  if  actions  or  suits  were  brought  after 
such  reference  was  ordered,  then  the  suing  party 
was  to  recover  no  costs  thereunder:  lb.  5.  The 
court  of  chancery  had  power  to  restrain  all  proceed- 
ings against  the  corporation  on  the  petition  of  the 
receivers :  lb.  6.  The  latter  might  require  claimants 
to  be  examined  under  oath  before  the  first  or  senior 
judge  of  the  county  and  compel  them  to  produce 
their  books :  lb.  7.  They  were  also  authorized  to 
shift  insurances  from  their  corporation,  by  procuring 
a  similar  insurance  elsewhere  and  might  offer  the 
same  to  a  claimant,  on  condition  of  the  cancelment 
thereof:  lb  9.  If  the  directors  did  not  apply  for 
receivers  within  thirty  days  from  the  passage  of  the 
act,  it  was  lawful  for  a  stockholder  or  claimant 
to  do  so.  In  case  receivers  had  been  already  ap- 
pointed under  any  laws  then  in  force,  the  receivers 
under  this  act  were  to  be  substituted  in  their  place  : 
lb.  10. 

15 
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By  an  act  passed  February  27th,  1837,  (chap.  40,) 
the  time,  limited  to  the  receivers  for  making  a  final 
settlement  and  dividend  of  the  assets,  was  extended 
to  one  year;  but  they  were,  from  time  to  time,  to 
declare  and  pay  dividends  out  of  the  assets  as  they 
should  come  to  their  hands,  reserving  such  sum  as 
might  be  necessary  to  meet  claims  outstanding 
against  such  receivers  and  their  necessary  charges 
and  disbursements.  And,  by  the  statute  of  the  20th 
February,  1838,  (chap.  42,)  the  time  was  again 
extended  for  a  year  from  the  twenty-seventh  day 
of  February,  one  thousand  eight  hundred  and  thirty- 
eight. 

Although  the  receivers  under  this  act  (and  the 
amendatory  acts)  were  not  appointed  by  the  court 
of  chancery,  the  legislature  intended  that  they 
should  be  subject  to  the  control  of  that  court,  in  the 
same  manner  as  receivers  of  insolvent  corporations 
appointed  by  the  court  of  chancery  under  the 
provisions  of  the  41st  section  of  the  article  of  the 
Revised  Statutes  relative  to  proceedings  against  cor- 
porations in  equity ;  and  they  possessed  all  the  pow- 
ers of  receivers  thus  appointed :  2  R.  S.  464,  §  42. 
The  remedy  of  the  receivers  or  of  any  creditors, 
who  might  be  dissatisfied  with  such  order,  was  by 
an  appeal:  In  the  matter  of  the  Receivers  of  the  Globe 
Insurance  Compcmy,  6  Paige's  C.  R.  102.  And  in 
this  case  (of  the  Globe  Insurance  Chmpwn/y^)  Chan- 
cellor Walworth  gave  directions  as  to  the  duties  of 
the  receivers  in  the  settlement  of  the  claims  of  cred- 
itors and  in  the  distribution  of  the  fund. 

A  receiver  of  an  insolvent  corporation,  appointed 
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under  the  act  of  the  18th  of  January,  1836,  or  ap- 
pointed by  the  court  of  chancery  under  the  provi- 
sions of  the  Revised  Statutes  relative  to  proceedings 
against  corporations  in  equity,  was  bound  to  oflset  a 
liquidated  debt  due  to  the  corporation  against  an 
unliquidated  debt  due  from  the  corporation  to  the 
same  person  ;  in  the  same  manner  as  trustees  of  insol- 
vent debtors  are  bound  to  oflset  cross-demands  aris- 
ing from  mutual  credits  as  well  as  from  mutual  debts. 
In  such  cases,  the  right  of  set-off  was  confined  to 
liquidated  debts  or  to  such  as  might  have  been  oflset 
in  a  srit  at  law  between  the  original  parties ;  but  it 
also  extends  to  all  mutual  credits,  arising,  ex  con- 
tractu, between  such  original  parties :  HolbrooTc  v. 
The  Receivers  of  the  American  Fi/re  Insurance  Com- 
puny,  6  Paige's  C.  R.  220. 

Corporation  Turning  a  judgment  against  them,  with 

an  execution  unsatisfied, 

A  receiver  (a)  may  be  appointed  to  take  charge  of 
the  property  and  effects  of  a  corporation,  whenever 
a  judgment  at  law  or  a  decree  in  equity  is  obtained 
against  any  corporation,  incorporated  under  the  laws 
of  the  State  of  New  York,  and  an  execution  has  been 
returned  unsatisfied  in  part  or  in  the  whole.  The 
petition  is  to  be  made  by  the  person  obtaining  such 
judgment  or  decree  or  by  his  representatives:  2 
B.  8.  463,  §  36. 


(a)  The  statute  uses  the  word  receiver  only.    The  section  relating  to 
insolvent  banks  speaks  of  "one  or  more  receivers." 


228  CORPORATE  BODY.   BANE. 

In  a  case  of  this  kind,  a  receiver  will  not  be 
appointed  on  an  eooparte  application  and  without 
giving  the  corporation  an  opportunity  to  be  heard. 
But  upon  filing  of  the  petition  or  complaint,  duly 
verified,  showing  the  recovery  of  a  judgment  against 
the  corporation  and  that  the  execution  issued  there- 
on to  the  proper  county  has  been  returned  by  the 
sheriff  unsatisfied,  the  court  will  direct  an  order  to 
show  cause,  at  a  future  day,  why  the  prayer  of  the 
petition  should  not  be  granted  and  that  a  copy  of 
the  petition  and  order  be  served  upon  the  proper 
officers  of  the  corporation  the  usual  time  before  the 
day  appointed  for  showing  cause.  And  the  cor- 
poration will,  in  the  mean  time,  be  restrained,  by 
injunction,  from  selling,  assigning,  transferring  or 
incumbering  the  property  or  effects  of  the  corpora- 
tion :  Devoe  v.  The  Ithaca  and  Owego  Railroad  Cb., 
6  Paige's  C.  R.  521. 

The  provisions  of  the  statute  contemplate  an  equal 
distribution  among  all  the  creditors,  without  refe- 
rence to  the  time  in  which  their  respective  debts 
accrued,  although  the  creditor,  upon  whose  appli- 
cation the  receiver  may  be  appointed,  has  actually 
proceeded  to  judgment  and  execution  against  the 
company :  Zowene  v.  The  American,  Fire  Insurance 
Company,  6  Paige's  0.  R.  482.  No  creditor  is  entitled 
to  any  preference  in  payment  over  another,  unless 
he  has  obtained  a  specific  appropriation  or  an  equi- 
table lien  upon  some  particular  part  of  the  fund :  De 
Peyster  v.  The  American  Fire  Inwrance  Comjxmy, 
6  Paige's  C.  R.  486. 
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Practice  where  a  corporation  has  a  judgment  against 
them,  with  a/In  execution  unsatisfied. 

a 

The  following  will  serve  as  a  precedent  of  a  peti- 
tion to  sequester  the  property  of  a  company,  having 
an  execution  unsatisfied  and  for  the  appointment  of 
a  receiver. 

■ 

Supreme  Court 

To  the  Justices  of  the  Supreme  Court. 

The  petition,  ofJ.W.,  W.  P.  E., 

and  J.  A^  complainants  or 

plaintiffs  m  this  suit  or  action. 
Respectfully  showeth : 

Thai  on  the day  of , 

they  recovered  a  judgment  in  the  8.  C  of  the  city  of 
New  York,  against  the  M.  I.  Company  of  New  York, 

for  the  sum,  of  $ ;  and  on.  the  same  day  the 

said  judgment  was  duly  docketed;  and  a  writ  of 
execution  was  thereupon  and  on  the  same  day  duly 
issued  upon  the  said  judgment,  directed  and  deli/oered 
to  the  sheriff  of  the  city  and  county  of  New  York, 

returnable  on  the day  of now  last  past. 

That  the  said  writ  was,  on  or  about  the  return  day 
thereof,  returned  by  the  said  sheriff  into  the  office  of 
ike  derk  of  the  said  S.  Court  of  the  city  of  New  York, 
with  his  return  indorsed  thereon  "  no  goods,  chattels, 
"lands  or  tenements."  And  that  the  action  at  law,  on 
which  the  said  judgment  was  founded,  was  brought  to 
recover  the  amount  of  a  policy  of  insurance  under- 
written by  the  defendants  and  bearing  date  the 

day  of .   [If  the  company  should  have  attempted 
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to  move  for  a  new  trial  or  to  set  aside  the  judgment 
for  any  cause,  here  put  the  matter  forth ;  and  show 
the  application  failed  and  that  the  judgment  and  ex- 
ecution remain  unsatisfied  and  unaffected.]  That  the 
whole  of  the  said  sum  of  money  last  mentioned,  to- 
gether with  all  the  interest  accrued  thereon,  is  jusiby 
and  truly  doe  to  them,  over  and  above  all  just* credits 
thereon  by  way  of  set-off  or  otherwise.  That  the  said 
The  M.  I.  Company  of  New  York  is  cm  incorporated 
company ;  and  were  duly  mcorporated  by  an  act  of 
the  Legislature  of  the  State  of  New  York,  entitled, 
"An  act  to  incorporate  the  M.  I.  Cbmpcmy  of  New 

"  York" passed  the day  of in  the  year 

;  that  the  said  wmpa/wy  were  mcorporated  for 

the  purpose  of  insuring  marine  risks,  inland  navi- 
gation and  transportation.  That  the  said  act  further 
provided,  in  substcmce,  that  the  corporation  thereby 
created  should  7wvefull  power  a/nd  authority  to  make 
insurance  upon  vessels,  goods,  wares  and  merchandise, 
freight,  bottomry,  respondentia,  interest,  inland  navi- 
gation and  transportation  and  all  other  marine  risks 
and  also  to  lend  money  on  bottomry  and  respondentia; 
and  to  do  and  perform  all  necessary  matters  and 
things  connected  with  those  objects  or  any  of  them. 
And  it  was  further,  in  substomce,  enacted,  thai  the 

capital  stock  of  the  said  corporation  should  be  $ , 

which  should  be  divided  into  shares  of  $ each  ; 

and  that  the  whole  of  the  said  shares  should  be  sub- 
scribed and  actually  paid  before  the  said  corporation 
should  be  allowed  to  commence  business.  And  it  was 
fwrther,  in  substance,  enacted,  that  it  should  be  lawful 
for  the  said  corporation  to  pu/rchase  and  held  so 
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muck  real  estate  as  should  be  necessary  and  conve- 
nient far  the  transaction  of  its  business  ;  and  also  to 
take  and  hold  any  real  estate  or  securities,  bona  fide 
mortgaged  or  pledged  to  the  said  company  x  either  to 
secure  the  payment  of  any  debt  that  might  be  due  to  it 
and  also  to  purchase  on  sales  made  by  virtue  of  amy 
Judgment  at  law  or  any  order  or  decree  of  a  court  of 
equity  or  otherwise  to  receive  and  take  any  real  estate 
inpayment  or  towards  satisfaction  of  any  debt  pre- 
viously contracted  and  due  to  the  said  corporation  ; 
and  to  held  the  same  until  they  could  conveniently 
sdl  and  convert  the  same  into  money  or  other  personal 
property :  provided  always  thai  it  should  not  be  law- 
ful for  the  said  corporation  to  deal  or  use  or  employ 
any  part  of  their  stock,  funds  or  moneys  in  buying 
or  sellmg  amy  goods,  wares,  merchandise  or  commodir 
ties  whatsoever  or  in  the  trade  or  business  of  am 
exchange  or  stock  broker  or  in  the  purchase  or  sale  of 
any  stock  or  funded  debt  whatsoever  created  or  to  be 
created  by  or  under  any  act  of  the  United  Stales  or  of 
any  particular  State  ;  nor  to  emit  any  notes  or  bills 
or  make  any  contract  for  the  payment  of  money, 
except  under  the  seal  of  the  said  corporation  ;  and  all 
such  notes  a/nd  contracts  should,  to  all  intents  and 
purposes,  be  taken  to  operate  as  specialties  at  law  ; 
but  it  should,  nevertheless,  be  lawful  for  the  said  cor- 
poration  to  purchase  and  hold  any  such  stock  or 
funded  debt  as  last  aforesaid  for  the  purpose  of  vest- 
ing any  part  of  their  capital  stock,  funds  or  moneys 
therein,  instead  of  investing  the  sarnie  in  and  upon 
any  real  security  /  and  also  to  sell  and  transfer  the 
same  and  again  invest  the  same  or  any  part  thereof 
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in  such  stock  or  funds  whenever  and  as  often  as  the 
exigencies  of  the  said  corporal/ion  or  a  due  regard  to 
the  safety  of  its  funds  should  require;  and  also  to 
make  loans  of  its  capital  stock  or  funds  in  bonds  and 
mortgages  or  personal  security  ;  and  the  same  to  call 
in  and  reloan'  on  Wee  security  as  the  occasion  might 
require :  provided  that  nothing  contained  in  any  part 
of  that  act  should  be  construed  to  authorize  the  said 
corporation  to  use  and  enjoy  any  banking  powers  or 
privileges  whatsoever.  And  it  was  further,  in  sub- 
stance, enacted,  that  that  act  should  be  and  was  thereby 
declared  to  be  a  public  act,  and  that  the  same  be  con- 
strued in  aU  courts  and  places  benignly  and  famoror 
My  for  every  beneficial  purposes  therein  intended,  as 
by  the  said  act,  reference  thereunto  or  unto  the  printed 
statute  booh  being  had,  will  more  fully  and  at  large 
appear,  and  to  which  your  orators  beg  leave  to  refer. 

And  these  plaintiff s  further  show,  that  shortly  after 
the  passage  of  the  said  act  the  said  company  com- 
menced business  under  and  by  virtue  of  the  said  act 
of  incorporation;  and  transacted  such  their  business 
in  the  city  of  New  York,  where  their  office  was  and 
still  is  Icept.  And  these  plaintiff s  further  show,  that 
they  are  informed  and  believe,  that  the  said  company 

has,  for years  last  past and upwards,  suspended 

the  lawful  amd  ordinary  business  of  the  said  corporar 
tion  /  and  they  are  further  informed  amd  believe  that 
a  large  portion  of  the  capital  stock  of  the  said  incor- 
poration, which  amounted  to  $ .  still  remains  in 

the  control  or  possession  of  the  said  company,  its  agents 
or  officers. 

That  these  plaintiff s  are  informed  and  believe  that 
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the  whole  of  the  capital  stock  of  the  said  compcmy  was 
subscribed  for  and  was  paid  in  by  the  subscribers, 
partly  in  money  cmd  partly  in  checks,  notes  or  other 
securities  /  but  your  petitioners  are  ignora/nt  what 
amount  or  portion  of  the  said  checks,  notes  or  securi- 
ties were  collectable  or  were  actually  collected.  That 
subsequent  to  the  making  of  the  policy  of  insurance 
of  your  petitioners  on  which  the  action  at  law  herein- 
before mentioned  was  brought,  the  sand  The  M.  L 
Company  of  New  York,  its  officers  or  agents  have  sur- 
rendered up,  transferred  and  redelivered  to  the  said 
stockholders  or  some  of  them,  or  have  canceled  or 
destroy ed  mam/  of  the  said  checks,  notes  or  other  secu- 
rities without  recewmg  payment  thereof,  otherwise 
than  by  taking,  in  lieu  thereof,  the  stock  of  the  said 
stockholders  for  the  payment  of  which  the  said  notes, 
(hecks  or  other  securities  were  given  ;  thereby  attempt- 
ing to  relieve  the  said  stockholders  from  paying  the 
amount  of  the  shares  subscribed  for  by  them  respect- 
ively. That,  independently  of  the  claims  upon  the 
said  stockholders,  the  said  The  M*  I.  Company  of 
New  York,  its  officers,  trustees  or  agents,  heme  in  their 
possession,  or  within  their  control  a  large  amount  of 
property,  both  real  cmd  personal,  including  choses  in 
action  and  evidences  of  debt  to  a  large  amount :  which 
could  not  and  cannot  be  reached  imder  the  process  of 
the  said  the  8.  (hurt  of  New  York. 

And  these  plaintiffs  show,  that  there  are,  at  pres- 
ent, as  they  are  informed  and  believe,  no  persons  who 
wiU  admit  themselves  to  be  officers  or  directors  of  the 
said  company,  or  who  will  admit  themsebves,  at  this 
time,  to  home  any  charge  or  management  of  the  prep- 
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erty  or  concerns  of  the  said  company,  and,  therefore, 
the  preservation  and  safety  of  the  same  are  endanr 
gered;  that  L  G.  C,  the  late  president  of  the  said 
company,  is  deceased,  and  J.  D.  W.,  the  late  secretary 
or  assistant  secretary  thereof  has  removed  from  the 
city  of  New  York,  as  your  petitioners  are  informed 
and  believe. 

These  plaintiffs,  therefore,  demand  judg- 
ment of  sequestration  of  the  stock,  prop- 
erty, things  in  action  and  effects  of  the 
said  company  ;  and  that'  one  or  more 
suitable  persons  may  be  appointed  re- 
ceivers of  the  same,  with  the  powers 
and  authority  vested  in  receivers  of  the 
property  and  effects  of  corporations 
under  and  by  virtue  of  the  statutes  in, 
such  case  made  and  provided ;  and 
thai  these  plaintiffs  may  have  a  suffi- 
cient amount  of  the  said  property  and 
effects  appropriated  and  applied  to  the 
payment  of  their  aforesaid  judgment 
and  interest  and  the  costs  of  this  pro- 
ceeding or  for  such  other  and  further 
order  and  relief  as  these  plaintiffs, 
under  the  circumstances,  are  entitled  to. 
And  that,  in  the  mean  time,  the  said 
The  Mohawk  Insurance  Company,  its 
officers  and  agents  may  be  restrained 
and  enjoined  by  injunction  order  from 
exercising  any  of  its  corporate  rights, 
privileges  or  powers,  and  from  collect- 
ing or  receiving  any  debts  or  demands, 
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and  from  paying  out  or  in  any  way 
transferring  or  delivering  to  any  per- 
son any  of  the  moneys,  property  or 
effects  of  such  corporation  until  the 
further  order  of  this  court  And,  &c. 
[Usual  Jurat] 

Additional  Jurat. 

In  ike  matter  of  the  ^ 
M.  I.  Company   >- 
of  New  York. 

City  ami  Comity  of  New  York,  ss. 

F.  B.  C  of  the  city  of  New  York,  attorney  cmd 
counsellor  at  law,  being  duly  sworn,  doth  depose  and 
say,  that  he  is  the  attorney  on  record  in  the  action  at 
law  in  which  the  judgment  in  the  foregoing  bid  of 
complaint  mentioned  was  recovered;  thai  the  said 
judgment  was  regularly  docketed  on  the  day  and  year 
in  that  behalf  in  the  foregoing  petition  specified;  that 
a  writ  of  execution  was  issued  on  the  said  judgment 
and  returned  wholly  unsatisfied^  as  therein  stated; 
that  the  proceedings  in  the  foregoing  petition  men- 
tioned to  have  been  had  in  the  action  at  law  therein 
referred  to,  occurred  at  the  times  cmd  in  the  manner 
in  the  said petition  specified.  And  this  deponentfur- 
thersaiih,  that  the  said  M.  L  Company  of  New  York, 

for years  last  past  cmd  upwards,  have  suspended 

their  ordinary  and  lawful  business  as  he  is  informed 
and  verily  believes. 

Sworn  before  me,  ) 

this day  of 18 — .  J 
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Form  of  order  on  the  petition. 

At  a  courts  &c.  * 
Present,  &c. 

In  the  matter  of  the  petition  of 
J.  W.,  W.  P.  R.  and  J.  A. 
for  the  appointment  of  a  re- 
ceiver of  the  property,  funds 
and  effects  of  the  M.I.  Com- 
pany of  New  York. 

A  petition,  duly  verified,  ha/oing  been 
presented  to  this  court,  showing,  amongst  other  things, 
that  judgment  at  law  had  been  obtained  by  the  peti- 
tioners, J.  W.,  W.  P.  JR.  and  J.  A.,  against  the  M. 
I.  Company  of  New  York,  being  a  corporation  incor- 
porated voider  the  laws  of  this  State;  and  that  a 
writ  of  fieri  facias  had  been  issued  thereon  and  re- 
turned by  the  sheriff  of  the  city  and  county  of  New 
York,  to  whom  the  same  was  directed,  wholly  unsat- 
isfied; and  shmoing  further,  in  substance,  that  the 
said  company  had  remained  insolvent  for  one  whole 
year  ;  and  for  that  period  of  time  and  upwards  have 
suspended  their  ordinary  lawful  business  ;  and  set- 
ting forth  the  particular  foots  and  circumstances  of 
the  case:  and  praying  for  the  appointment  of  a 
receiver  to  take  charge  of  the  property,  funds,  claims 
and  effects  of  the  said  company  or  for  such  other 
order  and  relief  as  might  be  proper  in  the  premises; 
and  proof  of  dice  serviceof  a  copy  of  the  said  petition 
having  been  made  ;  whereupon  the  said  incorporated 
company,   by  J.  A.,  Esq.,  their  attorney,  appeared 
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cmd  did  not  deny  the  insolvency  of  the  said  company 
and  the  suspension  of  its  lawful  and  ordinary  busi- 
ness as  aforesaid ;  and  thereupon,  on  motion  of  Mr. 
F.  B.  G,  attorney  for  the  petitioners,  it  is  ordered, 
adjudged  cmd  decreed,  that  the  stock,  property,  things 
in  action,  daims,  funds  and  effects  of  the  said  The 
M.  L  Company  of  New  York  be  and  the  same  hereby 
are  sequestrated.     And  it  is  hereby  ordered,   thai 

it  be  referred  to  Esquire,  residing  m  the 

city  of  New  York,  as  referee,  to  appoint  a  receiver  of 
the  same,  who  shall  home  power  to  collect,  sue  for  cmd 
recover  the  debts  and  demands  that  may  be  doe  cmd 
the  property  and  rights  that  may  belong  to  the  said 
company.  And  it  is  further  ordered,  that  the  said 
referee  take  from  the  said  receiver  a  bond,  with  the 
requisite  securities,  in  the  penal  sum  of  ten  thousand 
dollars,  conditioned  for  the  faithful  performemee,  by 
the  said  receiver,  of  the  trust  reposed  in  him  cmd  that 
he  shall  obey  such  orders  cmd  directions  as  he  may, 
from  time  to  time,  receive  from  this  court  in  relation 
to  the  said  trust — cmd  account  for  and  pay  cmd  de- 
liver over,  as  he  may  be  directed  by  this  court,  all  the 
moneys,  property  cmd  effects  of  the  said  company 
which  shall  come  to  his  hands  as  Sfuch  receiver. 
And  it  is  further  ordered,  that  the  said  receiver  shall 
possess  aU  the  powers  cmd  authority  conferred  and 
be  subject  to  all  the  obligations  cmd  duties  imposed 
upon  receivers  in  cmd  by  articles  second  cmd  third  of 
title  4,  of  chapter  8,  of  part  3,  of  the  Revised  Statutes 
of  the  State,  widuding  aU  the  power  cmd  authority 
conferred  by  law  upon  trustees  to  whom  cm  assign- 
ment of  the  estate  of  insolvent  debtors  may  be  made, 
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pursuant  to  the  provisions  of  chapter  Jive  of  the  sec- 
ond part  of  the  Revised  Statutes  aforesaid.  And  it 
is  further  ordered,  thai  the  directors,  clerks,  attorneys 
and  other  agents  and  servants  of  the  said  company 
and  each  and  every  of  them,  under  the  direction  of 
the  said  referee,  disclose  and  ddwer  over,  on  oath, 
all  the  moneys,  property  and  effects  of  the  said  com- 
pany  in  their  possession  or  within  their  power,  or 
wider  their  control  or  in  the  possession,  within  the 
power  or  under  the  control  of  any  or  either  of  them 
or  in  which  the  said  company  Tuwe  any  interest,  in- 
ckiding  all  real  property  and  the  title  deeds  thereto, 
and  all  books,  papers  and  memoranda  ;  and  all  evi- 
dences of  or  securities  for  any  debts  or  claims  due, 
owing  or  belonging  to  the  said  company  or  in  which 
the  said  company  have  any  interest.  And  that  they 
also  assign  or  ddwer  over  to  the  said  receiver,  under 
the  direction  of  the  said  referee,  all  pulMc  or  private 
stock  or  stocks  belonging  to  the  said  company  /  and 
that  they  also  disclose,  assign  and  deliver  over  to  the 
said  recewer,  on  oath  and  under  the  direction  of  the 
said  referee,  all  moneys,  effects,  property,  choses  m 
action,  securities,  stocks  and  evidences  of  debt  which 
have  heretofore  belonged  to  the  said  company  and 
hone  at  any  time  been  assigned  or  delivered  up  by  the 
said  company  or  any  officer  or  agent  thereof  to  its 
stockholders  or  to  the  subscribers  to  the  capital  stock 
of  the  said  company  or  any  of  them  or  on  their 
behalf  in  settlement  or  attempted  settlement  of  any 
claims  or  demands  against  them,  either  or  any  of 
them,  for  the  amount  of  any  shares  in  the  capital 
stock  of  the  said  company  subscribed  for  or  belonging 
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to  any  such  stockholders  or  subscribers.  And  that 
they  also  disclose,  assign  and  deliver  over  to  the  said 
receiver j  on  oath  and  under  the  direction  of  the  said 
referee,  aU  moneys,  effects,  property,  choses  in  action, 
securities,  stocks  and  evidences  of  debt  which  have 
heretofore  belonged  to  the  said  company  and  have 
been  assigned  by  the  said  company  or  any  officer  or 
agent  thereof,  in  contemplation  of  the  insolvency  of 
the  said  company.  And  it  is  further  ordered  that 
the  said  receiver  and  referee  apply  to  this  court,  from 
time  to  time,  for  directions  m  the  premises,  as  they 
or  either  of  them  may  deem  necessary.  And  it  is 
further  ordered,  that  the  said  referee  have  power  to 
compel  the  appearance  of  and  to  examine,  under  oath, 
witnesses  touching  the  property,  funds,  claims  and 
effects  of  the  said  company,  and  to  compel  the  produc- 
tion of  aU  books,  papers,  memoranda  and  vouchers 
in  any  wise  r dating  to  or  touching  the  same. 

More  particularly  of  Banking  and  Insurance  Cor- 
porations. 

The  term  u  moneyed  corporation,"  will  be  found 
to  be  extensively  used  in  the  Revised  Statutes ;  and 
it  may  be  well  to  give  its  definition :  "  The  term 
" '  moneyed  corporation,'  as  used  in  this  title,  shall 
"be  oomtrued  to  mean  every  corporation  having 
u  banking  powers  or  having  the  power  to  make 
u  loans  upon  pledges  or  deposits,  or  authorized  by 
law  to  make  insurances :"  1  R.  S.  599 ;  and  see,  The 
Mutual  Insurance  Company  of  Buffalo  v.  Supervi- 
sors of  Erie,  4  Comst  577. 
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By  chapter  164  of  the  Laws  of  1851,  §  4,  all  the 
powers  and  duties  of  the  comptroller  in  relation  to 
banks,  banking  associations  and  bankers,  devolved 
upon  the  Superintendent  of  the  Ba/nk  Department. 

A  receiver  will  be  required  of  the  estate,  prop- 
erty, chattels,  and  credits  of  a  moneyed  corporation 
or  association,  whenever  proceedings  are  carried  out 
under  or  in  connection  with  any  of  the  following 
facts  or  circumstances:  1.  Where  (as  in  cases  of 
general  corporations)  a  majority  of  its  proper  officers 
voluntarily  apply  for  a  dissolution  of  the  corpora- 
tion on  account  of  having  discovered  that  its  stock, 
property  and  effects  have  been  so  far  reduced  by 
losses  or  otherwise  that  it  will  not  be  able  to  pay  all 
its  just  demands  or  afford  reasonable  security  to 
those  who  deal  with  it,  or  where  for  any  reasons  it 
shall  be  deemed  beneficial  to  the  interests  of  stock- 
holders that  it  should  be  dissolved :  2  It.  8.  466  ;  (a) 
2.  Whenever  a  judgment  at  law  or  decree  in  equity 
shall  have  been  obtained  against  any  corporation 
and  an  execution  issued  thereon  shall  have  been 
returned  unsatisfied  in  part  or  in  whole,  or  where, 
on  satisfactory  proof,  an  execution,  although  not  re- 
turned, cannot  be  satisfied,  (b)  3.  Whenever  an 
incorporated  company  shall  have  remained  insolvent 
for  a  whole  year,  (e)     4.  Whenever  for  one  whole 


(a)  The  forms  we  have  heretofore  given  in  cases  of  voluntary  disso- 
lution of  corporations,  can  be  used  on  a  voluntary  dissolution  of  a 
bank. 

(5)  2  R.  S.  463,  §  86;  and  Act  to  enforce  the  responsibilities  of 
stockholders,  &c,  1849,  ch.  226,  p.  840,  §  6. 

(c)  2  R.  S.  468,  §  38. 
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year  it  shall  have  neglected  or  refused  to  pay  and 
discharge  its  notes  or  other  evidences  of  debt,  (a) 
5.  Whenever,  for  one  whole  year,  it  shall  have  sus- 
pended the  ordinary  and  lawful  business  of  such 
corporation.  (£)  6.  Whenever  any  corporation  hav- 
ing banking  powers,  or  having  the  power  to  make 
loans  or  pledges  or  deposits,  or  authorized  by  law  to 
make  insurances,  shall  become  insolvent  or  unable 
to  pay  its  debts,  (p)  7.  Whenever  any  such  corpo- 
ration shall  have  violated  any  of  the  provisions  of 
its  act  of  incorporation,  (d)  8.  For  neglecting  to 
make  quarterly  reports  (0) ;  and  whenever  any 
incorporated  bank  or  banking  association  located 
and  doing  business  in  the  city  of  New  York  shall 
neglect  to  publish  the  weekly  statement  required 
by  the  act  of  April  15, 1853  (ch.  250,  p.  539,  §  1). 
9.  Where  a  creditor  has  a  demand  exceeding  $100, 
arising  upon  a  debt  or  liability  which  was  con- 
tracted after  the  first  day  of  January,  1850,  and  the 
payment  of  which  has  been  refused ;  and  a  judge, 
on  a  hearing,  shall  determine  that  the  corporation 
u  is  not  clearly  solvent."  (/)  10.  On  an  application 
of  one  or  more  stockholders  owning  stock  to  the 
amount  of  one  tenth  of  the  capital  paid  in,  on  the 
ground  of  insolvency  or  imminent  danger  of  it,  and 
where,  through  verified  facts,  a  justice  shall  deem  it 
necessary  or  expedient,  in  order  to  prevent  fraud, 
undue  influence  or  injustice  to  creditors.    11.  Where 


(a)  2  R  S.  468,  §  8S.  (b)  lb.  (c)  lb.  (d)  lb. 

(<?)  Laws  of  1847,  ch.  419,  p.  519. 
{/)  Act  of  1849,  ch.  226,  p.  840,  §  7. 
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a  banking  association  or  an  individual  banker,  doing 
business  under  the  act  "  to  authorize  the  business  of 
"  banking,"  shall  refuse  to  submit  books,  papers  and 
concerns  to  the  inspection  of  the  Bank  Commis- 
sioners, (a) 

Charters  and  renewals  of  charters,  since  the  pas- 
sage of  the  revised  statutes  having  reference  to  pro- 
ceedings against  corporations,  are  generally  made 
with  a  provision  rendering  them  subject  to  such 
proceedings. 

One  receiver  has  been  appointed  for  two  banking 
institutions,  even  where  they  held  the  antagonistical 
positions  of  debtor  and  creditor.  Thus,  the  United 
States  Trust  Company  having  been  appointed 
receiver  of  the  Knickerbocker  Savings  Institution, 
brought .  a  suit  as  such  against  the  Knickerbocker 
Bank,  claiming  that  $115,000  were  due  by  the  lat- 
ter to  the  former,  while  the  bank  disputed  $49,000 
of  that  claim.  The  Trust  Company  was  subse- 
quently appointed  receiver  of  the  Bank  also,  and 
applied  to  the  court  for  instructions.  The  court 
held  that  there  was  no  impropriety  in  making  the 
Trust  Company  receiver  of  both  institutions;  and 
that  the  Trust  Company,  as  the  receiver  of  both  the 
Bank  and  the  Savings  Institution,  and  thus  repre- 
senting both  debtor  and  creditor,  had  a  right  to 
apply  to  the  court  for  instructions :  In  the  matter  of 
the  Kniokerboclcer  Bank,  19  Barb.  S.  C.  Rep.  602 * 

Any  purchaser  from  the  receiver  of  a  banking 
#  corporation  of  any  chose  in  action  belonging  to  the 

(a)  Act  of  1885,  ch.  260,  §  190,  and  act  of  1848,  ch,  868,  p.  11. 
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assets  of  the  corporation,  may  prosecute  the  same  in 
his  own  name  in  all  cases  where,  by  law,  the  same 
could  be  prosecuted  in  the  name  of  such  receiver. 


Banking  or  Insurcmce  Company  becoming  insolvent 

-    or  violating  its  charter. 

Where  the  officers  of  a  banking  association,  enter- 
taining an  honest  expectation  of  going  on  with  its 
business  and  paying  its  debts,  pledge  its  assets  to  raise 
money  for  that  purpose,  such  an  act  will  not  be  void 
even  though  the  institution  is  under  pressure  and 
may,  probably,  be  at  the  time,  actually  insolvent. 
Thus,  the  North  American  Trust  and  Banking  Com- 
pany, under  the  pressure  of  great  embarrassments 
and  probably  at  the  time  actually  insolvent,  but  its 
officers  then  entertaining  an  honest  expectation,  in 
the  exercise  of  a  reasonable  intelligence,  of  going  on 
with  its  business  and  paying  all  its  debts,  pledged  a 
large  portion  of  its  assets  to  raise  money  to  meet  its 
necessities;  Held,  that  such  pledge  was  not  void 
under  section  9  of  the  act  to  prevent  the  insolvency 
of  moneyed  corporations,  as  made  by  it  "when 
"  insolvent  or  in  contemplation  of  insolvency,  with 
tt  intent  to  give  a  preference  to  any  particular  cred- 
u  itor  over  other  creditors  of  the  company." 

The  pledge  in  this  case  was  by  an  assignment  to 
trustees  of  bonds  and  mortgages,  to  the  amount  of 
more  than  a  million  of  dollars,  to  secure  the  payment  . 
of  the  bonds  of  the  company  made  payable  many 
years  after  their  date,  with  semi-annual  interest ;  and 
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the  trust  deed  empowered  the  trustees  to  receive 
payment  of  the  principal  and  interest  of  such  of  the 
bonds  and  mortgages  as  should  be  paid  or  collected, 
and  to  re-invest  the  moneys  so  received  by  them,  and 
to  hold  such  new  investments  as  a  security  for  the 
ultimate  payment  of  those  who  should  become  the 
holders  of  the  company's  bonds  issued  under  and 
secured  by  such  trust  deed.  Hdd,  that  such  trust 
deed  was  not  void,  as  made  with  intent  to  hinder, 
delay  or  defraud  creditors.  Nor  was  the  same  void 
because  it  contained  a  trust  to  repay  to  the  company 
such  surplus  moneys  and  to  restore  such  securities  as 
might  remain  in  the  hands  of  the  trustees  after  the 
final  payment  of  the  bondholders.  The  statute  mak- 
ing void  conveyances,  &c.,  in  trust  for  the  use  of  the 
person  making  the  same,  applies  only  to  conveyances 
primarily  for  the  use  of  the  grantor,  and  not  to  in- 
struments for  other  and  active  purposes,  where  the 
reservations  to  grantor  are  incidental  and  partial. 
The  case  of  Goodrich  v.  Downs  (6  Hill,  438),  so  far 
as  it  may  be  regarded  as  holding  the  contrary,  over- 
ruled: Owrtia  and  other  v.  Lewvitt,  receiver,  <&cn 
Court  of  Appeals,  1857.  And  in  the  same  case  it  was 
decided  that  associations  incorporated  under  the  act 
to  authorize  the  business  of  banking,  have  capacity 
to  borrow  money  as  incidental  to  the  banking  busi- 
ness and  to  the  powers  expressly  granted.  Also,  that 
prior  to  June  3d,  1840,  such  associations  could  law- 
fully issue  time  paper  to  secure  a  debt  for  moneys 
loaned,  with  or  without  the  corporate  seal,  provided 
such  paper  was  not  intended  or  calculated  to  circu- 
late as  money. 
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Prior  to  the  Code,  proceedings  against  corpora- 
tions were  taken  by  bill  or  petition.  It  is  a  question 
whether  a  complaint  now  must  not  be  used:  for, 
although  proceedings  against  corporations  as  men- 
tioned in  the  Revised  Statutes,  are  not  affected  by 
the  Code,  §  471,  yet  it  declares  that  all  forms  of 
pleading  heretofore  existing  are  abolished :  §  140 ; 
and  that  the  first  pleading  on  the  part  of  the  plain- 
tiff is  the  complaint:  §  141. 

The  complaint  may  be  filed  by  the  attorney- 
general,  in  behalf  of  the  State,  or  by  any  cred- 
itor or  stockholder :  lb.  40.  The  process  of 
injunction  will  issue  upon  proof  of  any  one  of 
the  facts  above  mentioned:  lb.  And  the  safety- 
fond  act  has  given  the  commissioners  under  it  the 
power  to  file  a  bill  or  petition :  1  E.  S,  2d  ecL 
607,  610,  §  18;  amendatory  act:  lb.  514,  §  6. 
They  have  the  power  to  do  so,  not  only  in  cases  of 
insolvency  or  violation  of  charter,  but  also  where  the 
corporation  allows  an  amount  of  notes  or  bills  to  be 
loaned  or  put  in  circulation  as  money  exceeding  twice 
its  capital  stock  then  paid  in  and  actually  possessed, 
or  where  its  loans  and  discounts,  at  any  time,  exceed 
twice  and  a  half  of  the  amount  of  its  capital  stock  so 
paid  in  and  possessed,  or  where  the  corporation  shall 
neglect  to  make  any  annual  payment  to  the  treas- 
urer of  the  State  (as  required  by  the  act)  for  the 
space  of  three  months  after  the  time  when  the  same 
ought  to  have  been  made,  after  being  notified  of 
such  delinquency  by  the  comptroller,  or  shall  have 
lost  one  half  of  its  capital  stock  paid  in,  or  suspended 
the  payment  of  its  bills  in  specie  for  ninety  days,  or 
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shall  have  refused  to  allow  the  officers  of  such  cor- 
poration to  be  examined  upon  oath  by  the  commis- 
sioners in  relation  to  the  affairs  and  condition  of  the 
corporation:  lb.  611,  §  28. 

Upon  a  complaint  filed  against  a  corporation  to 
declare  its  dissolution,  under  the  thirty-eighth  sec- 
tion of  the  article  of  the  revised  statutes  relative  to 
proceedings  against  corporations  in  equity,  the  plain- 
tiff may  apply  for  an  injunction  to  restrain  creditors 
from  proceeding  at  law  to  obtain  satisfaction  of  their 
debts,  and  to  allow  them  to  come  in  and  make  them- 
selves parties  to  his  suit :  MicUes  v.  The  Rochester 
(My  Bcmk,  11  Paige's  Ch.  Rep.,  p.  118. 

The  corporation  is  a  necessary  party  to  a  com- 
plaint to  declare  the  dissolution  of  such  corpora- 
tion, and  to  have  its  property  and  effects  distributed 
among  its  creditors  and  stockholders :  lb. 

It  is  a  question,  whether  a  receiver  appointed  by 
the  .court  in  such  an  action  and  in  a  case  not  pro- 
vided for  by  the  forty-fifth  section  of  the  article  of  the 
R  S.  relative  to  proceeding  against  corporations  in 
equity,  will  have  the  statutory  powers  of  receivers 
of  moneyed  corporations,  or  only  such  powers  as 
the  court  of  chancery  can  confer  upon  receivers 
appointed  in  ordinary  suits  in  that  court  ?  lb. 

The  cases  of  the  Bcmk  (hmmisewners  v.  The 
Bcmk  of  Buffalo ;  The  Same  v.  The  City  Bcmk  of 
Buffalo,  and  The  Same  v.  The  Qmcmercial  Bcmk  of 
Buffalo,  6  Paige's  C.  R.  497,  came  before  the  court 
upon  charges  which  showed  violations  of  their  char- 
ters. However,  the  commissioners  left  it  to  the  dis- 
cretion of  the  chancellor  to  determine  whether  the 
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application  to  appoint  a  receiver  of  the  property  and 
effects  of  the  banks  should  be  allowed,  or  the  tempo- 
rary  injunction  dissolved  and  the  banks  permitted 
to  resume.  The  latter  course,  under  conditions,  was 
allowed  by  the  chancellor.  In  these  cases,  it  was 
decided  that,  upon  an  application  by  the  bank  com- 
missioners against  a  bank,  which  had  become  insolv- 
ent or  had  infringed  its  charter,  it  was  not  necessary 
for  them  to  state,  in  their  petition,  that  all  the  com- 
missioners met  and  consulted  together  as  to  the  pro- 
priety of  making  such  application.  It  is  sufficient  if 
the  petition  is  presented  in  the  names  of  all  the  com- 
missioners :  lb.  504. 

The  general  provisions  of  the  statute,  relating  to 
receivers  of  insolvent  corporations  and  of  those 
which  may  have  violated  their  charter  (2  R.  8.  463,) 
is  taken  from  the  act  of  the  21st  April,  1825,  ch. 
325,  §  17  ;  and  the  reported  cases,  that  apply  to  the 
latter  act,  may  be  referred  to  in  connection  with  the 
present  statutes.  However,  under  the  law  of  1825, 
the  receivers  were  strictly  common-law  receivers ; 
such  as  are  usually  appointed  by  a  court  of  chan- 
cery between  party  and  party  and  to  protect 
the  fund  during  litigation ;  who  have  no  powers 
except  such  as  are  conferred  upon  them  by  the  order 
for  their  appointment  and  the  course  and  practice 
of  the  court.  Now,  receivers  appointed  under  the 
provisions  of  the  present  statute  (relative  to  insol- 
vent companies  and  those  that  have  infringed  their 
charter,  Ac.)  are — unless  restricted  and  controlled 
by  the  court — absolutely  vested  with  all  the  prop- 
erty and  effects  of  the  corporation ;  and  have  full 
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power  to  sell  and  dispose  of  the  whole,  at  their 
discretion,  and  to  distribute  the  proceeds  among  the 
stockholders,  after  paying  the  debts  owing  by  the 
company.  It  is,  in  effect,  a  final  order  in  the  cause ; 
and  unless  altered  or  revoked,  operates  as  a  virtual 
dissolution  of  the  corporation.  It  is  not  a  common- 
law  receivership  to  protect  the  fund  pending  the 
litigation ;  but  the  receiver  is  a  statutory  assignee, 
vested  with  nearly  all  the  powers  and  authority  of 
the  assignee  of  an  insolvent  debtor :  Verpicmck  v. 
The  Mercantile  Insv/rcmce  Company  of  New  York,  2 
Paige's  C.  R.  453. 

The  power  now  given  does  away  with  the  doubts 
upon  the  jurisdiction  on  breaches  of  trust.  (See 
Attorney  General  v.  TJtica  Inwrcmce  Company,  2  J. 
C.  R.  371,  384 ;  She  v.  Bloom,  5  lb.  366 ;  &  O.  on 
appeal,  19  J.  R.  456 ;  Hevisore*  Notes 9  Part  3,  No.  8, 
p.  30.) 

In  The  matter  of  the  Franklin  Barak,  1  Paige's 
C.  R.  85,  an  application  was  made  by  a  creditor, 
through  a  petition,  for  an  injunction  and  receiver! 
on  the  ground  of  the  insolvency  of  the  bank.  A 
temporary  injunction  was  granted ;  with  an  order  to 
show  cause,  at  a  short  day,  (two  days  from  the  time 
of  the  presentment  of  the  petition)  why  the  prayer 
of  the  petition  should  not  be  granted.  Copies  of  the 
petition  and  order  were  directed  to  be  served  on  the 
president  or  cashier  and  on  the  attorney  general 
On  the  day  for  showing  cause,  the  counsel  for  the 
bank  did  not  deny  the  alleged  insolvency ;  and  an 
order  was  made  for  a  master  to  appoint  a  receiver. 
The  form  of  the  order  (which  was  settled  by  Chan- 
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cellor  Walworth)  appears  at  length  in  the  report  of 
the  case. 

A  receiver  can  be  appointed  without  any  previous 
reference.  This  was  done  in  the  case  of  The  Attorney 
General  v.  The  Bank  of  Columbia,  1  Paige's  C.  R. 
511 ;  &  C.  on  appeal,  3  Wend.  588. 

In  order  that  the  attorney-general  may  obtain  an 
injunction  and  receiver,  it  is  not  sufficient  for  him  to 
allege,  in  general  teams,  that  he  believes  a  particular 
bank  to  be  insolvent  and  unable  to  pay  its  debts. 
He  must  state  the  facts  and  circumstances  upon 
which  that  belief  is  founded ;  and  if  they  are  such 
as  to  raise  a  fiur  presumption  of  ite  insolvency  or,. as 
it  is  commonly  expressed,  to  make  out  a  primorfacie 
case,  and  are  uncontradicted  or  unexplained  by  the 
bank,  the  fact  of  insolvency  is  proved  within  the 
meaning  of  the  act.  The  act  requires  that  the  insol- 
vency shall  be  proved ;  but  it  does  not  direct  in 
what  manner.  It  does  not  say,  it  shall  be  proved 
by  two  witnesses ;  nor,  that  the  proof  shall  be  direct 
and  positive ;  nor,  that  circumstantial  evidence  shall 
be  insufficient  or  inadmissible.  It  leaves  the  matter 
at  large.  It  must  be  proved  to  the  satisfaction  of  the 
conscience  and  judgment  of  the  judge,  according 
to  the  established  roles  of  evidence  and  the  coarse 
and  practice  of  the  court:  Judge  Sutherland in  Bank 
of  Columbia  v.  Attorney-General,  supra. 

It  is  not  necessary,  for  the  purpose  of  insuring 
the  safety  of  the  funds  of  the  bank  in  the  receiver's 
hands,  that  such  receiver's  security  should  be  equal 
to  the  aggregate  amount  which  will  probably  pass 
through  them.    Such  a  regulation  would  have  the 
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effect  of  exluding  from  such  an  office  that  class  of 
men  who  would  be  most  likely  to  execute  the  trust 
with  intelligence  and  fidelity.  The  character  of  the 
receiver,  as  a  man.  of  business  and  integrity,  is  much 
more  important  than  the  amount  of  the  security 
which  he  may  be  required  to  give.  The  chancellor 
may  compel  him  to  pay  into  court  or  to  distribute 
the  fund  among  the  creditors  of  the  bank  whenever 
it  shall  amount  to  any  particular  sum ;  and,  in  that 
way,  prevent  an  accumulation  of  assets  in  his  hands 
which  shall  exceed  the  amount  of  his  security.  He 
may  be  required  to  report  weekly  or  monthly,  so  as 
to«keep  the  court  constantly  informed  as  to  the  state 
of  the  trust  fund :  lb. 

It  would  be  an  indiscretion  in  the  court  to  appoint 
an  officer  of  an  insolvent  bank  to  the  situation  of 
receiver:  lb. 

We  have  seen,  by  the  case  of  the  FramJdin  Bwnk, 
supra,  that  the  first  proceeding  (after  subpena  and 
temporary  injunction)  upon  an  application  against  an 
insolvent  bank,  is  an  order  to  show  cause,  at  a  short 
day.  This  is  the  correct  practice,  as  well  against 
such  a  bank  as  against  a  corporation  that  is  charged 
with  having  violated  its  charter :  unless  special  cir- 
cumstances render  a  different  course  of  proceeding 
proper :  Verplamk  v.  Mercantile  Inowrance  Company 
of  New  York,  2  Paige's  C.  R.  438.  It  would  amount 
to  a  condemnation  and  the  depriving  a  company  of 
its  chartered  privileges  unheard,  to  grant  a  receiver 
or  general  injunction  exports :  lb. 

A  receiver  of  an  insolvent  insurance  company  is 
on  the  same  footing  and  has  the  same  powers  as 
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a  receiver  of  an  insolvent  bank  or  a  corporation 
infringing  its  charter :  having  the  powers,  authority, 
duties  and  obligations  by  law  possessed  by  or  im- 
posed npon  trustees  or  assignees  of  insolvent  debtors. 
He  has  the  right  to  settle  all  claims  against  his 
corporation;  and  to  enable  him  so  to  do,  he  is 
authorized  to  examine  any  person  on  oath  in  relation 
to  such  claims.  It  is  his  duty  to  allow  all  claims 
against  the  corporation,  in  behalf  of  persons  claiming 
to  be  debtors,  which  he  shall  be  satisfied  are  justly 
due.  But  he  should  not  allow  any  claim  which  the 
claimant  could  not  have  recovered  against  the  corpo- 
ration, either  at  law  or  in  equity,  if  he  had  sued  for  the 
recovery  of  the  same.  In  this  respect,  the  receiver 
acts  as  guardian  of  the  rights  of  all  parties  interested 
in  the  fund;  and  he  has  no  right  to  allow  a  claim 
which  is  not  a  proper  charge  upon  that  fund,  with- 
out the  consent  of  all  who  are  interested  in  having 
such  claim  rejected.  If  the  receiver  disallows  the 
claim,  and  referees  are  appointed,  although  the 
receiver  may  permit  those  for  whose  benefit  the 
defence  against  the  claim  is  made  to  manage  that 
defence,  this  must  be  done  under  the  direction  of  the 
receiver ;  and  there  cannot  be  a  compromise  without 
his  consent:  Attorney-General  v.  The  Life  Itiswr- 
ance  Company,  4  Paige's  C.  R  226 ;  and  see  McEvera 
v.  Lawrence,  1  Hoffman's  Ch.  R.  172, 175 ;  TaJmage 
v.  PM,  3  Seld.  328. 

Where  a  receiver  of  an  insolvent  corporation  is 
nonsuited  or  beaten  at  law,  the  party  succeeding 
should  petition  the  court  for  an  order  requiring 
the  receiver  to  pay  the  costs  out  of  the  funds 
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in  his  hands.  This  was  done  in  damp  v.  The  Re- 
ceiver* of  the  Niagara  JBcmk,  2  Paige's  C.  R  283, 
where  the  receivers  continued  an  action  which  had 
been  commenced  by  the  bank ;  and  were  non- 
suited. "  Although,"  said  the  chancellor,  tt  the 
"suit  against  the  petitioner  was  commenced  under 
"the  direction  of  the  officers  of  Hie  bank,  and 
"  was  at  issue  before  the  appointment  of  the  receiv- 
"  ers,  yet,  as  the  receivers  elected  to  go  on  with  that 
"  suit  for  the  benefit  of  the  fund,  it  is  equitable  that 
"  they  should  pay  the  whole  previous  costs,  as  well 
"  as  those  which  accrued  after  they  assumed  the  con- 
"  trol  of  the  suit  (Masse  v.  OiUdcm^  1  Paige,  644). 
"  If  the  receivers  did  not  think  it  for  the  interest  of 
"the  creditors  to  run  the  risk  of  having  the  costs 
"  charged  upon  the  fund,  they  should  have  aban- 
"  doned  the  suit,  and  then  the  petitioner  would  only 
"  have  been  entitled  to  share  ratably  with  the  other 
"  creditors.  The  petitioner  is  entitled  to  his  costs 
"  down  to  the  time  of  the  nonsuit,  to  be  paid  out  of 
"  the  fund  in  the  hands  of  the  receivers,  unless  they 
"  have  some  legal  claim  to  off-eet  For  the  purpose 
"  of  this  application,  I  must  presume  the  nonsuit  was 
"  right ;  and  that  the  claim  for  which  that  suit  was 
"  brought,  was  actually  barred  by  the  statute  of  lim- 
"  itations.  The  petitioner  is  not  entitled  to  the  costs 
"  of  making  up  the  record  and  issuing  an  execution 
"  against  the  bank.  That  was  an  unnecessary  and 
"  useless  expense.  He  knew  that  the  company  was  in- 
"  solvent,  and  that  all  its  property,  of  every  descrip- 
tion, was  in  the  hands  of  officers  of  this  court 
"  Any  attempt  to  enforce  the  collection  of  the  costs, 
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"  by  execution,  against  the  property  in  the  hands  of 
"the  receivers,  would  have  been  punishable  as  a 
"  contempt.  An  order  must  be  entered  authorizing 
"  and  directing  the  receivers  to  pay  the  costs  of  the 
"  petitioner,  down  to  and  including  the  entering  of 
"the  nonsuit,  out  of  the  funds  in  their  hands;  but, 
u  under  the  circumstances,  he  is  not  entitled  to  the 
"  costs  of  this  application." 

Where  a  bank  is  proceeded  against,  and  the  court 
deems  it  a  case  for  a  receiver  and  such  bank  appeals, 
the  court  will  not  appoint  a  receiver  pending  such 
appeal,  where  no  evidence  is  furnished  to  show  that 
the  funds  are  unsafe  in  the  hands  of  the  then  officers ; 
especially  where  the  court  of  last  resort  would  soon  be 
likely  to  meet  and  decide  the  case.  If,  in  the  mean 
time,  any  interested  party  should  show  that  some- 
thing further  was  necessary  to  be  done  for  the  safety 
of  the  fund,  the  court  could  then  act:  The  Attorney- 
General  v.  Bank  of  (hlwrribia^  1  Paige's  C.  R.  511. 

The  safety  fund  act  has  a  provision  relative  to  a 
final  dividend  and  to  the  receivers  applying  for  and 
obtaining,  from  the  comptroller  of  the  State,  now 
from  the  superintendent  of  the  bank  department,^) 
a  sum  sufficient  to  pay  off  and  discharge  the  debts ; 
and  the  order  to  authorize  it  must  also  set  forth : — 
1.  The  total  amount  of  debts  against  the  corporation, 
ascertained  and  established  by  the  court,  including 
lawful  interest  thereon ;  2.  The  net  amount  of  mon- 
eys derived  from  the  property  and  effects  of  the  cor- 


(a)  Act  of  1851,  ch.  164. 
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poration  and  applied,  under  the  direction  of  the 
court,  towards  the  satisfaction  of  snch  debts;  and 
3.  The  total  amount  of  moneys  then  requisite  to  pay 
off  and  discharge  the  said  debts.  Upon  the  receiv- 
er's filing  with  the  (comptroller  of  the  State)  super- 
intendent of  the  bank  department  a  copy  of  the  order, 
duly  certified  by  the  proper  officer,  and  counter- 
signed by  (the  chancellor)  a  justice  of  the  supreme 
court,  it  becomes  his  duty  to  draw  his  warrant  on 
the  treasurer  in  favor  of  such  receiver;  and  the 
money  paid,  upon  such  warrant,  is  to  be  paid  out  by 
the  receiver,  under  the  direction  of  the  (court  of 
chancery)  supreme  court  to  the  several  creditors  of 
the  corporation.  If  the  bank  fund  should  be  insuf- 
ficient to  satisfy  all  the  debts,  a  sum  sufficient  to 
meet  the  residue  is  to  be  paid  out  of  the  first  mon- 
eys that  shall  thereafter  come  to  the  treasurer's 
hands :  Act  of  2d  April,  1829,  ch.  94,  p.  167,  §§  9, 
10,  11. 

A  receiver  of  an  insolvent  corporation  is  bound  to 
off-set  a  liquidated  debt  due  to  the  corporation 
against  an  unliquidated  debt  due  from  the  corpora- 
tion to  the  same  person,  in  the  same  manner  as  trus- 
tees of  insolvent  debtors  are  bound  to  oflset  cross 
demands  arising  from  mutual  credits  as  well  as  from 
mutual  debts.  In  such  cases,  the  right  of  setoff  is 
not  confined  to  liquidated  debts  or  to  such  as  might 
have  been  of&et  in  a  suit  at  law  between  the  original 
parties;  but  it  also  extends  to  all  mutual  credits, 
arising,  ex  contractu,  between  such  original  parties : 
Holbrodk  v.  The  Receivers  of  the  American  Fire 
In&wance  Cbrnpanyy  6  Paige's  C.  R.  220. 
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A  receiver  will  not  be  appointed  of  a  banking 
company,  upon  the  charge  of  fraud  and  corruption 
in  the  control  and  conduct  of  the  election  of  direct- 
ors, where  there  is  no  charge  of  fraud  or  abuse  in 
the  ordinary  pecuniary  concerns  of  the  institution: 
Ogden  v.  Kip^  6  J.  C.  R.  160.  The  application  here 
was  made  before  answer. 

The  author  knows,  that  in  one  case,  at  least,  the 
receiver  of  an  insolvent  bank  got  up  all  the  notes  of 
the  institution  he  could,  and  gave  certificates  of  the 
amounts  to  holders ;  and  it  may  be  well  in  all  cases 
to  do  so :  but  the  receiver  had  better  word  the  cer- 
tificates so  as  to  check  their  negotiability  and  thus 
prevent  speculation.  It  is  believed  that,  in  some 
instances  of  insolvent  institutions,  the  chancellor  has 
required  holders  to  swear  that  the  securities  under 
which  they  claim  belonged  to  them  originally  and 
had  not  been  bought  up  under  price  and  through  a 
spirit  of  speculation. 


Practice  where  banking  or  insurance  company  be- 
comes insolvent  or  violates  its  charter. 

As  we  have  seen,  a  creditor  or  stockholder,  as 
well  as  the  attorney-general  and  commissioners,  may 
file  a  bill,  complaint  or  petition  against  an  insolvent 
bank,  or  against  one  violating  its  charter. 
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Form  of  pbtttioit  : 

Supreme  Court 

To  (he  Justices  of  the  Supreme  CowrL 

TJw  petition  of  G.  B.,  of,  <&c.,  ^ 
a  creditor  and  stockholder 
of  the  A.  Bank  of  the  city 
of  New  York, 

Respectfully  showeth : 

That  the  said  A.  Bank  of  the  city  of 
New  York  is  a  corporation,  having  banking  powers  ; 
and  was  incorporated  v/nder  the  act,  &c.,  and  is  sub- 
ject to  cmd  embraced  by  the  provisions  of  the  Revised 
Statutes  of  the  Slate  of  New  York,  entitled,  "  Of  pro- 
ceedings  against  corporations  in  Equity?  That  the 
said  A.  Bank  of  the  city  of  New  York,  shortly  after 
it  was  duly  incorporated,  went  into  operation  in  the 
said  city  of  New  York*  and  has,  almost  down  to  the 
present  time,  there  continued  its  operations  and  bank- 
ing  powers,  by  issuing  bills,  discounting  notes  and 
carrying  on  aU  ordinary  banking  operations.  And 
your  petitioner  further  shows,  thai  he  is  a  stockholder 
and  also  a  creditor  of  the  said  bank,  holding  and 
owning,  in  his  own  name,  cmd  being  his  own  prop- 
erty,   shares  of  the  said  A.  Bank  of  ike  city 

of  New  York;  and  also  /holding  notes  of  the  said 

bank  to  a  large  amount,  i.  e.  to  $ — ■ and  upwards. 

And  your  petitioner  further  shows,  that  the  bank  has 
met  with  heavy  and  severe  losses;  that  there  are  many 
heavy  creditors  of  the  said  bank  ;  that  many  of  their 
notes  are  still  in  circulation  ;  that  the  funds  and  re- 
sources of  the  said  bank  are  not  adequate  to  meet  the 
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engagements  of  the  said  bank  as  the  same  become  due  ; 
and  thai,  if  the  said  bank  should  continue  to  pay  the 
different  claims  of  the  several  creditors  of  the  said 
bank  as  they  are  presented,  many  may  receive  the  full 
amount  of  their  claims,  but  others  will  meet  with  a  loss 
greater  than  would  be  experienced  if  the  property  mid 
effects  were  all  collected  by  receivers  and  equitably 
divided  among  the  creditors  of  the  said  bank,9  that 
the  said  bank  owns  and  is  possessed  of  estate,  funds, 
effects  and  choses  in  action  to  a  large  amount  /  and 
that,  if  the  same  should  be  improperly  transferred  or 
assigned  by  the  directors  of  the  said  bank,  it  would 
beta  the  great  mjwry  of  your  petitioner  and  other 
creditors  and  stockholders.  And  your  petitioner  fur- 
ther shows,  thai  [here  set  forth  further  facts  which 
lead  conclusively  to  the  insolvency.]  And  your 
petitioner  shows  and  charges  that  the  said  the  A. 
Bank  of  the  city  of  New  York  has  become  insolvent 
and  unable  to  pay  its  debts : 

Your  petitioner,  as  such  creditor  and 
stockholder  of  the  said  A.  Bank  of 
the  city  of  New  York,  therefore  prays 
that  this  cowrt  will  grant  unto  your 
petitioner  an  injunction  order  en- 
joining and  restraining  the  presi- 
dent, directors  and  company  of  the 
said  A.  Bamk  of  the  city  of  New 
York,  their  and  its  officers,  conn- 
sdors,  solicitors,  cashiers,  clerks,  and 
agents,  from  exercising  any  of  its 
corporate  rights,  privileges  or  fran- 
chises and  from  collecting  or  recevo- 
17 
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ing  any  debts  or  demands;  and  from 
paying  out  or,  in  any  way,  trans- 
ferring or  delivering  to  a/wy  person, 
amy  money ts,  property  or  effects  of 
such  bank,  until  this  honorable  court 
shatt  otherwise  order.  And  that  one 
or  more  receivers  may  be  appointed 
to  take  charge  of  the  property  and 
effects  of  the  said  A.  Bank  of  the 
city  of  New  York;  and  to  collect, 
sue  for  and  recover  the  debts  and 
demands  that  may  be  due  and  the 
property  thai  may  belong  to  the  said 
bank;  and  so  that  such  receiver 
recover  and  be  subject,  in  aU  respects, 
to  the  control  of  this  court ;  and  have 
the  same  powers  and  authority,  ob- 
ligations ami  duties  as  attach  to 
receivers  appointed  in  cases  of  the 
voluntary  dissolution  of  a  corporar 
tion;  and  aU  such  other  powers, 
rights  and  liabilities  as  attach  by 
statute,  or  for  such  other  or  further 
order  as  the  court  may  see  fit  to 
grant.  And,  &c. 
(Jurat ;  in  the  usual  form.) 

Should  the  court  consider  the  petition  sufficiently 
strong  in  its  facts,  it  would,  most  likely,  grant 
an  order  to  show  cause  and  a  temporary  injunc- 
tion.^) 

(a)  As  was  done  in  the  case  of  the  Franklin  Bank,  although  that 
occurred  before  the  revised  statutes. 
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Ordeb  to  be  entered : 

At  a  Special  Term,  &c. 
Present,  dkc. 

(Title.) 

In  the  matter  of  the  A.  Bank  \ 
of  the  city  of  New  York.  ) 
On  reading  and  filing  the  petition  of  O.  B.,  a 
shareholder  and  creditor  of  the  mid  the  A.  Bank 
of  the  city  of  New  York,  setting  forth,  among  other 
things,  that  the  said  bank  is  v/ruMe  to  pay  its  debts  ; 
and  other  facts,  showing  that  the  said  bank  must  be 
insolvent  /  cmd  on  motion  of  Mr.  J.  B.,  of  counsel 
for  the  petitioner :  it  is  ordered,  that  the  said  A.  Bank 
of  the  city  of  New  York  and  its  officers  show  cause 
before  this  cowrt,  at,  &c,  on,  dkc.,  at  —  6 } clock  in  ilie 
forenoon  of  that  day  or  as  soon  thereafter  as  counsel 
can  be  heard  why  an  injunction  should  not  issue  and 
a  receiver  be  appointed  agreeably  to  the  prayer  of  the 
said  petition.  And  that  a  copy  of  this  order  and  of  the 
said  petition  be  forthwith  served  on  the  president  or 
cashier  of  the  said  bank  and  on  the  attorney-general ; 
cmd  that,  in  the  mean  time  and  until  the  further  order 
of  this  court,  ike  said  A.  Bank  of  New  York  and  its 
officers  be  and  Jiereby  are  enjoined  from  paying  out, 
transferring  or  otherwise  disposing  of  the  money, 
property  or  funds  of  the  said  bank  orfro7n  receiving 
payment  of  or  transferring  or  assigning  any  note, 
biU  or  other  evidence  of  debt  or  any  sum  of  money  or 
demand  due  or  owing  to  the  said  bank,  except  so  far 
as  to  receive  payment  of  the  same  in  specie  or  in  the 
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* 

bills  of  banks  in  the  city  of  New  York,  other  Hum  the 
biUs  of  the  said  A.  Bank  of  New  York.  » 

There  is  no  fixed  rule  for  the  amount  of  security 
which  a  receiver  of  a  banking  institution  shall  give. 
In  The  matter  of  the  Empire  City  Bank,  10  Howard's 
Pr.  Rep.  498,  Justice  Roosevelt  observed :  "  My  duty, 
"  it  seems  to  me,  whether  disagreeable  or  otherwise, 
"  is  perfectly  clear — to  declare  this  bank,  in  the  sense 
"of  the  Statute  of  1849,  insolvent,  and  to  appoint  a 
"  receiver  of  its  property  and  effects.    The  United 
"  States1  Trust  Company,  and  several  highly  respect- 
"  able  individuals  have  been  nominated  to  discharge 
"  the  trust.    As  no  mere  personal  obligation  can  be 
"  equal  to  the  mortgages  and  public  stocks,  to  the 
"  amount  of  one  million  of  dollars,  pledged  as  security 
"  by  the  Trust  Company,  and  as  that  institution  has 
"been  created  by  law,  among  other  objects,  for  the 
"  express  purpose  of  meeting  such  requirements,  I 
"  can  feel  no  hesitation  in  making  a  selection  between 
"the  nominees.    Private  preferences,  in  this  as  in 
"  most  other  judicial  acts,  must  yield  to  public  con- 
"  siderations.    No  man,  and  the  counsel  of  no  man, 
"  has  a  right  to  complain  that  he  or  his  particular 
"  friend  is  not  appointed  a  receiver,  especially  where 
*the  assets,  as  in  these  bank  cases,  to  be  entrusted 
"  to  his  responsibility,  are  counted  not  by  tens,  but 
"  by  hundreds  of  thousands.    There  are  absent  par- 
"ties  interested  as  well  as  those  who  are  present 
"  — minors  too,  as  well  as  adults ;  and  those  who 
"rely,  and  have  a  right  to  rely,  exclusively  and 
"  without  professional  intervention,  on  the  care  and 
"  vigilance  and  unbiassed  judgment  of  the  court. 
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"  I  make  these  remarks,  not  so  much  with  refe- 
rence to  anything  that  has  occurred  in  these  im- 
mediate proceedings,  as  with  reference  to  some 
"incidents  in  the  action  of  a  kindred  institution 
"lately  before  me.  In  that  case,  the  individual  bond 
"  of  the  applicant,  fortified  by  three  sureties,  in  the 
"  penalty  of  $50,000,  was  tendered  in  connection  with 
w  the  request  of  several  creditors  and  stockholders, 
"as  an  all-sufficient  and  undeniable  basis  for  the 
"appointment,  and  no  other  creditors  or  stock- 
holders, it  was  said,  objected  to  the  nomination. 
"But  no  public  notice  had  been  given,  and,  for 
"aught  that  appeared,  a  large  number  of  persons, 
"  entitled  to  be  heard,  or  at  least  to  be  considered, 
"  had  no  knowledge  of  the  proceedings.  This  bond 
"  was  accompanied  by  the  affidavits,  not  of  the  prin- 
"  cipal,  but  of  the  three  sureties,  declaring  themselves 
uto  be  worth,  one,  fifty  thousand,  and  the  others 
u  each  twenty-five  thousand  dollars,  over  and  above 
"  all  debts  and  liabilities.  One  of  the  two  last,  how- 
"  ever,  whose  name  was  before  me  in  a  list  of  the 
"  assets  of  another  bankrupt  institution,  appeared  to 
"  be  a  defaulter  in  the  shape  .of  overdrafts  to  the 
"  amount  of  from  one  to  two  hundred  thousand  dol- 
lars. And  the  gentleman  subsequently  proposed 
"as  a  substitute  in  his  place,  although  justifying  in 
"  the  sum  of  $50,000  *  in  real  and  leasehold  estate' 
"  added,  by  implication,  that  the  property  was  sub- 
ject to 4  incumbrances  thereon,'  and  that  this,  in  his 
"  opinion,  was  its  value  *  over  and  above '  them.  It 
"  was  suggested,  in  answer  to  these  objections,  that 
"  a  clause  should  be  inserted  in  the  order  directing 
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"  the  receiver,  from  time  to  time,  to  deposit  all  sums 
"  of  $5,000  and  upwards  in  the  Trust  Company. 

"  But  what  additional  safeguard  is  there  in  such 
"  a  provision  ?  Does  not  every  order  appointing  a 
"  receiver  contain,  by  implication,  if  not  expressly,  a 
"  direction  that  all  the  funds,  when  collected,  shall 
"  be  kept  in  some  safe  depository  ? 

u  The  law,  in  requiring,  as  it  does,  proper  *  secu- 
"'rity'from  a  receiver  in  these  cases,  assumes  that, 
"  although  directed,  he  may  not  do  his  duty,  and 
"  that  it  is  only  in  such  a  contingency  that  security 
"  is  of  any  importance.  And  it  dispenses  with  this 
"  pre-requisite  in  the  case  of  the  appointment  of  the 
u  Trust  Company,  only  because  ( its  whole  capital, 
" i  stock,  property  and  effects  are,  by  law,  made  ab- 
" '  solutely  liable  for  such  deposits,  in  preference '  to 
"  all  other  liabilities. 

"  A  like  order  must,  therefore,  be  entered  in  this 
"  case  (to  be  drawn  up  and  submitted  for  settlement) 
"  as  in  that  of  the  Knickerbocker  and  Suffolk  banks" 
We  give,  in  a  note,  a  copy  of  the  order  as  settled 
and  entered.(a) 


(a)  At  a  special  term  of  the  Supreme  Court  of  the  State  of 
New  York  held  at  the  City  Hail  of  the  city  of 
New  York,  the  twenty-ninth  day  of  January, 
one  thousand  eight  hundred  and  fifty -five. 

Present 

Hon.  Jambs  J.  Roosevelt, 

One  of  the  Justices  of  the  said  court 

In  the  matter  of  the    > 

Empire  City  Bank.     S 

An  application  haying  been  heretofore  made 

to  the  above-named  Justice  of  this  Court  by  George  H.  Purser,  a  cred- 
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In  the  case  of  the  Mechanic^  Banhing  Association 
(September,  1857,)  a  judge  required  a  bond  from 
the  receiver  in  $50,000  with  two  sureties,  each  justi- 
fying  in  $100,000. 


itor  of  the  Empire  City  Bank,  a  joint-stock  association  for  banking 
purposes,  issuing  bank  notes  to  circulate  as  money,  for  an  order  declar- 
ing the  said  bank  insolvent  and  for  the  appointment  of  a  receiver  of  the 
same  and  for  an  injunction  restraining  the  said  bank  from  the  exercise 
of  any  of  its  corporate  rights  in  pursuance  of  the  act  of  the  legislature 
of  the  State  of  New  York,  entitled  "  An  act  to  enforce  the  responsibility 
*  of  stockholders  in  certain  banking  corporations  and  associations  as 
"prescribed  by  the  constitution,  and  to  provide  for  the  prompt  pay- 
ment Of  demands  against  such  corporations  and  associations,'1  passed 
April  5th,  1849 ;  and  subsequent  applications  having  also  been  made 
by  other  creditors  of  the  said  bank ;  and  it  appearing  to  the  said  Justice 
that  the  said  (George  H.  Purser  was,  at  the  time  of  his  said  application, 
a  creditor  of  the  said  bank  having  a  demand  against  the  same  exceeding 
one  hundred  dollars  arising  upon  a  debt  contracted  since  the  first  day 
of  January,  one  thousand  eight  hundred  and  fifty ;  that  the  payment  of 
the  same  had  been  refused  by  the  said  the  Empire  City  Bank  and  that 
more  than  ten  days  had  elapsed  since  the' said  refusal  at  the  time  of  the 
said  application.  And  it  further  appearing  to  the  said  Justice  that  the 
Union  Bank  and  the  American  Exchange  Bank  in  the  city  of  New  York, 
were  creditors  of  the  said  Empire  City  Bank  and  had  similar  demands 
against  the  said  Empire  City  Bank,  arising  in  like  manner  and  that 
payment  of  the  said  demands  had  been  in  like  manner  refused  and  that 
more  than  ten  days  had  elapsed  since  the  said  refusals  respectively ;  and 
it  farther  appearing  to  the  said  Justice  that  Isaac  Frost  and  others  were 
also  creditors  of  the  said  The  Empire  City  Bank  and  that  they  had  ob- 
tained a  judgment  against  the  same  and  that  an  execution  against  the 
property  of  the  said  Empire  City  Bank  had  been  returned  unsatisfied ; 
and  it  further  appearing  to  the  said  Justice  that  other  executions  against 
the  said  The  Empire  City  Bank  could  not  be  satisfied  out  of  any  prop- 
erty of  the  said  bank,  and  certain  accounts  of  the  assets  and  liabilities 
of  the  said  bank  having  been  exhibited  to  the  said  Justice  and  Abraham 
If.  Binninger,  the  President,  and  Robert  T.  Creamer,  the  Cashier  of 
the  said  bank,  having  been  examined  on  oath  before  the  said  Justice 
touching  the  condition  of  the  said  bank ;  now,  on  filing  the  several 
applications  and  petitions  of  the  said  creditors  and  the  several  answers 
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The  court  can  appoint  a  receiver  or  receivers  at 
any  stage  of  proceedings  against  an  insolvent  bank ; 


of  the  said  bank  thereto ;  and  on  taking  the  said  examinations  of  the 
said  officers  of  the  said  bank  and  other  testimony  herein ;  and  on  hear- 
ing Mr.  Charles  Tracy,  of  counsel  for  the  said  bank,  and  Mr.  J.  If. 
Mason,  of  counsel  for  the  said  applicant  George  H.  Purser,  and  Messrs* 
Piatt,  Gerard  &  Buckley,  attorneys  for  Isaac  Frost  and  others,  and  Mr. 
Henry  Hilton,  of  counsel  for  the  American  Exchange  Bank,  the  said 
Justice  doth  determine  that  the  said  association  is  not  clearly  solvent ; 
— whereupon  and  on  motion  of  Mr.  J.  M.  Mason,  of  counsel  for  George 
H.  Purser,  it  is  hereby  adjudged  and  decreed  that  the  said  Justice,  by 
virtue  of  the  power  and  authority  in  him  vested,  doth  adjudge  and 
declare  that  the  said  The  Empire  City  Bank  is  insolvent  And  it  is 
further  ordered,  that  the  United  States  Trust  Company  of  New  York,  a 
corporation  created  under  and  by  virtue  of  the  Act  of  the  Legis- 
lature of  the  State  of  New  Tork,  passed  April  12,  1868,  be  and  the 
same  hereby  is  appointed  the  receiver  of  all  and  singular  the  estate  real 
and  personal,  chattels  real,  moneys,  debts,  things  in  action,  equitable 
interests,  securities,  property  and  effects  whatsoever  and  wheresoever 
of  or  belonging  to  or  held  in  trust  for  the  said  bank  or  in  which  the 
said  bank  has  any  right,  title  or  interest,  and  also  all  bonds  and  mort- 
gages, deeds,  writings,  leases,  muniments  of  title,  books  of  account, 
things  in  action  and  effects  of  the  said  The  Empire  City  Bank.  And  it 
further  appearing  that  the  said  The  Empire  City  Bank  had  executed 
an  instrument,  bearing  date  the  twelfth  day  of  January,  one  thousand 
eight  hundred  and  fifty-five,  purporting  to  be  an  assignment  in  trust  of 
all  the  assets  of  the  said  bank  to  Smith  Barker,  James  Conner  and 
Charles  S.  Tappan,  and  that  the  said  alleged  instrument  of  assignment 
is  in  contravention  of  the  Statutes  of  the  State  of  New  York,  it  is  hereby 
further  ordered,  adjudged  and  declared  that  the  said  alleged  instrument 
of  assignment  is  utterly  void  and  of  no  effect  And  it  is  further,  ordered 
that  the  said  The  Empire  City  Bank  and  its  officers,  servants  and  agents 
and  the  said  Smith  Barker,  James  Conner  and  Charles  S.  Tappan,  the 
said  alleged  assignees,  deliver  over  to  the  said  receiver  all  and  every  the 
said  estate,  real  and  personal,  chattels  real,  moneys,  securities,  property 
and  effects,  bonds,  mortgages,  deeds,  writings,  leases,  muniments  of 
title,  books  of  accounts,  vouchers  and  other  evidences  of  debt  under  the 
direction  of  Stephen  Cambreleng,  of  the  city  of  New  York,  counselor 
at  law,  who  is  hereby  constituted  referee  for  that  purpose ;  and  that 
they  also,  under  the  direction  of  the  said  referee,  execute  and  deliver 
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but  it  is  most  likely  to  take  place  at  the  time  of 
showing  cause  against  the  above  order,  when  a  per- 
manent injunction  can  also  be  embraced. 

Order  of  reference  for  receivers. 

At  a  court,  &c. 
Present,  dec. 

In  the  matter  of  the  A.  Bemk  \ 
of  the  city  of  New  York.     ) 

On  reading  and  fling  the  petition 
of  G.  J3.,  of  dkc.,  a  creditor  and  shareholder  of  the 


to  the  said  receiver  all  necessary  and  proper  deeds  and  assignments  as 
the  said  referee  shall  direct  and  require. 

And  it  is  farther  ordered  that  the  said  receiver  be  vested  with  all  the 
powers,  duties  and  obligations  of  receiver  according  to  the  laws  of  this 
State  and  the  rules  and  practice  of  this  court ;  and  have  full  power  and 
authority  to  inquire  after  and  take  possession  of  all  and  every  such 
property  and  effects ;  and  for  that  purpose  to  examine  the  officers  of 
the  said  bank  and  the  said  assignees  and  such  other  persons  as  may 
be  necessary  and  proper,  on  oath,  before  said  referee,  from  time  to 
time  as  said  referee  may  direct  and  require.  And  it  is  further  ordered 
that  the  said  receiver  take  charge  of  the  property  and  effects  of  the 
said  bank ;  and  collect,  sue  for  and  recover  the  debts  and  demands  that 
may  be  due  and  become  due  to  the  said  bank  and  all  property  that  may 
belong  to  the  said  bank.  And  that  the  said  receiver  be,  at  all  times, 
subject  to  the  control,  direction  and  order  of  this  court  in  the  premises. 
And  it-  is  further  ordered  that  the  said  The  Empire  City  Bank  and  its 
officers  be  restrained  and  enjoined  from  exercising  any  of  the  corporate 
rights  of  the  said  bank  or  any  rights  or  privileges  granted  to  it  by  law ; 
and  that  the  said  The  Empire  Oity  Bank  and  its  officers,  servants  and 
agents  and  the  said  Smith  Barker,  James  Conner  and  Charles  S.  Tappan 
be  restrained  and  enjoined  from  collecting  and  receiving  any  debts  or 
demands  due  to  the  said  bank  and  from  paying  out  or  in  any  way 
transferring  or  delivering  to  any  person  any  of  the  money,  property  or 
effects  of  the  said  bank,  excepting  as  is  allowed  and  directed  by  this 
order  and  as  shall  be  allowed  and  directed  by  the  further  order  of  this 
court 
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said  A.  Bank  of  the  city  of  New  York,  alleging  cmd 
setting  forth  the  insolvency  of  the  eaid  bank  and 
praying  for  cm  injunction  cmd  receiver  or  receivers 
under  the  provisions  of  those  parts  of  the  Revised 
Statutes  of  the  State  of  New  York,  entitled,  u  Of  pro- 
ceedings against  corporations  in  equity  ;"  cmd  this 
court  homing  granted  a  temporary  injunction  order 
m  the  premises  cmd  embracing  an  order  to  show 
cause  on  this  day,  why  cm  injunction  order  should 
not  issue  pursuant  to  the  prayer  of  the  said  petition 
and  one  or  more  receivers  of  tike  estate,  funds  and 
effects  of  the  said  A.  Bank  of  the  city  of  New  York 
be  appointed;  and  after  hearing  Mr.  J.  JR.,  of  counr 
set  for  the  said  petitioner  [and  after  reading  affida- 
davits  on  the  part  of  the  said  bank  and  its  officers, 
and  hearing  Mr.  J.  J.  in  support  of  such  affidavits 
and  in  opposition  to  the  said  petition],  it  is  ordered, 
adjudged  and  decreed,  cmd  this  court,  by  virtus  of  the 
power  and  authority  vested  in  it  by  the  provisions  of 
the  statutes  aforesaid,  doth  order,  adjudge  cmd  decree, 
that  one  or  more  receivers  be  appointed  to  take  charge 
of  the  property  cmd  effects  of  the  said  A.  Bank  of  the 
city  of  New  York  and  to  collect,  sue  for  and  recover 
the  debts  and  demands  due,  and  the  property  belong- 
ing to  the  said  bank,  who  shall,  in  all  respects,  be  sub- 
ject to  the  control  of  the  court.  And  for  that  purpose, 
it  is  also  ordered,  that  it  be  referred  to  C.  Dn  residing 
in  the  city  of  New  York  as  referee  to  examine  and 
ascertain  who  me  or  is  a  suitable  person  or  (a)  per-. 


(a)  It  will  be  seen  that,  under  the  provisions  of  the  statute  relative 
to  the  voluntary  dissolution  of  corporations,  any  of  the  directors. 
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sons  to  he  appointed  the  receivers  to  take  charge  of  the 
property  and  effects  of  such  bank  and  to  coUect,  sue 
for  and  recover  the  debts  and  demands  that  may  be 
due  and  the  property  thai  may  belong  to  such  bank, 
with  other  powers,  liabilities  and  rights  and  for  the 
purposes  and  pursuant  to  the  statutes  in  that  case 
made  and  provided  ;  and  of  how  many  persons  the 
said  receivers  should  consist;  and  it  is  further 
ordered,  that  he  report  the  names  of  the  sureties,  who 
may  he  proposed  for  the  said  persons  respectively, 
and  as  to  the  fitness  and  sufficiency  of  the  said  pro- 
posed sureties  to  give  bond,  with  the  person  or  persons 
who  may  be  appointed  receivers,  as  aforesaid,  in  the 
sum  of  $50,000  /  (a)  and  that' he  report  thereon  with 
aU  convenient  speed  And  the  preliminary  injunc- 
tion order  heretofore  granted  is  continued. 

On  the  comiog  in  of  the  report,  the  oedbe  for 
the  receivers  and  a  permanent  injunction  will  ran  as 
follows: 

At  a  court,  &e. 

Present,  &c. 
(Title.) 

On  reading  the  report  of  8.  C,  H&quire,  referee 
herein,  bearing  date  the day  of ,  made 


trustees  or  other  officers  or  stockholders  are  eligible  for  the  appoint- 
ment of  receivers ;  but  that  there  is  no  provision  In  regard  to  directors, 
be,  of  an  insolvent  bank. 

(a)  This  was  the  Bum  fixed  by  the  court  in  the  case  of  the  Frank- 
tin  Bank :  1  Paige's  C.  R.  86. 
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pursuant  to  an  order  of  this  court  in  the  above  mat- 
ter, bearing  date  the day  of ,  whereby  it 

woe,  among  other  thmgs,  referred  to,  &c.,  to  examine 
and  ascertain,  dkc.  [here  recite  the  order].  By 
which  report  it  appears  that  the  said  referee  had  been 
attended  by  counsel  touching  the  matters  so  referred 
m  and  by  the  said  order,  and  that  A.  B.,of  <Sccn 
were  proposed  by  the  president,  directors  cmd  com- 
pany of  the  N.  I.  Bank  of  the  city  of  New  York 
cmd  by  others  cmd  tltat  they  are  ft  and  proper  per- 
sons for  such  receivers  /  and  that  J.  H.,  of  cba, 
cmd  P.  H.,  of,  &c.,  are  offered  as  sureties  for  the 
faithful  discharge  of  their  trust  as  receivers  /  and 
that  they  are  and  each  of  them  is  of  sufficient  ability 
and  fully  competent  to  become  such  sureties  in  the 
mm  of  fifty  thousand  dollars ;  and  the  truth  of  the 
several  matters  stated  in  the  said  petition  being  salis- 
.  faetorily  proved  to  this  court :  it  is  this  day  ordered, 
and  this  court,  in  pursuance  of  the  directions  of  the 
statute  in  such  case  made  and  provided,  doth,  by  this 
injunction  order,  enjoin  and  restrain  the  said  A. 
Bank  of  the  city  of  New  York  and  its  officers,  agents, 
solicitors,  aMorneys  and  servants  and  each  and  every 
of  them  from  exercising  any  of  Us  corporate  rights, 
privileges,  or  franchises  and  from  collecting  or  re- 
ceiving any  debts  or  demands  and  from  paying  out 
ov  in  any  way  transferring  or  delivering  to  any 
person  any  moneys,  property  or  effects  of  such  bank 
until  the  further  order  of  the  court.  And  it  is  fur- 
ther ordered,  thai  the  said  A.  B.,  <&c.,  be  and  they  are 
hereby  appointed  receivers  of  and  to  take  charge  of  the 
property  and  effects  of  the  said  A.  Bank  of  the  city 
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of New York  /  and  to  collect^  sue  for  and  recover  the 
debts  and  demands  that  may  be  due  and  the  property 
that  may  belong  to  the  said  bank  ;  but  they  shaR,  in 
aU  respects,  be  subject  to  the  control  of  the  court 
Such  receivers  shall  be  vested  with  all  the  estate,  real 
and  personal,  of  such  bank,  from  the  time  of  their 
having  Med  the  security  bereinbefore  required ;  and 
shall  be  trustees  of  such  estate  for  the  benefit  of  the 
creditors  of  such  bank  and  of  its  stockholders.    Such 
receivers  shall  have  aU  the  power  and  authority  con- 
ferred by  law  on  trustees  to  whom  an  assignment  of 
the  estate  of  insolvent  debtors  may  be  made^  pursuant 
to  the  provisions  of  the  fifth  chapter  of  the  second  part 
of  the  revised  statutes  and  of  all  other  statutory 
powers  and  enactments  touching  bcmking  corporations 
or  associations.    If  there  shall  be  any  stmt  remaining 
due  on  any  share  of  stock  subscribed  in  such  compwvyy 
the  receivers  shall  immediately  proceed  and  recover 
the  same,  unless  the  person  so  indebted  shall  be  wholly 
insolvent ;  and  for  that  purpose  may  file  equity  com- 
plaints or  may  commence  and  prosecute  an  action  at 
law  for  the  recovery  of  such  sum,  without  the  consent 
of  cmy  creditors  of  such  bank.     The  said  receivers, 
immediately  on  their  appointment,  shall  give  notice 
thereof  which  shaU  contain  the  same  matters  required 
by  law  in  notices  of  trustees  of  insolvent  debtors; 
and,  in  addition  thereto,  shall  require  all  persons 
holding  cmy  open  or  subsisting  contract  of  such  bank 
to  present  the  same  in  writing  in  detail  to  such  re* 
cevvers  at  Hie  time  and  place  in  such  notice  specified; 
which  shad  be  published  for  three  weeks  in  the  state 
paper  and  in  a  newspaper  printed  in  the  cotmty  where 
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the  principal  place  of  conducting  the  business  of  such 
bank  shall  have  been  situated.  And  aU  sales,  assign- 
ments, transfers,  mortgages  and  conveyances  of  amy 
pa/rt  of  the  estate,  real  or  personal,  in^/ading  things 
in  action  of  every  such  bamk  made  after  the  JUing  of 
the  petition  for  an  injunction  or  injunction  order  and 

a  receiver  or  receivers  (i.  e.  after day  of 

last)  inpayment  of  or  as  a  security  fo?'  any  existing 
or  prior  debt  or  for  any  other  consideration  and  all 
judgments  confessed  by  such  bank,  after  thai  time,  are 
hereby  decreed  and  declared  to  be  absolutely  void  as 
against  the  said  receivers  and  as  against  the  creditors 
of  such  bamk.  And  after  the  first  publication  of  the 
notice  of  the  appointment  of  the  said  receivers,  every 
person  having  possession  of  any  property  belonging 
to  the  said  bank  and  every  person  imddbted  to  it,  shall 
account  amd  answer  for  the  amowit  of  such  debt  and 
for  the  value  of  such  property  to  the  said  receivers  / 
and  all  the  provisions  of  law  in  respect  to  trustees  of 
insolvent  debtors,  the  collection  and  preservation  of 
the  property  of  such  debtors,  the  concealment  and 
discovery  thereof,  and  tlie  means  of  enforcing  such 
discovery,  shall  be  applicable  to  the  receivers  so  ap- 
pointed amd  to  the  property  of  such  bank.  And  such 
receivers  shall  home  the  same  power  to  settle  any  con- 
troversy that  shall  arise  between  them  and  any  debtors 
or  creditors  of  such  bank  by  a  reference,  as  is  given 
by  law  to  trustees  of  insolvent  debtors;  and  the  same 
proceedings,  for  that  purpose,  shall  be  had  and  with 
the  like  effect ;  amd  application  for  the  appointment 
of  referees  may  be  made  to  amy  officer  authorized  to 
appoint  such/referees,  on  the  application  of  trustees  of 
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insolvent  debtors,  who  shall  proceed  therein  in  the 
same  manner  ;  and  the  referees  shall  proceed  m  like 
manner  and  file  their  report  with  the  like  effect  in  all 
respects.  The  said  receivers  shall  be  subject  to  all  the 
duties  and  obligations  by  law  imposed  on  trustees  of 
insolvent  debtors,  so  far  as  they  may  be  applicable, 
except  where  other  provisions  shall  be  therein  made. 
They  shall  call  a  general  meeting  of  the  creditors  of 
such  bank  within  four  months  from  the  time  of  their 
appointment,  when  all  accounts  and  demandsfor  and 
against  such  bank  and  all  its  open  and  subsisting 
contracts  shaU  be  ascertained  and  adjusted,  as  far  as 
may  be  ;  and  the  amount  of  moneys  in  the  hands  of 
the  receivers  declared.  Such  receivers  shall,  in  addi- 
tion to  their  actual  disbursements,  be  entitled  to  such 
commissions  as  the  court  shall  allow,  not  exceeding 
ike  sum  allowed  by  law  to  executors  or  administrators. 
The  receivers  shaU  retain,  out  of  the  moneys  in  their 
hands,  a  sufficient  amount  to  pay  the  sums  which 
they  are  hereinbefore  authorized  to  payy  for  the 
purpose  of  canceling  and  discharging  any  open  or 
subsisting  engagements.  If  any  suit  or  action  be 
pending  against  the  said  bank  or  against  the  re- 
ceivers, for  any  demand,  the  receivers  may  retain  the 
proportion  which  would  belong  to  such  demand  if 
established  and  the  necessary  costs  and  proceedings, 
in  their  Iwmds,  to  be  applied  according  to  the  event  of 
such  sudt  or  to  be  distrHmted  in  a  second  or  other 
dividend.  The  receivers  shall  distribute  the  residue 
of  the  moneys  in  their  hands  at  (lie  times,  in  the  order 
of  payment  and  with  the  formalities  set  forth  in  the 
statutes  ;  and  shaU  aooownt  and  be  subject  to  account 
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as  is  therein,  directed.  And  the  said  receivers  shall 
be  subject  to  the  control  of  this  court — and  may  be 
compelled  to  account  at  any  time  ;  and  they  may  be 
removed  by  the  court — amd  amy  vacancy  created  by 
such  removal,  by  death  or  otherwise,  may  be  supplied 
by  the  cov/rt. 

The  after-powers  and  authority  of  the  receivers 
of  an  insolvent  bank,  are  co-extensive  with  those 
allowed  to  similar  officers  of  an  incorporated  com- 
pany voluntarily  dissolved.  The  Act  "  to  facilitate 
"  the  collection  of  debts  against  corporations,"  passed 
March  19,  1852,  (Ch.  71,  p.  67,)  enacts,  that  any 
receiver  theretofore  appointed  by  virtue  of  the  stat- 
ute "  Of  proceedings  against  corporations  in  equity," 
(2  R  S.  461,) — on  the  insolvency  of  a  corporation — 
shall  possess  the  same  powers  and  be  subject  to  like 
duties  as  are  provided  in  relation  to  receivers  under 
voluntary  dissolution  of  corporations. 

It  is  the  duty  of  the  receiver  of  an  insolvent  cor- 
poration, to  call  upon  the  stockholders  to  pay  the 
balances  due  upon  the  shares  of  stock  held  by  them 
respectively,  where  he  has  reason  to  believe  the 
whole  amount  due  from  those  who  are  solvent  will 
be  wanted  for  the  payment  of  the  creditors  of  the 
corporation  and  the  expenses  of  executing  the  trust : 
Pentz  v.  Hawley,  1  Barb.  C.  R.  122. 

And  the  mere  fact  that  the  whole  amount  due  from 
any  particular  stockholder,  for  his  stock,  may  not 
ultimately  be  wanted  for  that  purpose  if  all  the 
other  solvent  stockholders  should  pay  their  ratable 
proportions,  according  to  the  amount  of  their  stock, 
will  not  authorize  the   particular   stockholder  to 
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enjoin  the  receiver  from  proceeding  to  enforce  the 
payment  of  the  balance  due  from  such  stockholder, 
in  the  first  instance :  lb. 

The  provision  of  the  revised  statutes  authorizing 
the  receivers  of  insolvent  corporations  to  sue  for  and 
recover  any  sum  remaining  due  upon  any  share  of 
its  capital  stock,  is  merely  a  cumulative  remedy : 
Mann  v.  Carrie,  2  Barb.  S.  C.  Rep.  294. 

And  the  rule  is  the  same  whether  the  stock  be  held 
by  an  orginal  stockholder  or  by  an  assignee :  lb. 

If  any  balance  remains  in  the  hands  of  the  receiver 
of  an  insolvent  corporation,  after  satisfying  the  debts 
of  the  corporation,  and  the  necessary  expenses  of 
executing  the  trust,  it  must  be  distributed  among 
the  several  stockholders  who  have  paid  in  full  for 
their  stock :  Pente  v  Hwwley,  1  Barb.  C.  R.  122. 

Where  a  receiver  of  a  corporation  has  been  ap- 
pointed, under  the  provisions  of  the  revised  statutes 
relative  to  proceedings  against  corporations  in  equity, 
and  its  property  and  effects  have  thus  become  vested 
in  him  for  the  benefit  of  the  creditors  and  stock- 
holders of  the  institution,  the  answer  of  the  corpora- 
tion cannot  affect  the  property  in  the  hands  of  such 
receiver,  nor  have  any  effect  whatever  in  determin- 
ing the  right  to  the  same :  Dwenport  v.  City  JBcmk 
of  Buffalo,  9  Paige's  C.  R.  12. 

Where  a  final  order  has  been  made  for  the  ap- 
pointment of  a  receiver  of  the  property  and  effects 
of  a  corporation,  and  to  close  up  its  concerns  and 
distribute  such  property  and  effects  among  its  cred- 
itors and  stockholders,  under  the  provisions  of  the 
revised  statutes  relative  to  proceedings  against  cor- 

18 
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poration8  in  equity,  such  order  is  in  the  nature  of 
the  usual  decree  in  a  creditor's  suit  against  executors 
or  administrators ;  and  any  creditor  who  has  a  claim 
upon  the  fund,  but  who  is  not  a  nominal  party  to 
the  suit,  may  make  himself  a  party  thereto,  in  fact, 
by  coming  in  and  presenting  his  claim  under  the 
decree  and  submitting  himself  to  the  jurisdiction  of 
the  court,  for  the  settlement  and  adjustment  of  his 
claim  upon  the  fund  to  be  •  distributed,  as  directed 
by  the  decree  or  order  of  the  court,  under  which 
such  claim  is  presented :  Matter  of  City  Bank  of 
Buffalo,  10  Paige's  0.  R  378 ;  and  a  creditor  who 
comes  in  and  makes  his  claim  under  such  a  decree  is, 
quasi,  a  party  to  the  suit,  and  is  entitled  to  the 
benefit  of  the  decree,  as  such  party ;  and  he  may  be 
restrained  from  proceeding  at  law  for  the  recovery 
of  such  claim :  lb. 

A  receiver  of  an  insolvent  banking  association  or 
corporation  does  not  represent  it  exclusively.  He 
stands  as  the  representative  and  trustee  for  the 
creditors  as  well  as  for  the  stockholders :  Gfflett  v. 
Moody,  3  Comst  479 ;  TcHmage  v.  PeU,  3  Selden, 
328.  Such  a  receiver  may  repudiate  the  illegal 
transfer  of  its  securities  by  its  officers  and  claim 
them  as  part  of  its  fund,  as  well  as  assert  the  rights 
of  either  when  otherwise  affected  by  the  fraudulent 
or  illegal  acts  of  the  institution:  lb.  It  is  to  be 
remembered  that  what  is  here  said  has  reference  to 
receivers  of  the  property  and  effects  of  a  corpora- 
tion having  banking  powers.  With  regard  to  re- 
ceivers of  the  property  and  effects  of  corporations, 
and  associations  in  the  nature  of  corporations,  not 
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being  moneyed  corporations,  they  have  no  greater 
or  other  powers  than  receivers  in  ordinary  creditors* 
suits :  Matim,  Recewer,  dec.,  v.  JPente,  3  Comstock, 
415 ;  and  see,  Hoyt  v.  Thompwn,  3  Sand.  Superior 
C.  R  416. 

The  general  forms  which  we  have  heretofore 
given,  to  be  used  in  relation  to  dividends,  will  apply 
in  cases  of  a  receiver  of  an  insolvent  banking  cor- 
poration. While,  in  connection  with  them,  it  will  be 
well  to  give  extracts  from  "  an  act  relative  to  receiv- 
ers of  banking  corporations,"  passed  in  1844  (ch. 
239.) 

By  the  first  section:  aIt  shall  be  lawful  for 
"receivers  of  the  property  and  effects  of  banking 
"  corporations  from  time  to  time  to  make  dividends 
u  of  the  moneys  in  their  hands  among  the  creditors  of 
"  such  corporations,  until  the  payment  of  such  cred- 
"  iters  in  full :  and  no  dividends  shall  be  made  to  the 
"stockholders  of  such  corporations  until  after  the 
a  final  dividend  to  the  creditors."  And  by  part  of  §  2, 
tt  Such  receiver  shall  be  subject  to  the  direction  and 
"  control  of  the  court  as  to  the  time  of  making  divi- 
dends both  to  the  creditors  and  stockholders  of 
u8uch  corporations  and  as  to  the  time  of  closing  up 
"the  concerns  of  such  corporations  and  rendering 
tt  their  final  account." 

Under  the  act  of  1832,  relative  to  the  abatement 
of  suits  by  or  against  corporations,  a  suit  which  has 
been  brought  by  a  corporation  may  be  continued 
by  the  receiver  of  such  corporation,  either  in  his 
own  name,  as  such  receiver,  or  in  the  name  of  the 
corporation,  under  an  order  of  the  court,  made  upon 
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a  summary  application :  Tdhmage  v.  Pdl,  9  Paige's 

C.  R.  410. 

Associations  under  the  general  banking  act,  being 
corporations,  suits  brought  by  them  in  the  name  of 
their  president  may  be  continued  in  the  name  of  the 
receiver,  under  a  special  order  of  the  court.  But 
after  the  appointment  of  a  receiver,  and  the  transfer 
to  him  of  all  the  property  and  effects  of  the  associ- 
ation, such  suits  cannot  be  continued  and  prosecuted 
in  the  name  of  the  president  of  the  association: 
Tdlmage  v.  Pdl,  9  Paige's  C.  R.  410. 

In  an  action  against  a  shareholder  to  pay  up  his 
shares,  the  defendant  cannot  question  the  regularity 
or  propriety  of  the  receiver's  appointment :  Sagory 
v.  Dubois,  8  Sand.  Ch.  R.  466.  A  receiver  in  such 
an  action,  is  entitled  to  recover  interest  from  the 
date  fixed  by  him  for  the  payment  of  demands 
due  from  the  company :  lb. 

A  resolution  of  a  company  that  there  shall  be  no 
further  call  on  shares,  will  be  void  as  against  a 
receiver  appointed  after  its  insolvency :  lb. 

The  legislature  of  Georgia  having  recognized  and 
ratified  the  appointment  of  a  receiver  or  assignee 
made  by  the  stockholders  of  a  corporation  before 
forfeiture  of  their  charter ;  it  was  held  that  the  duty  of 
calling  in  the  unpaid  stock  to  discharge  debts,^ 
devolved  upon  the  trustee :  Hightawer  v.  Thornton, 
8  Geo.  486.  Also,  that  if  the  trustee,  fraudulently 
combining  with  the  stockholders,  neglected  or  re- 
fused to  do  his  duty,  the  proceeding  might  be  main- 
tained directly  by  the  creditor  in  his  own  name 


INSURANCE    COMPANY.        ASSOCIATION.  277 

t  the  stockholders,  making  the  receiver  a  party 
defendant :  Hightower  v.  Thornton,  8  Geo.  486. 

In  South  Carolina,  it  has  been  decided  that  where 
receivers  are  appointed  for  an  insolvent  corporation, 
under  an  order  of  a  court  of  chancery  with  author- 
ity to  collect  unpaid  installments  from  stockholders, 
such  receivers  possess  the  powers  which  are  given 
by  the  charter  of  the  corporation  to  the  directors, 
in  such  cases,  both  as  to  the  time  of  payment  and 
the  amounts  to  be  called  in :  Mall  v.  United  States 
Ins.  Co.  5  Gill,  484.  Also,  that  an  order  of  court 
directing  the  receivers  of  an  insolvent  corporation 
to  give  sixty  days  to  the  stockholders  to  pay  the 
remaining  installments,  does  not  require  them  to  call 
for  the  whole  amount  at  one  time,  upon  sixty  days' 
notice,  bnt  leaves  the  receivers  the  power  of  fixing 
the  amount  of  the  several  installments  called  for,  in 
conformity  with  the  provisions  of  the  charter  of  the 
company:  lb. 

It  has  been  decided  in  New  Jersey  that  wherever 
an  assignment  has  been  made  to  a  receiver,  it  will 
pass  the  rights  and  property  of  the  corporation  pre- 
cisely in  the  same  plight  and  condition,  and  subject 
to  the  same  equities,  as  they  were  held  by  the  corpo- 
ration: Receivers  v.  Patterson  Gas  Light  Co.  3 
Zabr.  288. 

Also  in  New  Jersey,  it  has  been  adjudged  that  a 
debtor  of  an  insolvent  corporation  has  the  same 
equitable  right  of  setoff  against  a  claim  of  the  receiv- 
ers, appointed  under  the  act  entitled  "An  act  to 
prevent  frauds  by  incorporated  companies,"  that  he 
had  against  the  corporation  at  the  time  of  its  insolv- 
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ency :  Receivers  v.  Patterson  Gas  Light  Qo.,  3  Zabr. 
283.  likewise,  that  a  debtor  of  an  insolvent  bank, 
whether  his  indebtedness  has  actually  accrued  or 
not  at  the  time  of  the  insolvency,  may  set-off 
against  his  indebtedness  to  the  receivers,  either 
a  deposit  in  the  bank,  or  bills  of  the  bank  bona 
fide  received  by  him  before  the  failure  of  the 
corporation  :  lb.  As  also  that  the  claim  of  a  debtor 
against  an  insolvent  corporation  does  not  constitute 
a  legal  set-off  as  against  the  receivers.  But  in  an 
action  at  law  by  the  receivers,  the  defendant  will  be 
permitted,  under  the  provisions  of  the  statute  to  pre- 
vent frauds  by  incorporated  companies,  to  avail  him- 
self of  the  defence :  lb. 

As  to  a  Receiver  of  a  Safety-Fund  Bank  paying  its 

circulating  notes. 

The  ninth  section  of  the  safety-fund  act,  as 
amended  by  the  act  of  1842,  ch.  497,  §  8,  enacts : 
"  Whenever  any  corporation  subject  to  the  operation 
"  of  this  act  shall  become  insolvent,  and  shall  be  pro- 
"  ceeded  against  as  hereinafter  provided,  it  shall  be 
"  the  duty  of  the  Supreme  Court,  immediately  after 
"  a  final  dividend  of  the  property  and  effects  of  such 
"  insolvent  corporation  shall  have  been  made  among 
"  the  creditors  thereof,  to  cause  an  order  to  be  en- 
"  tered  on  its  minutes,  setting  forth :  1.  The  total 
"  amount  of  circulating  notes  against  the  said  corpo- 
"  ration  ascertained  and  established  by  the  said  court, 
"including  lawful  interest  thereon.  2.  The  net 
"  amount  of  money  derived  from  the  property  and 
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44  effects  of  the  said  corporation,  and  applied  under 
w  the  direction  of  the  said  court  towards  the  satisfac- 
41  tion  of  such  circulating  notes ;  and  3.  The  total 
44  amount  of  moneys  then  requisite  to  pay  off  and  dis- 
44  charge  the  said  circulating  notes.  Such  order  shall 
44  also  direct  the  receiver  appointed  to  take  charge  of 
"the  property  and  effects  of  the  corporation,  to 
44  apply  to  and  receive  from  the  superintendent  of 
"the  bank  department  the  sum  which  would  be 
44  required  to  pay  off  and  discharge  its  circulating 
44  notes.  The  receiver  is  to  leave  a  certified  copy  of 
44  the  order  (appointing  him)  with  the  superintend- 
44  ent  of  the  bank  department,  who  will  draw  his 
44  warrant  on  the  treasurer,  in  favor  of  the  receiver 
44  for  such  sum  (not  exceeding  the  bank  fund)  as  may 
44  have  been  declared  by  the  court  necessary  to  satisfy 
44  such  circulating  notes ;  and,  in  case  there  should  be 
44  a  deficiency  of  bank  fund,  then  payment  shall  be 
44  made  by  the  receiver  out  of  first  moneys  coming  to 
44  the  treasurer.  The  moneys,  thus  obtained  by  the 
44  receiver,  are  to  be  paid  out  by  him  under  the  direc- 
44  tion  of  the  court  to  the  several  creditors  of  the 
44  corporation."(a.) 

The  receiver  of  any  bank,  under  the  advice  and 
direction  of  the  Supreme  Court,  may  exclude  from 
his  final  dividend  and  from  the  statement  required 
by  the  ninth  section  of  the  safety-fond  act,  (and 
which  we  have  heretofore  given),  any  demands  which 
may  be  in  progress  of  litigation  or  cannot  be  sold 
without  too  great  sacrifice  or  &ny  real  estate  or  other 

(a)  Act  of  1842,  ch.  497,  §§  10, 11. 
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assets  belonging  to  the  bank.(a)  He  can  also  pay 
off  all  the  creditors,  without  regard  to  such  excluded 
demands  or  real  estate,  or  other  assets,  the  avails  of 
which,  when  collected  or  sold,  are  to  be  paid  by  the 
receiver,  under  the  order  of  the  court,  into  the  bank 
fund  for  the  benefit  thereof.(5) 

By  the  act  of  1846,  ch.  97,  §  2,  a  receiver  who  shall 
have  omitted  to  sell  real  estate  within  a  time  limited 
to  do  so  under  direction  of  the  court  at  public 
auction,  may  dispose  of  it  under  the  advice  and 
direction  of  the  latter  at  public  auction  on  such  no- 
tice as  the  court  shall  require ;  and  the  avails  will 
have  to  be  paid  by  the  receiver  into  the  bank  fund 
for  its  benefit. 

Where  cm  execution  on  a  judgment  against  any  cor- 
poration or  joirvtrstoch  association  for  banking pwr- 
poses  issuing  bank  notes  or  any  kind  of  paper 
credits  to  circulate  as  money  after  the  first  day  of 
January,  1850,  has  been  returned  unsatisfied,  or  a 
judgment  had  and  the  issuing  of  any  execution 
would  not  be  met  (if  issued). 

Creditor  of  any  such  corporation  or  associatio?i 
homing  a  demand  exceeding  $100,  which  shatt  home 
been  refused. 

Where  one  or  more  stockholders  of  any  such  cor- 
poration or  association  owns  one  tenth  of  capital 
and  applies  for  an  order  to  declare  the  corporation 
insolvent 

By  the  act  entitled,  "  An  act  to  enforce  the  re- 
"  sponsibility  of  stockholders  in  certain  banking  cor- 


(a)  Act  of  1845,  ch.  114,  §5. 
(ft)  Act  of  1840,  ch.  97. 
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"porations  and  associations,  as  prescribed  by  the 
"  constitution,  and  to  provide  for  the  prompt  pay- 
"ment  of  demands  against  such  corporations  and 
"  associations,"  passed  April  5, 1849 :  on  the  return 
of  an  execution  against  the  property  of  any  corpora- 
tion or  joint-stock  association  for  banking  purposes, 
issuing  bank  notes  or  any  hind  of  paper  credits  to 
circulate  as  money  after  the  first  day  of  January, 
1850,  unsatisfied  in  whole  or  iu  part  or  on  proof 
satisfactory  to  any  justice  of  the  Supreme  Court 
that  any  such  execution,  although  not  returned,  can- 
not be  satisfied  out  of  any  property  of  the  defendant, 
he  shall,  at  once,  make  an  order  declaring  the  insol- 
vency of  such  corporation  or  association :  §  6. 

Where  any  creditor  of  any  corporation  or  joint 
stock  association  for  banking  purposes,  issuing  bank 
notes  or  any  kind  of  paper  credits  to  circulate  as 
money  after  the  first  day  of  January,  1850,  has  a 
demand  exceeding  one  hundred  dollars  arising  on  a 
debt  or  liability  contracted  after  the  first  day  of 
January,'  1850,  the  payment  of  which  shall  have 
been  refused  by  such  corporation  or  association,  the 
creditor  may,  at  any  time  after  ten  days  from  the 
time  of  such  refusal,  apply  to  a  justice  of  the  Su- 
preme Court  for  an  order  declaring  it  insolvent  and 
for  an  injunction :  Act  of  5th  April,  1849,  §  1.  If, 
on  the  hearing  of  the  matter,  the  judge  determines 
that  snch  corporation  is  not  clearly  solvent,  he  will 
declare  the  same  insolvent;  restrain  it,  until  the 
order  shall  be  vacated ;  and  also  immediately  ap- 
point a  receiver  of  the  property  of  such  corporation 
or  association :  lb.  §  9. 
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Any  one  or  more  stockholders  of  any  corporation 
or  joint-stock  association,  issuing  bank  notes  or  amy 
hind  of  paper  credits  to  circulate  as  money,  after  the 
first  day  of  January,  1850,  owning  stock  to  the 
amount  of  one-tenth  of  the  capital  paid  in,  can  apply 
to  any  justice  of  the  Supreme  Court  for  an  order 
declaring  such  corporation  or  association  insolvent 
or  in  imminent  danger  of  insolvency.  If  in  proceed- 
ings taken  thereunder,  he  determine  that  such  cor- 
poration or  association  is  "  not  clearly  solvent "  or 
that  it  is  in  imminent  danger  of  insolvency,  he  will 
make  an  order  declaring  it  so ;  restrain  it ;  and,  also 
appoint  a  receiver  over  its  property :  Act  of  1849, 
ch.  226 ;  lb.  §  10. 

In  the  Matter  of  the  Empire  Bank,  10  Howard's 
Prac.  R.  498,  the  question  came  up  whether  it  was 
(to  use  the  words  of  the  statute)  u  not  clearly  sol- 
u  vent."  The  court  decided  it  was  clearly  insolvent, 
because  it  appeared,  1st,  That  it  had  suspended 
specie  payments  2d.  Before  such  suspension,  it  was 
borrowing  money  frequently  and  in  large  amounts, 
in  the  aggregate  more  than  $70,000  at  the  rate,  in 
some  instances,  of  five  per  cent,  per  month.  3d.  For 
refusal  to  pay  its  undisputed  debts  for  more  than 
twenty  days  after  demand.  4th.  In  suffering  judg- 
ments against  it  to  be  recovered  and  executions 
upon  them  to  be  issued  and  to  remain  and  to  be 
returned  unsatisfied  either  in  whole  or  in  part.  5th. 
In  allowing  an  injunction  against  its  business  to  be 
issued  and  when  that,  in  a  compromise  with  its  cred- 
itors, was  withdrawn  or  dissolved  or  supposed  to  be, 
immediately  executed  (without  security)  to  three 


! 
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individuals — two  of  them,  if  not  all,  debtors  to  the 
institution  and  selected  by  directors,  occupying  the 
same  position — an  absolute  assignment  of  all  its 
property  and  effects,  to  the  nominal  amount  of 
nearly  half  a  million,  to  pay  its  creditors.  And  the 
court  decided  that  such  an  assignment  so  made  by 
an  embarrassed  banking  institution  was  void  by  the 
above  act  of  the  5th  April,  1849.  And  in  relation 
to  the  term  "  insolvency "  as  used  in  the  statute,  the 
court  observed :  "  Whatever  may  be  the  meaning  of 
"the  word  insolvency  in  other  connections  and  in 
"  other  statutes,  its  meaning,  in  the  statute  before  us, 
u  can  admit  of  no  dispute,  and  that  meaning,  it  is 
"  obvious,  is  nothing  more  nor  less  than  inability  or 
"  unwillingness  to  pay  promptly,  as  indicated  by  ac- 
"  tual  non-payment,  persisted  in  or  continued  for  ten 
u  days  after  demand  or  for  any  time  after  execution." 
The  act  which  we  have  hJn  referring  to  (covering 
corporations  and  joint-stock  associations  for  banking 
purposes,  is#uvng  bank  notes  or  any  kind  of  paper 
credits  to  circulate  as  money,  after  the  fwet  day  of 
January,  1850,)  is  very  full  in  its  provisions  touching 
the  powers  and  duty  of  receivers ;  and  it  will  be 
necessary  that  we  give  ample  extracts,  premising 
that  its  first  section  was  amended  by  an  act  passed 
March  15,  1855,  (ch.  69.) 

.  Every  receiver  appointed  according  to  this  Act, 
after  giving  security,  is  required  to  take  into  his 
possession  all  the  property,  effects,  books,  papers, 
accounts  and  demands  against  such  corporation  or 
association,  including  the  securities,  if  any,  which 
may  have  been  deposited  with  the  superintendent, 
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belonging  to  such  corporation  or  association,  except- 
ing therefrom  so  much  of  the  same  aa  may  be  neces- 
sary to  enable  the  superintendent  of  the  banking 
dqUent  to  W  -d'-fam  i*  ceding  J. 
eolation.  He  most  immediately  give  notice,  by 
publication  in  such  newspapers  as  the  superintend- 
ent or  any  justice  of  the  Supreme  Court  shall  direct, 
requiring  the  creditors  to  exhibit  and  establish  their 
demands  before  him  within  thirty  days  from  the 
time  of  his  appointment.  Such  receiver  is  to  possess 
all  the  powers  of  receivers  of  corporations  under  the 
third  article  of  title  four  of  chapter  eight  and  part 
third  of  the  revised  statutes,  "  of  the  voluntary  dis- 
solution of  corporations,"  in  respect  to  the  settle- 
ment of  all  demands  exhibited  to  them,  and  in  all 
other  respects  except  as  therein  otherwise  pro- 
vided ;  all  powers  conferred  by  law  on  trustees 
of  insolvent  debtors  as  might  be  applicable ;  and 
also  be  subject  to  all  the  duties  and  obligations 
by  law  imposed  on  receivers  of  corporations,  except 
as  therein  modified :  §  1  of  Act  of  March  15,  1855. 
Under  the  direction  of  the  superintendent  of  the 
bank  department,  all  securities  deposited  with  him 
belonging  to  such  corporation  or  association  are 
to  be  converted  into  cash  by  the  receiver,  with  the 
least  possible  delay ;  and  the  receiver  is  also  to  con- 
vert into  cash  its  effects  and  demands ;  and  for  that 
purpose  he  may  sell  at  auction  any  of  the  demands 
which  any  justice  of  the  Supreme  Court  shall  au- 
thorize to  be  sold.  And,  within  ninety  days  from 
the  time  of  his  appointment,  unless  such  time  be 
enlarged  by  a  justice  of  the  Supreme  Court,  which 


INSURANCE    COMPANY.       ASSOCIATION.  285 

may  be  done  for  a  period  not  exceeding  ninety 
days,  such  receiver  is  to  declare  a  dividend  of  the 
cash  in  his  hands  among  the  creditors :  Act  of  5th 
April,  1849,  §  12. 

Before  making  such  dividend,  the  receiver  is:  1st, 
To  deduct  and  retain  the  sums  necessary  to  defray 
the  expenses  of  the  proceedings  and  all  snms  which 
he  may  have  paid  in  order  to  exonerate  any  prop- 
erty of  such  corporation  or  association  from  pltedge, 
specific  lien  or  levy  under  execution  or  attachment. 
2d,  He  is  then  to  apply  the  money  in  his  hands  to 
the  payment  of  the  bills  or  notes  held  by  bill-hold- 
ers, who  shall  have  presented  the  same  in  just  and 
equal  proportions.  3d,  If  any  surplus  remain,  he 
is  to  divide  and  pay  the  same  to  and  among  the 
creditors  having  demands  founded  on  any  debt  or 
liability  contracted  after  the  first  day  of  January, 
one  thousand  eight  hundred  and  fifty,  whose  de- 
mands shall  have  been  ascertained,  in  proportion  to 
their  respective  demands.  4th,  And  if  any  further 
surplus  remain,  he  is  to  divide  and  pay  the  same  to 
and  among  all  other  creditors,  whose  demands  shall 
have  been  ascertained,  in  proportion  to  their  de- 
mands respectively.  Such  payments  to  creditors 
are  to  be  made  in  the  order  prescribed  by  law  in 
respect  to  the  duties  of  receivers  of  corporations : 
lb.  §  13.     (See.  2  K.  S.  470,  §  79,  et  eeq.) 

If  there  should  remain  unsatisfied  any  debts  or 
liabilities  of  such  corporation  or  association,  con- 
tracted after  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty,  the  receiver  is,  within 
thirty  days  after  the  declaration  of  the  said  first 
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dividend,  and  without  waiting  for  the*  actual  pay- 
ment of  the  sums  divided,  to  render  to  a  justice  of 
the  Supreme  Court,  residing  in  the  district  where 
the  business  of  such  corporation  or  association  was 
conducted,  a  particular  account  of  the  said  debts 
and  liabilities  so  remaining  unsatisfied,  with  a  pre- 
liminary account  of  all  his  proceedings,  under  oath, 
and  in  which  must  be  set  forth  the  amount  of  the 
cash  realized  by  him,  the  expenses  and  allowances 
claimed  by  him,  all  payments  that  he  may  have 
made,  the  amount  on  hand  to  be  divided  and  the 
dividends  declared  by  him :  lb.  §  14. 

At  the  same  time  he  is  to  report  and  submit  to 
such  justice  a  true  and  accurate  list  and  statement 
of  the  persons  who,  since  the  first  day  of  January, 
one  thousand  eight  hundred  and  fifty,  were  stock- 
holders of  any  such  corporation  or  association,  the 
nominal  amount  of  stock  held  by  each,  and  the  res- 
idence of  each  stockholder,  so  far  as  the  same  can 
be  ascertained.  Such  list  and  statement  is  to  be 
made  up  from  the  stock-books,  ledger  and  list  of 
stockholders  kept  by  such  corporation  or  associa- 
tion, and  it  shall  show  when  each  stockholder  ac- 
quired and  transferred  the  stock  standing  in  his 
name :  lb.  §  15. 

And  the  said  justice  is  thereupon  to  refer  the 
report  and  list  of  stockholders  to  a  referee,  to  be 
appointed  by  him,  with  directions,  after  giving  notice 
to  all  persons  concerned,  to  apportion  the  debts  and 
liabilities  contracted  after  the  first  day  of  January, 
one  thousand  eight  hundred  and  fifty,  and  remaining 
unsatisfied,  among  the  said  stockholders,  ratably  in 
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proportion  to  their  stock,  according  to  the  principles 
in  the  act  declared,  and  to  report  his  proceedings  to 
such  justice  or  some  other  justice  of  the  Supreme 
Court  in  the  same  district :  lb.  §  16. 

The  referee  is  to  cause  notice  of  his  appointment, 
and  the  time  and  place  of  hearing  on  the  matters  so 
referred  to  him,  to  be  given  to  each  stockholder 
whose  name  appears  on  the  said  list  at  least  ten  days 
before  such  time,  which  notice  is  to  be  served  on 
such  as  may  then  reside  in  the  county  where  the 
principal  office  or  place  for  conducting  the  business 
of  such,  corporation  or  association  was  situated,  either 
personally  or  by  leaving  a  copy  at  their  residences 
with  some  person  of  suitable  age ;  and  such  notice 
may  be  served  on  all  others  by  one  advertisement 
containing  the  names  of  all  such  last-mentioned 
stockholders,  for  at  least  three  weeks  in  such  news- 
papers as  any  justice  of  the  Supreme  Court  may 
direct,  and  the  same  is  always  to  be  published  in 
the  paper. designated  by  law  for  the  publication  of 
legal  notices,  and  in  a  paper,  if  there  be  one,  printed 
in  the  county  where  the  chief  office  for  conducting 
the  business  of  the  corporation  or  association  was 
located :  lb.  §  17. 

On  such  hearing,  the  referee  is  to  hear  the  allega- 
tions and  proofs  of  parties  and  persons  interested,  and 
particularly  ascertain  the  persons  who  are  charge- 
able as  stockholders  for  the  debts  and  liabilities 
contracted  as  aforesaid  and  the  amount  chargeable 
to  each  according  to  the  rules  and  principles  declared 
in  the  act.  At  the  first  special  term  of  the  Supreme 
Court  held  in  the  county  in  which  the  receiver 
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resides  or  in  an  adjoining  county,  after  the  expiration 
of  six  weeks  from  the  time  of  his  appointment,  such 
referee  shall  report  to  the  jnstice  holding  snch  term 
the  apportionment  of  the  debts  and  liabilities  among 
the  stockholders  made  by  him  in  detail,  with  the 
proofs  taken  by  him.  If,  in  the  opinion  of  the  jns- 
tice, further  time  is  requisite  to  enable  the  referee 
to  complete  the  apportionment  or  to  take  farther 
proof,  he  may  grant  it  not  exceeding  ninety  days : 
lb.  §  16. 

On  the  final  completion  of  the  apportionment,  the 
same  is  to  be  reported  at  a  special  term ;  and  on  the 
coming  in  of  an/  such  report,  the  justice  holding  the 
term  is  to  proceed  to  examine  the  same,  and  hear 
allegations  of  parties  and  persons  interested,  and 
may  modify  or  amend  or  refer  the  same  back  to  the 
same  or  another  referee  for  further  proof  or  examin- 
ation, or  may  confirm  it.  If  there  be  a  further  ref- 
erence, notice  of  hearing  may  be  given  by  a  general 
notice  published  similarly  to  the  first  notice  for 
two  weeks,  and  a  report  shall  be  made  thereon 
within  a  time  to  be  specified  in  the  order  of  reference : 
lb.  §  19. 

When  the  report  of  a  referee  (made  according 
to  the  preceding  sections)  shall  have  been  confirmed, 
the  same,  together  with  the  order  of  confirmation,  is 
to  be  filed  in  the  office  of  the  clerk  of*  such  county 
as  shall  be  directed  by  such  justice ;  and  unless  an 
appeal  be  allowed  and  entered  therefrom  as  herein- 
after referred  to,  the  said  order  of  confirmation  is  to 
be  final  as  a  judgment  against  each  stockholder  for 
the  amount  found  chargeable  against  him.     And 
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executions  thereupon  may  be  issued  against  afty  one 
or  more  of  the  stockholders  named  in  9uch  report  or 
order  for  the  sum  or  sums  chargeable  against  him  or 
them,  in  the  same  manner  and  with  the  like  effect 
as  upon  a  judgment  in  the  Supreme  Court,  at  the 
instance  of  the  receiver  of  such  corporation  or  asso- 
ciation; and  the  money  collected  on  such  execu- 
tions is  to  be  paid  to  and  received  by  such  receiver : 
lb.  §  20. 

In  No.  1.  of  the  Appendix  to  the  following  work, 
will  be  found  a  form  of  report  of  a  receiver  to 
ground  a  motion  for  a  reference  to  fix  the  liability 
and  assess  shareholders  for  debts  due  by  a  bank ; 
order  thereon ;  advertisement,  report,  &c. 

In  the  Matter  of  the  Empire  City  Bank,  several 
very  interesting  points,  touching  the  liability  of 
holders  of  stock,  were  adjudicated  upon  by  Judge 
Mitchell,  in  an  able  exposition  and  opinion  which  we 
give  in  full  in  No.  2.  of  the  same  Appendix  ;  as 
also,  in  No.  3.  (of  the  Appendix,)  the  order  of  appor- 
tionment and  assessment  on  the  stockholders  for  the 
debts  and  liabilities  of  the  bank.  One  very  impor- 
tant point  is  held  by  Judge  Mitchell,  namely,  the 
treating  of  pledgees  of  stock,  who  had  shares  trans- 
ferred to  them  on  the  books  of  the  bank,  as  positive 
owners,  so  far  as  regarded  liability  to  assessment  to 
make  good  its  debts.  His  Honor  also  decides  against 
allowing  a  stockholder,  who  has  a  claim  on  the 
company,  to  offset  it  against  such  liability. 

The  money  collected  by  assessment,  out  of  stock- 
holders, after  deducting  all  expenses  of  proceedings, 
must  be,  without  delay,  divided,  distributed  and  paid 

19 
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over  to  creditors  in  the  same  manner  as  is  provided 
in  relation  to  the  first  dividend :  Act  of  5th  April, 
1849,  ch.  226,  §  21. 

The  justice  before  whom  any  report  by  a  receiver 
or  by  a  referee  shall  have  been  laid,  is  to  ascertain 
and  allow  the  necessary  expenses  attending  the  execu- 
tion of  their  duties,  including  the  hire  of  such  clerks 
and  professional  assistants  as  may  appear  to  have 
been  useful  to  expedite  the  business  committed  to 
them  ;  and  also  allow  such  reasonable  compensation 
for  their  services,  not  exceeding  the  rate  of  five 
dollars  for  each  day  actually  employed,  as  he  shall 
deem  proper.  These  allowances  and  expenses  are 
to  be  deducted  and  defrayed  out  of  the  cash  in 
the  hands  of  the  receiver  before  making  dividends 
thereof:  lb.  §  22. 

Neither  the  dividends  nor  the  apportionment  of 
the  debts  is  to  be  delayed  or  suspended  by  reason 
of  the  pendency  of  any  litigation  or  controversy,  for 
the  recovery  of  any  demand  by  or  against  such  cor- 
poration or  association,  unless  the  same  shall  be 
expressly  directed  by  a  justice  of  the  Supreme 
Court  (residing  in  the  district  where  the  business 
of  such  corporation  or  association  was  conducted) ; 
and  such  delay  is  in  no  case  to  exceed  one  year ; 
and  if,  at  the  time  of  declaring  any  dividend,  there 
shall  be  any  prosecution  pending  in  which  any 
demand  against  such  corporation  or  association  may 
be  established,  the  receiver  may  retain  in  his  hands 
the  proportion  which  would  belong  to  such  demand 
and  the  necessary  costs  and  expenses  of  the  suit  or 
proceeding  (to  be  applied  according  to  the  event  of 
such  prosecution  or  to  be  distributed  in  some  future 
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dividend  to  creditors  or  among  the  stockhblders) : 
lb.  §23. 

If,  after  paying  and  discharging  debts  and  liabil- 
ities, and  defraying  all  expenses  of  proceedings, 
there  remain  or  come  to  ttfe  hands  of  the  receiver 
any  other  assets  or  effects,  the  same  are  to  be  con- 
verted into  cash,  as  referred  to  before ;  and  be  paid 
to  stockholders  on  whom  any  such  debts  or  liabil- 
ities were  apportioned,  in  jnst  and  equal  proportion 
to  the  sums  contributed  and  paid  by  them:  lb. 
§24. 

Appeals  from  any  determination  or  order  touch- 
ing §§  6,  7,  8,  9,  or  10,  will  not  delay  execution 
pursuant  to  the  sections,  unless  a  justice  gives  a  certif- 
icate of  probable  error  and  satisfactory  security  be 
given :  lb.  §§  25,  26.  Any  order  referring  matter 
to  a  referee  is  not  appealable  :Ib.  §  27. 

But  an  appeal  may  be  taken  by  the  referee  from 
the  determination  of  a  justice  of  the  Supreme 
Court  confirming  the  apportionment  of  debts  and 
liabilities.  A  stockholder  who  may  happen  to  be 
affected  by  it,  may  also  appeal.  The  appeal  is  to 
be  had  in  the  same  manner  and  with  the  like  secu- 
rity as  in  cases  of  appeals  from  a  special  term  of  the 
Supreme  Court  to  a  general  term  or  from  the  judg- 
ment of  such  general  term  to  the  Court  of  Appeals, 
in  the  same  manner  and  with  the  like  security  and 
effect  as  on  appeals  to  the  same  court  from  any  other 
like  judgment,  except  that  it  will  not  be  necessary 
for  a  receiver  to  give  any  security  for  costs  or  other- 
wise :  lb.  §  28,  and  see  §  30. 

If  any  determination  or  judgment  should  be  re- 


292  CORPORATE    BODY.       BA1HL 

vised  or  modified,  so  that  a  new  apportionment  of 
such  debts  and  liabilities  should  become  necessary, 
the  court  in  which  such  reversal  or  modification  shall 
be  made,  is  to  direct  a  new  apportionment  and  the 
matter  is  to  be  remitted  ^to  the  proper  justice  of  the 
Supreme  Court  for  that  purpose  ;  and  the  same  pro- 
ceedings are  to  be  had  to  complete  the  new  appor- 
tionment as  is  provided  in  relation  to  the  original 
apportionment:  lb.  §  29. 

Creditors  who  have  neglected  to  present  demands 
before  a  first  or  subsequent  dividend,  but  who  shall 
present  the  same  before  the  next,  are  to  receive  the 
sums  they  would  have  been  entitled  to  on  any  pre- 
vious dividend :  lb.  §31. 

Every  issue  of  fact  or  of  law  in  any  action  against 
or  by  £  receiver,  is  to  have  a  preference  for  trial  or 
argument;  and  every  case  made,  appeal,  special 
motion,  <fec,  under  the  Act,  is,  also,  to  have  a  prefer- 
ence in  being  heard :  lb.  §  39. 

PST  While  these  pages  have  been  going  through 
the  press,  a  money-panic  has  occurred  in  the  city 
and  throughout  the  State  of  New  York — especially  in 
the  city ;  and  the  consequence  has  been,  the  failure 
or  voluntary  suspension  of  many  banks.  A  meeting 
was  had,  on  or  about  the  13th  of  October,  1857,  by 
the  justices  of  the  Supreme  Court  for  the  first  and 
second  judicial  districts ;  and  they  arrived  at  conclu- 
sions on  the  policy  to  be  pursued  by  the  courts 
with  regard  to  the  banks. 

* 

It  is  understood  that  in  the  course  of  their  con- 
sultation, the  judges  were  of  opinion  that  it  admitted 
of  great  doubt  whether  the  clause  in  Sec  5  of  Art. 
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8  of  the  Constitution,  prohibiting  the  passage  of  any 
law,  sanctioning  in  any  manner,  directly  or  indi- 
rectly, the  suspension  of  specie  payment-  by  any 
person,  association  or  corporation  issuing  bank- 
notes of  any  description — applies  to  any  liability  of 
such  an  association  or  corporation  other  than  bank- 
bills  or  notes,  which  are  by  statute  to  circulate  as 
money  and  for  the  payment  of  which  the  faith  of 
the  State  is  pledged. 

The  following  is  a  minute  of  the  results  to  which 
their  Honors  came : 

"  At  a  meeting  of  Justices  of  the  Supreme 
"  Court,  held  for  the  purpose  of  determining  a  uni- 
form course  of  action  among  themselves— present, 
u  Justices  Strong,  Emott,  Birdseye,  Mitchell,  Roose- 
w  velt,  Davies,  Clerke  and  Peabody — the  following 
"  opinions  were  unanimously  concurred  in : 

"In  all  cases  in  which  the  Act  of  1849  is  appli- 
"  cable,  it  is  deemed  to  supersede  the  provisions  of 
"the  Revised  Statutes  (2  R.  S.  464,  §§  47,  39.) 
"Accordingly,  no  creditor  of  the  bank  who  may 
"have  relief  under  that  Act,  can  have  it  under  the 
"  Revised  Statutes.  That  Act  gives  the  creditor  a 
"  right  to  apply  to  a  justice  of  the  Supreme  Court 
"only,  after  the  expiration  of  ten  days  from  the 
"  refusal  of  a  bank  to  pay  its  debts  or  liabilities. 

"Even  then  a  temporary  and  immediate  injunc- 
"  tion  can  be  granted  only  if,  in  the  opinion  of  the 
"judges,  it  be  expedient  in  order  to  prevent  fraud 
"or  injustice. 

"After  both  parties  shall  be  heard  before  the 
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"judge,  he  is  to  determine  whether  the  bank  is  sol- 
"  vent  or  not. 

44  A  bank  is  dearly  solvent  which  is  clearly  able 
"  to  pay  its  debts,  although  it  may  have  suspended 
44  specie  payments  for  a  time.  In  the  case  of  the 
"North  American  Trust  and  Banking  Company 
"this  principle  was  held  by  the  Supreme  Court 
44  and  Court  of  Appeals. 

44  When  a  bank  is  clearly  solvent,  and  its  officers 
44  are  acting  in  good  faith,  no  receiver  should  be  ap- 
44  pointed. 

44  Where  the  Act  of  1849  does  not  apply,  if  the 
44  part  of  the  Kevised  Statutes  above  referred  to  does 
44  apply,  it  is  discretionary  in  the  Supreme  Court  to 
44  grant  an  injunction  or  not.  That  discretion  is  con- 
44  trolled  by  legal  rules,  and  the  injunction  should 
44  never  be  granted  if  the  bank  is  clearly  solvent. 

44  An  ex  parte  order  for  an  injunction  should  not 
44  be  granted  even  after  a  suspension  of  specie  pay- 
44  ments,  unless  it  satisfactorily  appears  to  the  judge 
44  that  it  is  necessary  to  prevent  fraud  and  injustice. 

44  The  mere  fact  of  the  suspension  of  specie  pay- 
44  ments  [when  it  is  general]  is  not  of  itself  sufficient 
44  proof  of  fraud  or  injustice  to  authorize  such  in- 
44  junction. 

44  As  a  general  rule,  it  is  not  expedient  to  grant 
44  an  injunction  against  a  bank  without  previous 
44  notice. 

44  It  was  also  resolved  that  .Justice  Mitchell  be 
44  requested  to  furnish  a  copy  of  these  opinions  to 
44  each  of  the  Justices  of  the  Supreme  Court  in  the 
44  other  districts,  with  a  request  that  they  respect- 


INSURANCE    COMPANY.       ASSOCIATION.  295 

"  ively  communicate  to  him  their  views  on  the  same 
"points." 

(17  October,  1857.)  We  write  while  the  above 
points  are  rife  in  the  minds  of  legal  men  and  bank- 
officers.  It  is  to  be  observed,  that  they  contain  an 
exposition  of  law  in  advance,  although  it  is  proba- 
ble that  the  court,  from  the  pressure  of  the  times 
and  an  outside  eagerness  to  strike  down  banking 
institutions  with  injunctions  and  wind  them  up 
by  a  receiver,  may  have  been  led  to  consider  their 
points  rather  as  rules  of  practice,  to  guide  the  bar, 
than  as  amounting  to  fixed  principles.  Still,  the 
constitution  is  very  strong :  "  The  legislature  shall 
"have  no  power  to  pass  any  law  sanctioning,  in  any 
"manner,  directly  or  indirectly,  the  suspension  of 
"  specie  payments  by  any  person,  association  or  cor- 
"poration  issuing  bank-notes  of  any  description:" 
A**-  8,  §  5  (adopted  in  1846)  ;  while  the  assertion 
of  the  justices,  that  the  Court  of  Appeals  in  2he 
North  American  Trust  and  Banking  case,  decided 
the  principle  that  a  bank  is  solvent  which  is  able  to 
pay  its  debts,  although  it  has  suspended  specie  pay- 
ments, is  presumed  to  be  too  strongly  made.  We 
have  heretofore  given  (at  page  243)  what  we  confi- 
dently believe  to  have  been  really  the  points  de- 
cided by  the  Court  of  Appeals  in  the  case  of  the 
North  American  Trust  and  Banking  Company, 
gathered  after  a  careful  reading  of  all  the  opinions 
of  the  judges  of  that  court. 

Without  stopping  the  press  at  this  stage  of  our 
work,  in  order  to  gather  and  sift  out-of-court-obser- 
vations,  we  are  inclined  to  refer  our  readers  to  No. 
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4  of  our  Appendix  ;  as  we  shall  there  give  what- 
ever of  reliable  practical  legal  comment  and  judi- 
cial exposition  may  arise  on  the  matter  covered  by 
the  above  points  up  to  the  day  of  publication  of  the 
present  work. 


Particular  powers  of  Receivers  of  Mutual  Insur- 
ance Companies. 

In  case  a  corporation,  in  regard  to  which  a  re- 
ceiver shall  be  appointed,  is  a  mutual  insurance 
company,  he  will  have  full  power,  under  the  au- 
thority and  sanction  of  the  court  appointing  him, 
to  make  all  such  assessments  on  the  premium 
notes  belonging  to  the  corporation  as  may  be  neces- 
sary to  pay  its  debts,  as  by  the  charter  the  directors 
had  authority  to  make.  And  the  notice  of  such 
assessment  may  be  given  in  the  same  manner  as  pro- 
vided in  the  charter  of  the  company  for  the  direct- 
ors to  give.  The  receiver  will  have  the  like  rights 
and  remedies,  on  and  in  consequence  of  the  non-pay- 
ment of  such  assessments,  as  may  have  been  given  to 
the  corporation,  or  the  directors,  by  its  charter,  (a) 
And  such  a  receiver  is  also  authorized  to  receive  a 
voluntary  surrender  of  all  policies,  or  to  cancel  the 
policies  issued  by  the  corporation,  in  all  cases  where, 
by  its  charter,  the  directors  were  authorized  to 
receive  their  surrender  or  cancellation. 

Justice  E.  Darwin  Smith  has  given  so  useful  and 

(a)  Act  of  March  19, 1852,  ch.  71,  p.  67,  §  2. 
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intelligent  an  exposition  of  the  course  to  be  pur- 
sued by  a  receiver  in  collecting  assessments  and  can- 
celing policies,  under  the  above  provisions,  that  we 
are  induced  to  give  it  in  extmso :  "  The  flood  of 
"  litigation  which  has  been  let  loose  upon  the  courts 
"  of  this  State  within  the  last  few  years,  from  the 
"failure  of  the  numerous  companies  organized  for 
"  mutual  insurance  against  fire,  upon  the  pattern  of 
"  the  act  to  incorporate  the  Jefferson  County  Mutual 
"Insurance  Company  (Laws  of  1836,  p.  42),  and 
"  under  general  acts  of  1849  and  1853,  providing  for 
"  the  incorporation  of  insurance  companies,  proclaims 
"  that  there  is  something  radically  defective  in  the 
"scheme  itself,  in  the  mode  in  which  these  corpora- 
"  tions  have  been  organized  and  conducted,  or  in  the 
"judicial  proceedings  which  have  been  adopted  to 
"  close  up  the  affairs  of  the  insolvent  corporations. 
"  The  remedy  is  probably  with  the  legislature.  On 
"  the  presentation  of  the  petition  in  this  matter,  I 
"  refrained  from  making  any  order  at  the  time  and 
"  retained  the  papers  to  see  if  any  thing  could  be 
"  done  by  the  court  to  facilitate  the  proceedings  of 
"  the  receiver  in  closing  up  the  affairs  of  this  parti- 
"  cular  insurance  company,  and  in  saving  litigation. 

"  Section  second  of  this  act  to  facilitate  the  collec- 
tion of  debts  against  corporations,  passed  March 
"  19tb,  1852,  provides  that  the  receiver  of  any  mutual 
"insurance  company  i shall  have  full  power  under 
"  4the  authority  and  sanction  of  the  court  appointing 
u  l  him,  to  make  all  such  assessments  on  the  premium 
" '  notes  belonging  to  such  corporation  as  may  be 

necessary  to  pay  the  debts  of  such  corporation  as, 
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"  c  by  the  charter  thereof,  the  directors  of  such  cor- 
" 4  poration  have  authority  to  make.' 

"  Assessments  made  by  a  receiver  under  the  author- 
ity and  sanction  of  this  court,  pursuant  to  this 
"  statute,  are  probably  binding  upon  all  the  members 
"  of  the  insurance  company  for  which  the  receiver  is 
"  acting,  and  are,  I  think,  conclusive  upon  all  such 
"members,  until  set  aside  on  motion  or  reversed 
"  upon  appeal     (12  Barb.  674 ;  10  Paige,  382.) 

"But,  though  this  is  technically  true,  it  obvi- 
"  ously  involves,  so  far  as  it  allows  the  receiver  in 
"  these  cases  to  present  an  eayparU  petition,  obtain 
"  an  ex-parte  order  for  the  making  of  an  assess- 
"ment  and  an  eaypa/rte  confirmation  thereof,  a 
"species  of  practical  injustice.  The  receiver  may 
"  do  nothing  amiss,  and  yet  assessments  thus  made 
"and  confirmed  will  be  very  likely  to  cause  dis- 
satisfaction and  produce  litigation.  And  such  a 
"  course  of  proceeding  is  most  obviously  liable  to 
"  abuse.  Every  judge  who  has  had  occasion  to  try 
"  any  of  these  insurance  cases  at  the  circuit  must  have 
"  heard  complaints  in  respect  to  these  assessments. 
"And  I  cannot  but  think  assessments  incautiously 
"  authorized  and  confirmed,  if  not  improper  in  them- 
"  selves,  and  excessive  and  extortionate,  have  pro- 
"  voked  much  of  the  litigation  which,  in  some  places, 
"  has  blocked  up  the  courts.  The  amounts  of  these 
"  assessments  in  most  instances  have  been  small,  and 
"  yet  we  have  seen  many  good  citizens,  rather  than 
"  pay  a  small  assessment  of  $5  or  $10,  incur  and  pay 
"  willingly  ten  times  that  amount  and  upwards,  for 
"  the  luxury  of  a  good  law-suit.  This  has  proceeded, 
"  doubtless,  from  a  conviction  that  there  was  some- 
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"  thing  wrong  in  the  transactions  of  the  company  or 
"  of  the  receiver  or  in  the  making  of  the  assessments. 
"The  receiver  represents  the  corporation    in    its 
"  aggregate  character ;  he  exercises,  by  the  act  afore- 
"  said,  tinder  the  authority  and  sanction  of  this  court, 
"the  powers  conferred  in  the  charter  upon  the  direc- 
"  tors  of  the  company,  and  executes  the  trust  to  them 
"  confided.    If  through  him  all  the  members  are  be- 
fore the  court,  and  are  bound  by  every  adjudica- 
"  tion  in  respect  to  it, — it  was  so  held  by  Mr.  Justice 
"  Shankland  in  the  case  cited  in  12  Barb.  674 — still 
"  it  strikes  me  that  this  complex  relation  of  repre- 
senting both  the  corporation  and  the  individual 
«  members  may  be  strained  too  far.    In  so  far  as  he 
"  is  proceeding  to  make  assessments  upon  the  indiv- 
u  idual  members,  and  to  sue  them,  he  stands  in  an 
u  adversary  position  to  them  individually.    For  this 
u  reason,  after  the  order  of  sequestration  is  made, 
"  and  the  receiver  appointed,  it  seems  to  me  that  it 
u  is  no  more  than  just  that  before  any  assessments 
.  «.  n*de  or  sri*  „ ^  ^J  my  individ- 
u  ual  member  upon  his  premium  note,  he  should  have 
"  a  day  in  court,  an  opportunity  to  see  and  know  the 
"  condition  of  the  corporation,  the  nature  and  extent 
u  of  its  debts  and  liabilities  and  the  amount  which  it 
"is  necessary  to  assess  upon  the  members  to  dis- 
charge such  debts  and  liabilities,  and  the  expenses 
u  of  executing  the  trust  of  the  receivership. 

u  Two  assessments  must  necessarily  be  made  in  all 
u  these  cases.  The  first  assessment  must  be  made 
w  upon  all  the  premium  notes,  as  every  member  is  to 
44  pay  in  proportion  to  the  amount  of  his  premium 
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"  note.  The  first  assessment  should,  therefore,  be  for 
"  all  losses  incurred  at  the  time,  together  with  the 
14  expense  of  collecting,  and  the  amount  necessary  to 
"  be  paid,  if  any,  to  cancel  outstanding  policies.  All 
"  the  members  of  the  corporation  liable  to  assess- 
tt  ment  on  their  premium  notes  ought  to  have  notice 
"  before  the  making  of  this  assessment,  as  then  cer- 
"tainly,  upon  the  confirmation  of  the  assessment, 
"  they  will  be  concluded  by  the  adjudication  of  the 
"  court  upon  the  amount  of  the  debts  and  expenses 
"  and  the  principal  and  amount  of  the  assessment. 
"  A  second  assessment  will  be  necessary  to  meet  a 
"  deficiency  of  funds  to  pay  the  losses  arising  from 
"  the  insolvency  of  some  of  the  members,  under  the 
"decision  in  Bangs  v.  Grey,  2  Kern.  477.  The 
"  facts  upon  which  this  second  assessment  is  to  be 
"  made,  the  efforts  and  the  inability  to  collect  the 
"previous  assessments  should  be  judicially  ascer- 
"  tained  and  determined  when  or  before  the  assess- 
"  ment  is  ordered.  When  this  is  done,  there  will  be 
"little  room  left  for  litigation  or  controversy  be- 
"  tween  the  receiver  and  the  individual  members  of 
"  the  corporation. 

"  There  should,  therefore,  in  my  opinion,  in  all 
"  these  cases,  be  a  reference  to  some  fit  person,  to 
"  ascertain  the  situation  of  the  insurance  company  at 
"  the  time  of  the  sequestration,  the  nature  and  the 
"  amount  of  its  debts  and  liabilities,  and  what  amount 
"  it  is  necessary  to  raise  by  assessment  to  meet  such 
"  debts,  and  also  to  pay  off  or  cancel  any  outstand- 
"  ing  policies,  and  also  to  pay  all  the  costs  and  ex- 
"  penses  of  the  receiver  in  the  execution  of  the  trusts 
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44  to  him  committed ;  and  a  like  reference  should  be 
44  had  whenever  it  is  necessary  to  make  any  other  or 
44  farther  assessment. 

44  The  referee  should  publish  a  notice  of  the  time 
44  and  place  fixed  by  him  to  proceed  upon  such  refer- 
ence, to  be  published  in  such  newspapers  as  he 
44  shall  think  will  be  sufficient  to  give  full  and  proper 
44  notice  of  the  proceeding,  stating  the  object  of  such 
44  reference,  and  that  all  persons  interested  therein 
44  are  at  liberty  to  attend  upon  the  execution  of  such 
44  order,  and  all  persons  having  premium  notes  liable 
44  to  be  assessed  should  be  at  liberty  to  attend  the 
44  referee  on  such  reference,  and  to  except  his  report, 
44  and  oppose  its  confirmation,  at  their  own  expense. 

44 1  shall  so  order  in  this  case  and  direct  such  no- 
44  tice  to  be  published  by  the  referee  for  four  weeks 
44  successively  in  each  of  the  public  newspapers 
"  printed  in  the  county  of  Steuben,  before  the  time 
44  fixed  to  proceed  upon  such  reference." 

The  deposit  notes  of  a  mutual  insurance  company 
are  its  capital,  and  the  receiver  appointed  on  the 
insolvency  of  the  company  is  required  to  collect 
them  whether  so  ordered  by  the  court  or  not :  Van 
Buren  v.  Ghencmgo  Comity  Mutual  Insurance  Com- 
pany, 21  Barb.  671. 

And  the  court  by  which  any  such  receiver  may 
have  been  appointed  can,  on  a  proper  action  insti- 
tuted by  the  receiver,  examine  (by  reference  or 
otherwise)  into  the  proceedings  and  acts  of  the  cor- 
poration. And  if  it  shall  appear  that  any  of  its 
directors  or  officers  have  misapplied  or  improperly 
disposed  of  its  funds,  property  or  effects,  the  court 
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can  decree  that  the  guilty  directors  or  officers 
pay,  make  good  and  satisfy  such  misapplication  or 
improper  disposition,  and  enforce  the  same  by  pro- 
cess.^) 

Commissions  to  a  Receiver  of  a  Mutual  Insurance 

Company. 

The  receiver  of  a  mutual  insurance  company  is 
entitled  to  his  commissions  on  the  whole  amount  of 
the  premium  notes,  whether  he  collects  them  wholly 
or  collects  assessments  merely  for  the  full  satisfac- 
tion of  the  debts,  &c,  and  then  surrenders  them : 
Van  Buren  v.  Chenango  Mutual  Inswrance  Com- 
pany,  12  Barb.  671. 

Commissions  to  a  Receiver  of  a  Bank. 

By  express  statute  (Act  of  1845,  ch.  114,  §  7)  no 
receiver  of  any  bank,  banking  association  or  indi- 
vidual banker  can  be,  directly  or  indirectly,  inter- 
ested in  any  costs  or  counsel  fees  in  any  suit  or  pro- 
ceeding instituted  or  prosecuted  or  defended  by 
him  in  relation  to  his  business  or  duty.  And  if  any 
receiver  shoyld  be,  he  is  to  be  removed  from  office 
and  will  be  deemed  guilty  of  a  misdemeanor. 

Receivers  of  moneyed  institutions  are  to  be  en- 
titled to  the  same  commissions  and  compensation 
for  their  services  as  are  allowed  by  law  to  executors 
and  administrators  (2  R.  S.  93) ;  and  no  greater  or 


(a)  Act  of  March  19,  1852,  ch.  71,  p.  67,  §  4. 
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otter  compensation  can  be  received  or  retained  by 
them,  (a) 

A  receiver  or  other  trustee  is  not  authorized 
to  act  as  counsel  in  the  business  of  his  trust,  so  as  to 
entitle  himself  to  extra  counsel  fees  for  professional 
services  beyond  the  allowances  provided  in  the  fee- 
bill  to  attorneys,  solicitors,  <fcc.  The  commissions 
allowed  by  law  are  intended  to  be  a  full  compensa- 
tion for  his  personal  services  in  the  execution  of  his 
trust:  In  the  matter  of  the  Bank  of  Niagara,  6 
Paige's  C.  R.  213. 

Where  the  account  of  a  receiver  or  other  trustee 
is  made  up  without  a  direction  from  the  court  to 
make  periodical  rests  therein,  his  commissions  for 
receiving  and  paying  must  be  computed  upon  the 
aggregate  amounts  of  his  receipts  and  expenditures 
•for  the  whole  time  of  accounting :  lb.  If  the  re- 
ceiver or  other  trustee  renders  annual  accounts  in 
conformity  with  the  provisions  of  the  Rules  of  the 
Court,  he  may  charge  his  commissions  on  the  re- 
ceipts and  disbursements  of  the  previous  year,  exclu- 
sive of  such  sums  as  have  been  received  for  princi- 
pal and  re-invested.  But  if  he  neglects  to  render 
his  accounts  annually,  upon  the  making  up  of  his 
accounts  afterwards,  he  can  only  charge  his  com- 
missions upon  the  gross  amount  of  the  receipts  and 
disbursements  for  the  whole  period  since  the  ren- 
dering of  his  last  regular  account :  lb. 


(a)    Act  of  1842,  ch.  8. 
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Religious  Congregation. 

If  trustees  of  a  religious  corporation  or  society, 
having  the  control  of  its  temporalities,  misapply  the 
funds  or  abuse  the  trust  reposed  in  them  by  the 
corporators  or  those  for  whose  benefit  they  hold  the 
property,  the  Supreme  Court,  at  common  law,  has 
power  to  compel  them  to  account  for  such  misappli- 
cation, notwithstanding  the  provision  in  the  Revised 
Statutes  (1  vol.  461,  art.  2,  1st  ed.)  excepting  religi- 
ous incorporations  from  the  visitorial  power  which  is 
expressly  given  in  relation  to  ordinary  corporations : 
Baptist  Church  in  Hartford  v.  Withered,  3  Paige's 
C.  R.  296 ;  Bowden  v.  MLeod,  1  Edwards's  V.  C. 
Rep.  588.  Except  in  connection  with  the  property 
and  temporalities  of  a  religious  society,  whether  in- 
corporated or  not,  and  upon  the  principle  of  trustee- 
ship, the  court  has  no  jurisdiction  and  cannot  inter- 
fere. It  has  nothing,  immediately,  to  do  with  their 
spiritual  concerns,  church  government,  discipline, 
faith,  doctrines  or  modes  of  worship.  These  are 
matters  which  are  to  be  left  to  the  regulation  of 
their  own  peculiar  tribunals  and  the  ecclesiastical 
judicatories  of  each  church.  Nor  will  the  court 
interfere  to  restrain  the  free  exercise  of  religion  in 
any  man  according  to  the  dictates  of  his  own  con- 
science. It  disclaims  all  such  power  and  authority. 
And  yet,  it  must  be  admitted,  there  are  cases  in 
which  the  court  has  power  to  inquire  into  tenets 
openly  and  publicly  expressed,  in  reference  to  the 
place  in  which  they  are  promulgated :  Bowden  v. 
JkPLeod,  supra. 
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In  the  above  cage  of  Bowden  v.  WLeod^  the 
church  was  divided  into  two  parties ;  each  one  was 
trying  to  get  possession  and  an  attempt  was  made 
to  install  a  particular  minister,  who  was  obnoxious 
to  the  complainants.  The  cause  was  left  open,  to 
give  time  for  a  decision  of  the  higher  judicatories  of 
the  church  upon  a  turning  point.  In  the  mean  time 
the  court  interfered,  by  ordering  each  party  to  use 
the  church  alternately;  and  the  vice-chancellor 
added :  u  And,  if  necessary,  a  receiver  of  the  income 
"and  pew-rents  can  be  appointed,  to  be  held  subject 
u  to  the  further  order  of  the  court."  This  cause  was 
settled  by  the  parties,  while  it  was  in  the  court  of 
errora,  after  the  injunction  had  been  dissolved  by 
the  chancellor  on  technical  grounds. 

In  Wtttis  v.  CorMes,  2  Edwards's  V.  C.  Rep.  281, 
a  motion  for  a  receiver  of  real  estate  before  answer 
was  made.  The  subject-matter  of  controversy  was 
the  real  estate  belonging  to  the  Society  of  Friends 
in  the  city  of  New  York.  The  application  was  re- 
fused, because  there  was  neither  fraud  nor  danger 
to  the  property. 

Reference  of  Claims  against  Receivers  of  Insolvent 

Corporaiicms. 

The  Revised  Statutes  of  New  York  (2d  vol.  469, 
§  73)  confer  upon  the  receivers  appointed  on  the 
dissolution  of  insolvent  corporations,  the  same 
power  to  settle  any  controversies  that  shall  arise 
between  them  and  any  debtors  or  creditors  of  such 
corporation,  by  a  reference,  as  is  given  by  law  to 

20 
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trustees  of  insolvent  debtors  (which  see,  2  RS. 
§  19,  20,  21 ;  lb.  3,  §  3,  14 ;  lb.  45,  §  23,  25) ;  and 
the  same  proceedings  for  that  purpose  shall  be  had, 
and  with  the  like  effect.  And  application  for  the 
appointment  of  referees  may  be  made  to  any  offi- 
cer authorized  to  appoint  such  referees,  on  the  ap- 
plication of  trustees  of  insolvent  debtors,  who  shall 
proceed  in  like  manner  and  file  their  reports  with 
the  like  effect  in  all  respects. 


CHAPTER    VII. 


PARTNERSHIP. 


It  must  be  admitted,  eaid  the  Master  of  the  rolls,' 
in  Madgwick  v.  Wimble,  6  Beavan,  495,  that  when  an 
application  is  made  for  a  receiver  in  partnership 
cases,  the  court  is  always  placed  in  a  position  of 
very  great  difficulty.  On  the  one  hand,  if  it  grants 
the  motion,  the  effect  of  it  is  to  pat  an  end  to  the 
partnership,  which  one  of  the  parties  claims  a  right 
to  have  continued ;  and,  on  the  other  hand,  if  it 
refuses  the  motion,  it  leaves  the  defendant  at  liberty 
to  go  on  with  the  partnership  business  at  the  risk 
and,  probably,  at  the  great  loss  and  prejudice  of  the 
dissenting  party.  Between  these  difficulties,  it  is 
not  very  easy  to  select  the  course  which  is  best  to 
be  taken,  but  the  court  is  under  the  necessity  of 
adopting  some  mode  of  proceeding,  to  protect,  ac- 
cording to  the  best  view  it  can  take  of  the  matter, 
the  interests  of  both  parties,  and  it  has,  accordingly, 
interfered  in  many  snch  cases. 

The  above  case  (of  Madgwick  v.  WimUe)  proves 
that  in  peculiar  and  nice  cases  of  partnership,  a 
court  of  equity  is  reluctant  to  put  its  properties 
into  a  receiver's  hands.  The  court  there  showed 
that  it  would  not  interfere  rashly ;  but  take  a  course 
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to  allow  the  matter  to  stand  over,  in  order  to  ena- 
ble the  parties  to  communicate  and  come  to  some 
arrangement,  by  which  matters  might  be  brought 
to  a  satisfactory  conclusion  without  the  interference 
of  the  court ;  intimating,  however,  at  the  same  time, 
that  where  parties  make  it  absolutely  necessary, 
there  the  step  will  be  taken. 

On  a  motion  for  a  receiver  of  a  partnership,  the 
court  will  not  determine  questions  arising  between 
the  partners,  the  only  object  then  being  to  protect 
the  assets  until  the  determination  of  the  rights : 
Blakeney  v.  Dufaur,  15  Beavan's  Rep.  40. 

It  may  be  taken  as  a  leading  principle,  that  a 
partner  who  seeks  the  benefit  of  a  receiver,  whether 
he  desires  to  continue  or  to  dissolve  the  partnership, 
should  be  able  to  prove  such  a  case  of  breach  of 
duty  to  the  court  as  would  authorize  a  dissolution : 
Ooodmcm  v.  Whitcomb,  1  Jac.  &  Walk.  569 ;  also, 
Smith  v.  Jeyes,  4  Beav.  503 ;  Chapman  v.  Beach, 
ib.  (note)  574 ;  Law  v.  Ford,  2  Paige's  Oh.  R.  310 ; 
Henry  v.  Width,  2  Edwards'  V.  C.  Rep.  129  ;  Oar- 
retson  v.  Weaver,  8  ib.  385 ;  Williamson  v.  Wilson, 
1  Bland's  Oh.  R.  418 ;  Harding  v.  Glwer,  18  Ves. 
281 ;  Const  v.  Harris,  Turn.  &  Russ.  517. 

Upon  a  motion  to  appoint  a  receiver  of  a  partner- 
ship, where  the  question  raised  was  whether  the 
partnership  had  been  dissolved,  the  court  refused  to 
do  so,  but  directed  an  issue  to  try  the  facts :  Fair- 
bwrn  v.  Pearson,  2  Macn.  &  Q.  144. 

In  OUver  v.  MiUer,  2  Anstr.  453,  it  is  said,  "  there 
"  ought  to  be  gross  abuse,"  to  allow  of  a  receiver  of 
the  stock  of  a  partnership 
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A  bill,  merely  seeking  the  interposition  of  the 
court  to  carry  on  a  business,  cannot  be  maintained, 
and,  therefore,  no -receiver  be  had:  Const  v.  Harris, 
Turn.  &  Russ.  517. 

Where  either  partner  has  a  right  to  dissolve  the 
partnership,  and  the  agreement  between  the  parties 
makes  no  provision  for  closing  up  the  concern,  it  is 
a  matter  of  course  to  appoint  a  manager  or  receiver 
on  a  bill  filed  for  that  purpose,  if  they  cannot 
arrange  the  matter  between  themselves:  Law  v. 
Ford,  2  Paige's  C.  R.  310 ;  S.  P.,  Marten  v.  V<m 
ScTiaich,  4  ib.  479. 

Rules  which  prevail  respecting  the  appointment 
of  a  receiver  in  a  suit  between  partners,  are  said  to 
be  applicable  in  a  suit  between  the  representative  of 
a  deceased  partner  and  the  surviving  partners :  C60r 
yer,  197. 

The  right  which  a  surviving  partner  has  to  settle 
the  affairs  of  the  concern,  will  not  be  taken  from 
him  by  the  appointment  of  a  receiver,  unless  con- 
fidence be  destroyed  by  his  mismanagement  or 
improper  conduct.  It  will  not  be  done  where  only 
slight  irregularities  are  proved  and  there  has  not 
been  sufficient  time  to  settle  the  affairs  of  the  part- 
nership. It  cannot  be  done  in  the  absence  of  dis- 
honesty and  unfitness :  Walker  v.  House,  4  Md.  Ch. 
Decis.  39. 

A  surviving  partner,  from  having  the  right  to 
wind  up  the  business,  can  only  be  interfered  with  on 
the  ground  of  faithlessness  or  insolvency :  Jacquin 
v.  JBuisson,  11  Howard's  Pract.  Rep.  394. 

In  Madgwich  v.  Wimble,  6  Beavan,  495,  surviving 
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partners  insisted  on  continuing  the  partnership  with 
the  assets  of  a  deceased  partner.  The  court  thought 
the  representatives  of  the  latter-  entitled  to  a  re- 
ceiver. 

Surviving  partners  have  a  right  to  carry  on  a 
joint  business,  in  the  n$me  of  the  late  firm,  or  in 
any  other  name,  and  limit  it  to  winding  up  the  busi- 
ness of  the  late  firm ;  and,  therefore,  the  court  will 
not  appoint  a  receiver  and  deprive  a  surviving 
partner  of  such  right,  if  he  be  responsible  and  acts 
in  good  faith.  The  mere  fact  that  he  resides  abroad 
is  no  reason  for  interfering  with  his  exercise  of  this 
right  through  a  competent  agent :  Evans  v.  Evans, 
9  Paige's  C.  R  178. 

Where  two  members  of  a  partnership  obtained  a 
renewed  lease  of  the  partnership  premises,  and  the 
administratrix  of  a  deceased  partner  showed  a  prima 
facie  title  to  participate  in  the  benefit  of  it,  the 
court  protected  the  property  until  the  rights  of  the 
parties  could  be  decided  by  appointing  a  receiver : 
Olegg  v.  Fishwick,  1  H.  &  Tw.  390 ;  S.  C.  1  Macn. 
&  G.  294 ;  19  L.  J.  (N.  S.)  Ch.  49  ;  13  Jur.  993. 

The  court  will  appoint  a  receiver  on  the  applica- 
tion of  one  partner,  where  a  firm  is  insolvent  and  has 
stopped  payment.  This  was  done  in  Witticvmson  v. 
WUson,  Bland's  Ch.  R.  418,  (Maryland);  and  the 
reader  is  referred  to  some  excellent  observations 
made  by  Chancellor  Bland  in  that  case,  upon  the 
general  power  of  the  court  to  appoint  receivers. 
There,  one  partner  filed  a  bill  against  his  two  co- 
partners, suggesting  that  the  firm  had  become  insol- 
vent and  stopped  payment,  and  that  the  defendants 
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had  since  held  and  retained  in  their  possession,  ex* 
clusively,  all  the  goods,  effects,  books,  papers  and 
vouchers  of  the  firm,  and  were  collecting  the  debts 
dne,  and  wasting  and  misapplying  the  property  of 
the  partnership  to  the  rain  of  the  plaintiff  and  to 
the  prejudice  of  the  creditors  of  the  firm.  The 
answer  denied  these  charges  of  the  bill ;  but  admit- 
ted the  insolvency  of  the  firm.  And  then  charged 
the  plaintiff  with  a  design  so  to  apply  the  joint  funds 
as  to  give  an  undue  and  improper  preference  to  one 
or  more  of  their  creditors.  "These  parties,"  said 
Chancellor  Bland,  "  have,  in  many  respects,  given  an 
"  opposite  and  very  different  account  of  the  state  of 
"  affairs  between  them.  They  both,  however,  admit 
"  the  present  insolvency  of  the  firm ;  and  agree,  that 
"  according  to  the  stipulations  of  their  contract  of 
"  copartnership,  the  term  of  its  duration  has  not 
ttyet  expired."  "In  point  of  principle  and  so  far 
uas  relates  to  the  matter  now  under  consideration, 
"  there  can  be  no  difference  between  a  bankruptcy, 
"according  to  the  English  law,  and  an  actual  in- 
solvency in  fact  according  to  our  law.  So  long 
"as  a  man  carries  on  his  business  and  has  a  pros- 
"pect  of  gain,  he  is  not  considered  as  insolvent; 
"  but  i£  in  addition  to  such  deficiency  of  property, 
"  his  business  so  far  declines  as  to  leave  him  in  no 
"prospect  of  paying  his  debts,  he  is  then,  accord- 
"ing  to  the  universal  sense  of  mankind,  insolvent. 
"Whether  he  is  declared  to  be  in  this  condition 
"  according  to  the  technical  process  of  the  English 
"  bankrupt  law,  or  is  admitted  to  be  so  in  fact,  the 
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"  effect  upon  the  contract  of  copartnership  must  he 
"  the  same.  The  insolvency  is  the  total  destruction 
"  of  the  pecuniary  capacity  of  the  partner  to  fulfill 
"  his  contract  of  copartnership.  But  his  pecuniary 
"capacity  was  the  basis  on  which  it  rested.  The 
"contract  itself,  therefore,  must  be  considered  as 
"effectually 'annulled,  as  if  the  party  were  dead.  If 
"  both  of  them  be  insolvent,  or  dead,  there  is  no  effi- 
"  cient  or  living  capacity  left  to  execute  the  contract; 
"  if  one  only  be  dead  or  insolvent,  the  terms  of  it 
"  cannot  be  complied  with ;  and  where  personal  con- 
"fidence  was  the  principal  inducement  for  making 
"the  agreement,  as  in  contracts  of  this  nature,  it 
"  would  be  unreasonable ;  and,  therefore,  the  other 
"  party  shall  not  have  the  executor,  administrator, 
"  trustee  or  assignee  of  the  deceased,  or  of  the  insol- 
"  vent  intruded  upon  him.  Consequently,  the  part- 
"  nership  between  these  parties  must  be  considered 
«  as  having  been  virtually  and  effectually  terminated 
"  by  their  insolvency.  It  can  be  extended  over  no 
"new "transactions,  nor  be  allowed  to  expand  itself 
"  any  more.  It  must  be  wound  up  and  brought  to 
"  a  close ;  and,  except  for  such  purposes,  must  be 
"  deemed  to  have  totally  ceased  to  exist."  "  These 
"  parties  admit  themselves  to  be  insolvent  debtors. 
"  The  plaintiff  charges  his  copartners,  the  defendants, 
"  with  a  design  to  waste  the  joint  property  and  to 
"  apply  it  to  their  own  use.  The  defendants  deny 
"  these  allegations,  and  charge  the  plaintiff  with  a 
"  design  to  misapply  the  funds  and  to  give  to  some 
"  of  the  creditors  an  undue  preference.    Taking  the 
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"charges  of  the  plaintiff  and  of  the  defendants  or  of 
"  either  party  to  be  true ;  or  allow,  that  each  or 
"either  party  was  about  to  waste  the  property,  or 
"  has  his  favorite  creditors  to  whom  it  is  his  design 
uto  give  an  undue  preference,  and  it  is  clear  that 
"  one  or  the  other  or  both  of  them  have  formed  a 
a  fixed  resolution  to  violate  one  of  the  great  prin- 
"  ciples  of  equity,  w;hich  it  is  the  peculiar  province 
"  of  this  court  to  prevent.  None  of  the  creditors  of 
"  these  insolvent  debtors,  so  far  as  it  appears,  have, 
"  as  yet,  obtained  any  legal  advantage.  It  is  proper, 
u  therefore,  that  this  court  should  now  lay  its  hands 
"  upon  the  joint  property  of  this  partnership,  and  let 
"  all  its  creditors  come  in  pari  poem,  and  according 
"  to  their  respective  priorities,  if  any  should  appear. 
"Both  parties  profess  to  have  had  this  equitable 
"distribution  in  contemplation;  both  acknowledge 
"themselves  to  be  in  that  insolvent  condition  in 
"  which  the  making  of  such  an  equitable  distribution 
44  has  devolved  upon  them  as  a  duty.  And  yet  each 
"  charges  the  other  with  having  made  an  effort  and 
"formed  a  fixed  design  to  disregard  this  duty. 
"  Neither  of  them  seems  to  have  the  least  confidence 
"in  the  other.  Under  all  these  circumstances,  I 
"  consider  this  as  a  case  in  which  it  is  peculiarly  fit 
"  and  proper  that  a  receiver  should  have  been  ap- 
" pointed  before  answer,  and  should  now  be  con- 
"  tinned  as  a  means  of  winding  up  the  affairs  of  this 
"  partnership  in  safety  and  with  justice  and  equality 
u  to  all  concerned."  And  see  at  p.  428  of  the  case 
the  form  of  order  of  appointment 
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Without  deciding  the  question,  whether  one  of 
two  partners  could  make  a  general  assignment  of 
the  effects  of  the  partnership,  in  the  absence  of 
knowledge  or  suspicion  by  the  other,  the  court  * 
refused  to  grant  a  receiver  where,  on  a  motion  for 
one,  founded  on  the  invalidity  of  such  an  assign- 
ment, there  was  no  charge  that  the  assignee  was  not 
fully  responsible,  nor  any  reason  to  believe  the 
funds  in  his  hands  to  be  insecure :  Hayes  v.  Heyer, 
4  Sand,  Ch.  R.  485. 

In  Mutter  v.  TalliSj  5  Sandford's  Superior  Court 
Reports,  610,  an  assignment,  with  preferences,  was 
made  by  two  partners  in  the  absence  of  the  senior 
partner,  who  repudiated  the  act  and  had  a  decree 
which  set  the  assignment  aside  and  appointed  a 
receiver. 

A  receiver  will  be  appointed  where  a  partner  has 
been  carrying  on  trade,  on  his  own  account,  with 
the  copartnership  effects:  Harding  v.  Glover,  18 
Ves.  281. 

In  Estwich  v.  (hrmmg^yy,  1  Vera.  118,  (by  Raith- 
by,)  the  appointment  of  a  receiver  was  made  con- 
ditional It  was  alleged  in  the  bill  that  the  defend- 
ant carried  on  a  distinct  trade  for  himself,  with  the 
persons  who  were  debtors  to  the  joint  business,  and 
to  oblige  them  he  forebore  to  call  in  their  debts ; 
and  it  was  ordered  that  "R  Gr.,  therein  named, 
"  should  be  appointed  to  sue  for  and  get  in  the  sev- 
"  eral  debts  owing  to  the  partnership ;  and  that  the 
"  defendant  should  deliver  to  him  all  bills,  bonds 
"  and  notes,  for  such  debts,  and  also  produce  the 
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u  books  of  account,  concerning  the  said  trade,  unless 
"the  defendant  would,  within  a  week  next,  give 
u  security  to  answer  one  moiety  of  such  debts  to  the 
u  plaintiff."  The  term  receiver  is  not  mentioned  in 
this  case ;  but  the  words  u  an  able  attorney ."  Still, 
the  terms  may,  in  such  cases,  be  considered  synon- 
ymous. A  receiver  is  expected  to  be  "  an  able  at- 
torney," and  nothing  more. 

Although  one  partner  may  have  made  a  general 
assignment  of  the  partnership  effects  without  the 
knowledge  of  the  other,  the  court,  while  reserving 
the  question  of  validity,  will  not  appoint  a  receiver 
in  the  absence  of  all  charge  of  irresponsibility  of  the 
assignee  and  where  there  is  no  reason  to  believe 
that  the  funds  in  his  hands  are* insecure:  Hayes  v. 
Heyer^  4  Sand.  Chan.  R.  485. 

Where,  however,  there  is  no  necessity  to  pass 
upon  the  validity  of  an  assignment  alleged  to  have 
been  the  mere  act  of  one  partner,  without  the  inter- 
vention of  the  other,  and  the  fact  is  patent  that  it  is 
the  act  of  one  against  the  knowledge  and  approval 
of  his  resident  partner,  in  such  a  case  the  assign- 
ment will  be  set  aside ;  and  a  receiver  can  be  had : 
See  Denning  v.  Coke,  3  Sand.  Chan.  R.  284. 

This  principle  will  apply,  where  insolvency  oc- 
curs, in  connection  with  a  special  partnership.  Thus, 
one  of  two  general  partners,  with  the  consent  of  the 
special  partner,  made  an  assignment  of  all  the  part- 
nership effects  for  the  payment  of  all  the  firm-debts 
ratably.  The  court  held  that  the  other  general 
partner,  who  might  have  been,  but  was  not  con- 
sulted in  the  matter,  was  entitled  to  have  it  set 
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aside,  and  a  receiver  appointed :  Hayes  v.  Heyer,  3 
Sand.  Chan.  R.  284,  293. 

In  Wilson  v.  Greenwood^  1  Swanst.  483,  where 
certain  partners  had  entered  into  an  agreement,  by 
which,  npon  the  bankruptcy  of  one  of  them,  his 
share  was  to  be  valued  and  assigned  to  the  remaining 
partners,  for  a  consideration  payable  by  installments, 
and  upon  the  footing  of  this  agreement  they  contin- 
ued to  trade  with  the  partnership  effects.  One  be- 
came bankrupt.  Upon  a  bill  filed  by  the  assignee 
of  the  bankrupt  partner  against  the  solvent  part- 
ners, praying  for  a  sale  of  the  partnership  effects,  a 
division  of  the  proceeds  and  for  a  receiver,  Lord 
Eldon  decreed  according  to  the  prayer  of  the  bill. 
"  The  consequence  fe,"  said  his  Lordship,  "  that  the 
"assignees  of  the  bankrupt  partner  are  become, 
"  quoad  his  interest,  tenants  in  common  with  the 
"  solvent  partners  ;  and  the  court  must  then  apply 
a  the  principle  upon  which  it  proceeds,  in  all  cases, 
"where  some  members  of  a  partnership  seek  to 
"  exclude  others  from  that  share  to  which  they  are 
u  entitled,  either  in  carrying  on  the  concern  or  in 
"winding  it  up,  when  it  becomes  necessary  to  sell 
"the  property,  with  all  the  advantages  relative  to 
"good  will,"  &c. 

Mr.  Warner,  in  his  edition  of  Swanston,  and  re- 
ferring to  the  above  case,  says,  at  p.  483,  n.  (2),  vol. 
1,  "  Chancellor  Kent,  in  a  recent  case  of  Gould  v. 
"Bcmks  &  Gould,  (not  yet  reported,)  acted  on  this 
"principle  in  appointing  a  receiver."  I  have  ex- 
amined the  papers  on  file  in  this  case;  and  deem  it 
as  well  to  add  a  copy  of  the  petition  and  orders 
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made  upon  it,  in  a  note  to  this  page,  (a)    It  will 
be  seen  that  the  partnership  was  already  dissolved ; 


(a)  In  Chancery. 


Stephen  Gould 

v, 

David  Banks  and  William 
Gould. 


To  the  Honorable  James  Kent, 
Chancellor  of  the  State  of  New  Tork. 


J 


The  petition  of  the  above-named  complainant,  respectfully  shows : 

That  your  petitioner  and  the  defendants  above-named,  in  or  about  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ten,  became  partners 
in  business  as  booksellers  and  stationers ;  and  for  several  years  next 
thereafter  carried  on  their  said  business  in  partnership  in  the  city  of 
New  York,  under  the  firm  or  style  of  Gould,  Banks  &  Gould,  and  also 
in  the  city  of  Albany  under  the  firm  of  William  Gould  &  Company ; 
your  petitioner  having  been  interested  in  the  said  business  in  the  pro- 
portion of  one  half,  and  the  other  partners  each  in  the  proportion  of  one 
quarter  part  thereof ; 

That  during  the  continuance  of  the  said  partnership,  a  great  number 
of  persons  became  indebted  to  the  partners  in  their  joint  capacity ;  and 
debts  of  that  description  are  still  outstanding  and  unpaid  to  a  very  large 
amount ;  but  the  books  of  accounts,  vouchers  and  papers  which  contain 
the  evidence  of  the  said  debts,  are  at  present  in  the  possession  or  control 
of  the  said  defendants  and  not  of  your  petitioner,  who  is,  therefore, 
unable  to  specify  the  amount  or  particulars  thereof. 

That  in  consequence  of  differences  which  arose  between  your  peti- 
tioners and  the  said  defendants,  they  were  unable,  upon  the  dissolution 
of  the  said  partnership,  which  took  place  in  or  about  the  year  one 
thousand  eight  hundred  and  seventeen,  to  come  to  a  satisfactory  ad- 
justment of  their  partnership  accounts,  without  the  intervention  of 
third  persons,  in  consequence  whereof  the  said  accounts  and  differences 
were  submitted  to  the  arbitration  of  three  persons  agreed  on  for  that 
purpose,  who,  after  much  investigation,  made  and  duly  published  their 
award  in  that  behalf;  but  which  award  the  said  defendants  refused 
to  keep  or  abide  and  proceeded  to  act  in  violation  and  disregard 
thereof 


818  PARTNERSHIP. 

that  the  receiver  was  required  to  get  in  the  debts  of 
the  establishment;  that  the  application  was  made 


That  your  petitioner  having  exhausted  all  apparent  means  of  amicable 
adjustment  [with  the  said  defendants  without  success,  was  forced  to 
resort  to  the  jurisdiction  of  this  honorable  court  for  relief;  and  a  bill 
was  accordingly  exhibited  by  your  petitioner  against  the  said  defendants 
in  or  about  the  month  of  October  last  past,  stating,  among  other  things, 
the  making  of  the  aforesaid  award,  and  the  neglect  and  refusal  of  the 
said  defendants  to  obey  the  same ;  and  that  they  or  one  of  them  had 
acquired^possession  of  the  books,  accounts  and  papers  aforesaid ;  and 
that  they  were  proceeding  to  collect  and  improperly  to  apply  the 
moneys  remaining  due  to  the  said  partnership,  as  above-mentioned ;  and 
praying,  among  other  things,  for  an  account ;  and  that  the  said  defend, 
ants  might  be  decreed  to  keep  the  said  award ;  and  might  also  be 
restrained  by  injunction  from  other  proceeding  in  the  collection  of  the 
said  debts. 

That  upon  or  shortly  after  the  exhibition  of  the  said  bill  by  your 
petitioner  as  aforesaid,  a  writ  of  injunction  was  allowed  by  your  Honor, 
according  to  the  prayer  of  the  said  bill ;  and  the  same  was  duly  issued 
and  served  upon  the  said  defendants,  strictly  enjoining  and  commanding 
them  and  each  of  them  to  desist  from  further  proceeding  in  the  collec- 
tion of  any  debt  or  debts,  sum  or  sums  of  money,  claims  or  demands,  at 
any  time  or  times  theretofore  or  then  due  or  owing  to  the  said  copart- 
nership firms,  mentioned  in  the  said  bill,  by,  from  or  in  the  hands  of 
any  person  or  persons  whomsoever,  until  the  further  order  of  this  court ; 
and  such  injunction  is  still  in  force,  no  order  of  this  honorable  court 
having  been  made  to  dissolve  the  same. 

And  your  petitioner  further  shows,  that  the  said  David  Banks  and 
William  Gould  have  recently  put  in  their  joint  and  several  answer  to 
the  said  bill  of  complaint  of  your  petitioner ;  whereby  they  have,  among 
other  things,  admitted  the  former  existence  and  dissolution  of  such  part- 
nership as  above-mentioned ;  and  that  after  the  dissolution,  it  appeared, 
od  investigating  the  state  of  the  partnership  accounts  and  affairs,  "  the 
"  notes  and  accounts  due  to  the  said  copartnership,  arising  out  of  that 
"  part  or  branch  of  the  said  copartnership  business  which  was  con- 
"  ducted  and  established  at  Albany,  amounted  to  about  twenty  thousand 
"  dollars  at  the  time  of  the  said  dissolution ;  and  that  the  notes  and 
"  accounts  due  to  the  said  copartnership,  arising  out  of  that  part  or 
"  branch  of  the  said  copartnership  business  which  was  conduct  edand 
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on  account  of  an  injunction  being  out  to  restrain  the 
collection  of  them ;  that  the  answer  was  under  ex- 


M  established  at  New  York,  amounted,  at  the  time  of  the  said  dissolution, 
"  to  about  the  sum  of  fifteen  thousand  dollars."  And  it  also  appears, 
by  the  said  answer,  that  the  books  of  accounts,  evidences  of  debts  and 
papers  of  value  generally  or  to  a  considerable  extent,  belonging  to 
the  said  late  copartnership  or  connected  with  the  business  and  interests 
thereof  are  in  the  possession  or  power  of  the  said  defendants  or  one  of 
them. 

And  your  petitioner  further  shows,  that  the  debts  remaining  unpaid 
and  due  to  your  petitioner  and  the  said  defendants,  as  such  late  partners 
as  aforesaid,  are  for  the  most  part  small  in  their  respective  amounts  and 
owing  from  a  great  number  of  persons  in  various  parts  of  the  country ; 
and  your  petitioner  apprehends  that,  unless  measures  can  be  promptly 
taken  to  secure  the  collection  thereof,  many  of  them  may  be  utterly  lost, 
by  means  of  the  statute  of  limitations  or  by  the  operation  of  other  causes 
incidental  to  long  delays  in  cases  of  this  description. 

And  your  petitioner  further  shows,  that  the  answer  of  the  said  de- 
fendants being,  as  he  is  advised,  imperfect  and  insufficient  in  sundry 
particulars,  exceptions  thereto  have  been  drawn  and  are  about  to  be 
filed  on  the  part  of  your  petitioner ;  and  he  is  apprehensive  that  the 
cause  will  not  be  ready  for  hearing  before  the  next  October  term  of  this 
court,  after  which,  as  your  petitioner  is  advised,  there  must  be  a  ref- 
erence to  a  master  for  the  taking  of  the  requisite  accounts,  before  the 
said  cause  can  be  finally  heard  and  disposed  of 

And  your  petitioner  further  states  that,  as  appears  by  the  pleadings 
and  by  the  award  of  the  arbitrators  named  therein,  the  defendants  are 
both  indebted  to  your  petitioner  in  considerable  amounts;  and  your 
petitioner  would  consider  his  interests  greatly  committed  and  endan- 
gered, if  the  defendants  or  either  of  them  should  be  allowed  to  resume 
the  collection  of  the  debts  due  to  them  and  your  petitioner  jointly,  as 
aforesaid ;  and  as  all  the  books  of  accounts  and  papers,  which  contain 
the  evidence  of  the  said  debts,  are  withheld  from  your  petitioner,  he  is 
totally  unable  to  make  such  collections,  even  though  he  were  otherwise 
free  so  to  do. 

Your  petitioner,  therefore,  humbly  prays,  that  it  may  be  referred  to 
one  of  the  masters  of  this  honorable  court  to  select  and  appoint  a  proper 
person  to  be  receiver  of  all  and  singular  the  debts,  dues  and  demands  of 
every  description,  which  remain  due  and  payable  to  your  petitioner  and 
the  said  defendants,  as  members  of  the  late  firms  of  Gould,  Banks  & 
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ceptions,  or  exceptions  were  ready  to  be  put  in  at 
the  time  a  receiver  was  asked  for;   and  that  this 

Gould,  and  William  Gould  &  Company ;  such  person,  so  to  be  appointed 
receiver,  first  giving  security,  to  be  approved  by  the  said  master,  to 
account  for  and  pay  what  he  shall  so  receive  as  this  court  shall  direct ; 
with  liberty  to  the  said  receiver  to  demand,  sue  for  and  recover  all  or 
any  of  the  said  debts,  dues  and  demands  in  the  joint  names  of  your 
petitioner  and  the  said  defendants,  as  he  shall  be  advised ;  and  further 
that  the  said  David  Banks  and  William  Gould,  respectively,  be  ordered, 
forthwith,  to  deliver  to  such  receiver  as  aforesaid,  under  an  oath  to  be 
administered  by  the  said  master  to  each  of  them,  all  and  singular 
the  books  of  accounts,  bonds,  notes,  bills  and  other  evidences  of  debt 
and  papers  belonging  to  your  petitioner  and  the  said  defendants  jointly, 
as  such  late  partners  as  aforesaid  or  appertaining  to  the  concerns  of 
either  of  the  aforesaid  firms,  in  so  far  as  the  same  are  in  the  possession, 
power  or  control  of  the  said  defendants  respectively :  or  that  such  other 
order  may  be  made  in  the  premises  as  the  circumstances  of  the  case 
shall  appear  to  require  and  as  to  your  Honor  may  seem  meet 

SAMUEL  HARRIS, 

Complainant's  Solicitor. 

City  and  County  of  New  York :  Stephen  Gould,  the  petitioner  above- 
named,  being  sworn,  saith,  that  the  matters  in  the  above-written 
petition  set  forth,  are  all  true  to  the  best  of  his  knowledge  and  belief. 

S.  GOULD. 
Sworn  this  second  June,  eighteen  hundred) 
and  twenty-one,  before,  N.  Dean,     l 

Commissioner  in  Chancery. 
In  Chancery. 


Stephen  Gould 

David  Banks  and  Wiliam 
Gould. 


Copy  notice. 


Sir, — Take  notice  that  a  petition,  of  which  the  foregoing  is  a  copy 
will  be  presented  to  his  Honor  the  chancellor  at  a  court  of  chancery,  to 
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novel  circumstance  also  is  to  be  found  in  the  case, 
that,  inasmuch  as  the  firm  had  two  establishments, 


be  held  at  the  city  hall  of  the  city  of  New  York  on  Wednesday  next, 
the  sixth  instant,  at  ten  o'clock  in  the  forenoon;  at  which  time  a 
motion  will  be  made,  founded  thereon  and  on  the  affidavit  thereto  sub- 
joined, that  the  prayer  of  the  said  petition  be  granted.  The  bill  and 
answer  will  also  be  referred  to,  if  necessary,  in  support  of  the  said 
motion.  Dated,  New  York,  first  of  June,  eighteen  hundred  and  twenty- 
one. 

Yours,  &c, 

S.  HARRIS, 

Plaintiff's  Solicitor. 

G.  Baldwin,  Esq., 

Defendant's  Solicitor. 


-! 


In  Chancery. 


Stephen  Gould 

v. 

David  Banks  and  Wil- 
liam Gould. 


City  end  County  of  New  York :  Henry  W.  Warner  being  sworn, 
saith  that  on  Saturday  the  second  instant,  in  office  hours,  he  delivered 
to  Charles  Baldwin,  Esquire,  the  defendant's  solicitor,  copies  of  the 
foregoing  petition  and  affidavit,  with  a  notice  thereunder  written,  of 
which  the  above  notice  is  a  copy. 

H.  W.  WARNER. 

Sworn,  &c 

Upon  this  petition,  there  is  Chancellor  Kent's  allocatur :  "  Let  an 
44  order  be  entered  according  to  the  prayer  of  the  petition.  J.  K"  And 
the  following  order  was  filed  : 

In  Chancery. — Between  Stephen  Gould,  complainant,  and  David 
Banks  and  William  Gould,  defendants.    New  York,  7th  June,  1821. 

21 
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one  at  Albany  and  the  other  in  New  York,  there- 
fore, in  the  end,  two  receivers  were  appointed.    It 


The  complainant  having  presented  to  thew  court  a  petition,  verified  by 
affidavit,  setting  forth,  among  other  things,  that  the  parties,  complain- 
ant and  defendants,  were  formerly  partners  in  trade,  as  booksellers  and 
stationers,  in  the  city  of  New  York,  under  the  firm  or  style  of  Gould, 
Banks  &  Gould,  and  also  in  the  city  of  Albany  under  the  firm  of  Wil- 
liam Gould  &  Company,  but  which  partnership  has  been  dissolved : 
that  debts,  to  a  large  amount,  are  now  due  to  the  said  late  partners  in 
small  sums;  that  the  books  of  accounts  and  papers  appertaining  to 
both  the  said  firms  are  chiefly  in  the  possession  of  the  defendants ;  that 
differences  having  arisen  between  the  said  late  partners  relative  to  their 
mutual  accounts,  the  bill  in  this  cause  was  exhibited,  with  a  view  to 
the  settlement  thereof  and  to  have  the  defendants  restrained  from  pro- 
ceeding in  the  collection  of  debts  remaining  due  to  the  said  late  part- 
ners; that  the  defendants  have  been  restrained,  by  injunction,  accord- 
ing to  the  prayer  of  the  said  bill ;  and  that  the  said  debts  or  some  of 
them  are  in  danger  of  being  lost,  unless  provision  be  made  for  the 
prompt  collection  thereof.  And  the  said  petition  thereupon  praying  for 
an  order  of  reference,  to  the  end  that  a  receiver  may  be  appointed  with 
the  requisite  powers  and  facilities  for  collecting  and  receiving  the  debts 
aforesaid,  subject  to  account  under  the  direction  of  this  court  And 
counsel  having  been  heard  for  the  respective  parties  upon  the  matters 
in  the  said  petition  contained ;  and  the  bill  and  answer  having  been 
examined  and  considered  by  the  court,  and  due  deliberation  being  had 
in  the  premises,  it  appears  that  the  prayer  of  the  said  petition  ought  to 
be  granted  ;  and  the  counsel  on  the  part  of  the  complainant  having  vol- 
untarily consented  that  the  said  complainant  be  put  under  the  same 
degree  of  restraint  as  to  the  collection  of  debts,  t*» ' A  is  imposed  by  the 
said  injunction  on  the  defendants ;  and  •  ,.  •  t  ne  complainant,  as 
well  as  the  defendants,  be  required  to  ^  >uch  receiver,  as  may 

be  appointed  in  the  premises,  all  book.  accounts,  vouchers  and 
papers  which  he  or  they  respectively  have  in  his  or  their  possession  or 
power :  It  is,  thereupon,  ordered  and  directed  by  this  court,  that  the 
aforesaid  injunction  be  continued,  until  the  further  order  of  this  court ; 
and  that  during  the  continuance  of  the  said  injunction  or  until  further 
order,  the  complainant  desist  and  refrain  from  the  collection  of  any 
debt  or  debts,  sum  or  sums  of  money,  claims  or  demands  at  any  time 
or  times  heretofore  or  now  due  or  owing  to  the  copartnership  firms 


! 
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may  be  a  question  whether  the  course  should  not 
have  been,  to  have  had  one  receiver,  with  liberty  to 


aforesaid  or  either  of  them,  by,  from  or  in  the  hands  of  any  person  or 
persons  whomsoever.  And  it  is  further  ordered,  that  it  be  referred  to 
one  of  the  masters  of  this  court  to  select  and  appoint  a  proper  person 
or  persons  to  be  receivers  of  all  and  singular  the  debts,  dues  and 
demands  of  every  kind  and  description  which  remain  due  and  payable 
to  the  said  late  firm  of  Gould,  Banks  &  Gould,  and  William  Gould  & 
Company  or  either  of  them,  or  to  the  parties  complainant  and  defend- 
ants as  members  of  the  said  late  firm ;  such  person  or  persons  so  to  be 
appointed  receiver  or  receivers  first  giving  security,  to  be  approved  by 
the  said  master,  to  account  for  and  pay  what  he  shall  so  receive  as 
this  court  shall  from  time  to  time  direct ;  with  liberty  to  the  said 
receiver  or  receivers  to  demand,  sue  for,  recover  and  receive  all  or  any 
of  the  said  debts,  dues  and  demands  in  the  joint  names  of  the  complain- 
ant and  the  defendants  or  as  he  or  they  shall  be  advised.  And  it  is 
further  ordered,  that  the  said  parties,  complainant  and  defendants,  sev- 
rally  and  respectively  do,  on  or  before  the  first  day  of  July  next,  de- 
liver to  the  receiver  or  receivers  to  be  appointed  in  this  cause,  under  an 
oath  to  be  administered  by  the  said  master  to  each  of  them,  all  and 
singular  the  books  of  accounts,  bonds,  notes,  bills  and  other  evidences 
of  debt  and  papers  of  value  belonging  to  the  complainant  and  the 
defendants  jointly  as  such  late  copartners  as  aforesaid  or  appertaining 
to  any  interests  or  concerns  of  either  and  each  of  the  aforesaid  late 
firms  of  Gould,  Banks  &  Gould  and  William  Gould  &  Company,  so  far 
forth  as  the  same  may  be  in  the  possession,  power  or  disposition  of  the 
said  parties  respectively ;  such  books,  vouchers  and  papers  to  remain 
with  the  said  receiver  until  the  further  order  of  this  court 

In  consequence  *tf  qs  having  establishments  at  New  York 

and  Albany,  a  receive^  .  /Htfeoperty  in  each  place  was  agreed  to, 

by  the  respective  solicitor   , ,  t&fihe  following  order  was  entered : . 

(  Title.)  On  motion  of  rb.  tl,,  the  complainant's  solicitor,  and  by  con- 
sent of  C.  B.,  Esquire,  the  defendant's  solicitor :  it  is  ordered,  that  J. 
0.,  Junior,  of  the  city  and  State  of  New  York,  Esquire,  be  and  he 
hereby  is  made  and  constituted  a  receiver  in  the  above  cause,  pursuant 
to  an  order  of  this  court  made,  Ac.  as  far  as  relates  to  the  copartner- 
ship, estate  and  effects  of  Banks  &  Gould  in  the  city  of  New  York. 
And  it  is  further  ordered,  on  the  like  motion  and  with  the  like  consent, 
that  J.  F.  B.,  of  the  city  and  county  of  Albany,  Esquire,  be,  in  like 
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appoint  an  agent :  See v.  Zdndsay,  15  Ves.  91 ; 

Vatte  v.  ORieWy,  1  Hogan,  199 ;  lrvmg  v.  WaUer^ 
ib.  258 ;  Oaborn  v.  Heyer,  2  Paige's  C.  R.  342. 

The  authority  of  a  partner  continues  after  a  dis- 
solution for  all  purposes  of  winding  up,  and  it  is 
only  when  he  is  exercising  unduly  any  power  which 
he  has  as  a  partner  that  the  affairs  of  the  partner- 
ship would  be  wound  up  under  the  direction  of  the 
court  and  a  receiver  appointed :  Butcha/rt  v.  Dres- 
ser, 4  De  Gex,  Macn.  &  Gordon,  543. 

Such  an  officer  will  be  appointed,  where  a  part- 
ner neglects  the  business  and  receives  money  from 
the  customers  without  accounting :  Head  v.  Bowers, 
4  Br.  Ch.  C.  441.  In  this  case  the  party  was  also 
in  contempt  and  did  not  appear  when  the  applica- 
tion for  a  receiver  was  made.  In  Goodman  v.  WhUr 
comb,  1  Jac.  &  W.  573,  the  court  said,  If  a  partner 
receives  moneys  and  does  not  enter  the  receipts  in 
the  books,  it  is  a  ground  of  serious  complaint. 

Where  peculiar  partnership  property,  as,  for  in- 
stance  a  ship,  is  checked  in  its  earnings  by  some  of 
the  partners  keeping  back  portions  or  parts  of  her, 
a  receiver  may  be  had.  Thus :  On  the  purchase  of  a 
steam  vessel,  it  was  agreed  among  the  purchasers 


manner  and  in  pursuance  of  the  same  order  of  the  7th  day  ofj  &&,  and 
he  hereby  is  made  and  constituted  a  receiver  of  the  copartnership 
estate  and  effects  of  William  Gould  &  Company  in  the  city  of  Albany. 
And  that  the  said  receivers  shall  respectively  have,  exercise  and  enjoy 
all  and  singular  the  duties,  rights,  privileges  and  powers  appertaining  to 
a  receiver  in  this  court,  and  such  as  are  mentioned  and  set  forth  in  the 
said  order  of  the  seventh  day  of  June,  in  the  year  one  thousand 
eight  hundred  and  twenty-one. 
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that  two  of  them  should  be  the  ship's  husbands  and 
should  not  be  removed  except  on  certain  grounds 
specified  in  the  agreement.  The  ship's  husbands, 
thus  appointed,  obtained  a  charter-party  for  her; 
and  thtey  privately  stipulated  for  a  weekly  payment, 
by  way  of  commission  for  themselves  in  addition  to 
the  weekly  sum  payable  by  the  terms  of  the  charter- 
party.  In  the  month  of  May  following,  the  captain, 
who  was  part  owner,  had  a  conversation  with  a 
clerk  of  the  charterers,  in  which  an  observation  of 
the  latter  had  led  him  to  suspect  that  there  was 
some  underhand  bargain ;  but  the  subsequent  part 
of  the  conversation  removed  the  suspicion.  In  Octo- 
ber he  required  correct  knowledge  of  what  had  been 
done,  and,  together  with  the  other  part  owners,  ex- 
cept the  ship's  husbands,  gave  the  ship's  husbands 
notice  of  dismissal.  The  ship's  husbands  denied  the 
right  to  dismiss  them,  and  they  possessed  themselves 
of  some  of  the  machinery  of  the  ship,  which  was  at 
an  engineer's  for  repairs.  The  other  part  owners 
thereupon  filed  a  bill,  and  moved  for  an  injunction  to 
restrain  the  ship's  husbands  from  interfering  with 
her  sailing  by  detention  of  the  machinery,  and  for  a 
receiver  of  the  machinery.  The  court  held  that  the 
application  was  not  too  late ;  and,  on  it  appearing 
that  a  decree  of  possession  could  not  be  obtained  in 
the  court  of  admiralty,  by  reason  of  the  plaintiffs 
being  in  possession  of  the  hull,  or  at  all  events  could 
not  be  obtained  in  time  to  enable  the  vessel  to  fulfill 
her  engagement:  it  also  decided  that  the  court  of 
chancery  had  jurisdiction  upon  motion  to  appoint  a 
receiver  of  the  machinery  and  to  direct  possession 
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of  it  to  be  delivered  to  him ;  and  an  order  was  made 
accordingly,  the  captain  being  appointed  receiver  ad 
interim :  Brenan  v.  Preston,  2  De  Gex,  Macn.  &  G. 
Chan.  R.  813. 

Where  sufficient  has  been  done  between  persons 
to  constitute  a  partnership,  a  receiver  will  be  ap- 
pointed, if  one  party  passes  another  by  and  brings 

Peacock,  16  Ves.  49,  a  son  complained  of  a  father 
for  having  taken  the  defendant,  Thomson,  into 
partnership,  after  a  verbal  agreement  made  with  the 
complainant;  and  moved  for  a  receiver  and  that 
Thomson  might  be  restrained  from  interfering  in  the 
conduct  of  the  business  of  the  partnership,  and  also 
that  both  the  defendants  might  be  restrained  from 
preventing  the  plaintiff  returning  to  the  house  where 
the  business  was  carried  on  and  preventing  or  mo- 
lesting the  plaintiff  in  conducting  it ;  and  for  a  pro- 
duction of  the  books,  etc.  The  defendant  Peacock 
(the  father),  denied  the  agreement  to  admit  the 
plaintiff  into  partnership.  An  issue  was  directed; 
the  verdict  established  a  partnership ;  and  a  receiver 
was  appointed  of  the  outstanding  estate. 
jf  In  connection  with  the  above  case  of  Peacock  v. 
Peacock^  may  be  mentioned  Oovlding  v.  Bain,  4 
Sand.  Superior  Court  R.  716.  There  the  main  ques- 
tion was,  as  to  whether  or  not  there  was  a  copart- 
nership, and  in  relation  to  which  the  plaintiff  and 
defendant  were  directly  at  issue,  the  one  positively 
affirming  and  the  other  as  positively  denying  it. 
Both  were  supported  by  numerous  affidavits,  show- 
ing conversations  and  acts  tending  to  establish  or 
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reject  the  idea  of  such  copartnership.  The  case  had 
come  before  the  court  on  bill,  answer  and  affidavits. 
The  court  observed:  "The  serious  question  still 
"  remains  whether  a  court  will  interfere  and  order 
"the  appointment  of  a  receiver,  while  the  fact 
"whether  there  was  or  was  not  a  copartnership 
"remains  in  dispute  and  undetermined,  and  espe- 
"  cially  where  there  is  no  allegation  as  to  the  in- 
u  solvency  of  the  defendant  or  of  his  liability  to 
"respond  in  case  of  an  eventual  recovery  against 
"him.  Thus,  in  Peacock  v.  Peacock,  16  Ves.  49, 
"the  defendant  denied  any  agreement  to  admit 
"the  plaintiff  into  partnership.  An  issue  was 
"directed,  and  the  verdict  established  a  partner- 
"  ship ;  and,  then,  a  receiver  of  the  estate  was  ap- 
"  pointed.  When  the  partnership  is  admitted  and 
"  one  partner  ejects  another  or  assumes  the  exclu- 
"  sive  control  of  the  property  and  they  cannot  niutu- 
"  ally  agree  as  to  their  respective  rights,  a  court  of 
"  equity  will  interfere  and  appoint  an  indifferent 
"person  as  receiver  to  wind  up  the  partnership  and 
"  pay  the  debts  and  distribute  the  balance  among 
"  the  partners.  But  to  authorize  the  appointment  of 
"  a  receiver,  there  must  be  a  partnership  admitted 
"  or  established,  otherwise  the  sole  property  of  the 
"defendant  may  be  taken  from  him  and  his  busi- 
"  ness  broken  up  and,  in  the  end,  it  may  appear  that 
"  there  was  no  right  on  the  part  of  the  plaintiff  even 
"to  an  account.*1 

X  Where  a  partnership  is  dissolved  by  the  personal 
insolvency  of  one  partner,  another  partner,  though 
entirely  solvent,  has  not  the  sole  right  to  wind  up 
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its  affairs ;  but,  where  there  is  such  a  state  of  things 
and  the  matter  comes  before  the  court,  it  will  en- 
courage the  appointment  of  tlje  solvent  partner  as 
receiver.  Thus  in  Hubbard  <&  others  v.  Guild,  1 
Duer's  Superior  Court  R.  662,  it  was  admitted  that 
the  partnership  was  dissolved  by  the  personal  in- 
solvency of  some  of  the  plaintiflfe ;  but  it  was  proved 
to  the  satisfaction  of  the  court  that  the  defendant, 
Guild,  was  entirely  solvent.  His  counsel,  therefore, 
insisted  that  his  legal  rights  were  exactly  the  same 
as  those  of  a  surviving  partner ;  and,  consequently, 
as  there  was  no  allegation  of  fraud  or  mismanage- 
ment, that  he  was  entitled  to  the  sole  administration 
of  the  partnership  assets.  The  court  said  that,  had 
there  been  a  provision  in  the  articles  of  copartner 
ship  that,  in  the  event  which  had  happened,  the 
solvent  partner  should  alone  be  entitled  to  settle  the 
accounts,  dispose  of  the  property  and  close  the 
affairs  of  the  firm,  they  would  have  felt  it  their  duty 
to  give  it  full  effect  by  dissolving  the  injunction 
and  discharging  the  order  for  a  receiver ;  but  that, 
in  the  absence  of  such  a  provision  and  of  any 
express  decision  or  authority,  they  could  not  be 
governed  by  the  imperfect  analogy  upon  which  the 
counsel  had  insisted.  They  could  not  say  that  the 
insolvent  partners  were  divested  of  their  legal 
rights  as  joint  owners  of  the  partnership  assets  and 
deprived  of  all  agency  or  voice  in  closing  the  busi- 
ness of  the  firm.  In  their  opinion,  the  right  of  the 
plaintiflfe  to  demand  the  appointment  of  a  receiver 
was  exactly  the  same  that  it  would  have  been  had 
the  partnership  been  dissolved  from  any  other  cause 
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than  their  own  insolvency.  The  court  added  that 
they  saw  no  reason  why  the  defendant  should  not 
himself  be  appointed  the  receiver,  if  he  would  give 
the  necessary  security.  It  seemed  to  them  that  in 
all  cases  where  the  dissolution  of  a  partnership  is 
occasioned  solely  by  the  insolvency  of  one  of  the 
partners,  the  absent  partner  ought  to  be  appointed 
receiver,  when  his  capacity  and  integrity  are  un- 
questioned. The  referee,  therefore,  to  whom  the 
appointment  was  referred,  might,  upon  due  inquiry, 
report  the  same  to  the  defendant. 

Where  all  the  partners  are  dead,  and  a  suit  is 
instituted  between  their  representatives,  a  receiver 
will  be  appointed  as  a  matter  of  course.  In  Philips 
v.  Atkinson,  2  Br.  Ch.  C.  272,  the  plaintiff's  and 
defendant's  testators  had  been  copartners.  A  bill 
was  filed  for  an  account,  and  a  part  of  the  prayer 
was  for  a  receiver.  The  defendant  submitted  to 
account,  but  resisted  the  appointment  of  a  receiver, 
as  an  imputation  upon  his  character,  insisting  that 
he  was  a  proper  person  to  receive.  Lord  Kenyon 
observed :  "  It  was  not  at  all  so ;  that  where  there  is 
"  a  copartnership,  there  is  a  confidence  between  the 
"  parties  and  if  the  one  dies  the  confidence  in  the 
u  other  partner  remains  and  he  shall  receive ;  but 
"when  both  are  dead,  there  is  no  confidence 
"between  the  representatives  and,  therefore,  the 
tt  court  will  appoint  a  receiver." 

A  receiver  will  be  appointed  where  any  of  the 
partners  seek  to  exclude  another  from  taking  that 
part  in  the  copcern  which  he  is  entitled  to  have ; 
and  this  applies  as  well  to  a  period  when  the  ordi- 


330  PARTNERSHIP. 

nary  course  of  trade  is  going  on,  as  to  the  time  of 
winding  up  the  affairs  after  the  determination  of  the 
partnership :  Wilson  v.  Greenwood,  1  Swanst.  481 ; 
see  Williamson  v.  WUaon,  1  Bland's  Ch.  R.  418; 
also,  Qonst  v.  Hcvrris,  1  Turn,  &  Buss.  496,  where 
Lord  Chancellor  Eldon  said :  "  The  most  prominent 
"point  on  which  the  court  acts,  in  appointing  a 
"  receiver  of  a  partnership  concern,  is,  the  circum- 
"  stance  of  one  partner  having  taken  upon  himself  , 
"  the  power  to  exclude  another  partner  from  as  full  a 
"  share  in  the  management  of  the  partnership  as  he, 
"  who  assumes  that  power,  himself  enjoys." 

But  partners  may,  by  contract,  provide  for  an 
exclusion  on  the  happening  of  certain  events :  Bloke- 
ney  v.  Dufawr,  15  Beavan,  40. 

Where  a  concern  of  any  character  or  kind,  cov- 
ering a  partnership,  is  broken  up  by  controversial 
suits  and  it  is  apparent  that  there  can  be  no  agree- 
ment between  the  parties  in  interest  for  its  continu- 
ance, a  receiver  will  be  appointed.  Thus,  where  a 
partnership  in  conducting  an  insane  hospital  and  an 
immigrant  lazaretto  was  broken  up  by  cross-suits 
and  disagreements,  the  court  allowed  a  receiver, 
with  directions  to  sell  immediately  the  lease  of  the 
premises  occupied  and  the  movables  and  good-will 
of  the  business ;  and  restrained  the  parties  (except 
those  who  might  purchase  at  the  sale)  from  conduct- 
ing the  same  business,  directly  or  indirectly,  in  the 
city  where  the  partnership  had  been  carried  on: 
Williams  v.  Wilson,  4  Sand.  Chan.  Rep.  379. 

Where  one  of  the  members  of  thef  firm  had  as- 
sumed the  payment  of  all  the  copartnership  debts 
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and  a  creditor's  bill  was  afterwards  filed  against 
Mm  and  his  copartner  upon  a  judgment  recovered 
against  both  for  a  copartnership  debt :  Held,  that 
the  creditor  could  not  obtain  a  receiver  of  the  sep- 
arate property  only  of  the  copartner  who  was 
merely  in  the  situation  of  a  surety  for  the  payment 
of  the  debt,  without  showing  some  excuse  for  not 
extending  the  receivership  to  the  partnership  effects 
and  to  the  separate  property  of  the  defendant  who 
was  the  principal  debtor:  Henry  v.  Henry,  10 
Paige's  C.  R.  314. 

A  receiver  will  be  appointed  of  a  steamboat  where 
the  owners  dispute  and  require  the  court  to  settle 
their  rights ;  and  such  receiver  can  be  directed  to 
run  the  boat.  This  was  done  for  two  years  in  the 
case  of  the  steamboat  Ontario :  Oram  v.  Ford,  Hop- 
kins, 114 ;  but  the  court  observed  that  it  was  highly 
inconvenient  and  unfit  that  such  operations  should 
be  conducted  under  the  direction  of  the  court  for  so 
long  a  time— and  an  order  for  a  sale  was  made. 

Mines  and  collieries  are  to  be  considered,  in  some 
sort,  as  species  of  trade ;  and  where  persons  have 
different  interests  in  a  mine  or  colliery,  it  is  to  be 
regarded  as  a  partnership.  The  difficulty  of  know- 
ing what  is  to  be  paid  for  wages  and  the  expenses 
of  management,  give  the  court  a  jurisdiction  as  to 
the  mesne  profits,  which  it  would  not  assume  as  to 
other  lands.  This  was  said  by  Chancellor  Eldon  in 
Jefferye  v.  Smith,  1  Jac.  &  W.  802.  There,  twenty 
persons  were  equally  interested  in  a  coal  mine. 
Altercations  in  parties  took  place  owing  to  sales 
and  assignments  of  shares.    One  of  the  shareholders 
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(David  Smith)  had  been  the  sole  manager  for  sev- 
eral years,  (from  1808  to  1820,)  but  the  complainant 
became  dissatisfied  and  filed  his  bill,  making  the 
other  partners  parties,  alleging  various  acts  of  mis- 
management  and  misapplication  of  the  funds  by 
Smith  and  praying  for  a  dissolution  of  the  partner- 
ship ;  that,  in  the  mean  time,  a  receiver  and  manager 
might  be  appointed,  and  that  D.  Smith  might  be 
restrained  from  interfering.  The  defendant,  David 
Smith,  by  his  answer,  denied  the  different  acts  of 
misconduct  imputed  to  him,  and  insisted  that  he 
ought  to  be  allowed  to  continue  manager  or,  at  least, 
ought  to  have  the  management  of  his  own  share  in 
the  mine.  "  Here,"  observed  Lord  Eldon, "  there  are 
44  twenty  shares ;  and  if  each  owner  may  employ  a 
"  manager  and  a  set  of  workmen,  you  destroy  the 
44  subject  altogether :  it  renders  it  impossible  to  carry 
"it  on.  It  appears  to  me,  therefore,  upon  general 
44  principles,  without  reference  to  the  particular  cir- 
cumstances of  any  case,  that  where  persons  are 
44  concerned  in  such  an  interest  in  lands  as  a  mining 
"concern  is,  this  court  will  appoint  a  receiver, 
44  although  they  are  tenants  in  common  of  it  Take 
44  the  order  for  a  receiver ;  and  let-  every  owner  be 
44  at  liberty  to  propose  himself  as  manager  before  the 
"master."  And  see  the  order  entered  thereon,  in 
Section  on  Decrees,  p.  324. 

In  connection  with  the  above,  it  will  be  well  to 
mention  the  case  of  Shepherd  v.  Oxenford,  Kay  & 
Johnson's  Ch.  Rep.  491.  There,  a  great  number  of 
persons  subscribed  a  certain  sum,  and  received  a  sort 
of  scrip  certificate  specifying  the  number  of  shares 
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to  which  each  was  entitled.  No  deed  was  executed, 
nor  was  any  register  of  shareholders  kept.  *  They 
occasionally  held  meetings;  at  one  of  which  the 
defendant  and  another  person  were  appointed  sole 
directors  and  trustees  of  the  property  of  the  associa- 
tion, which  consisted  of  mines,  plantations  and  slaves 
in  the  Brazils.  The  defendant  survived  his  co- 
trustee ;  and  disputes  having  arisen,  a  bill  was  filed 
against  him  by  the  plaintiff  who  was  a  derivative 
shareholder  by  purchase  of  one  of  the  scrip  certifi- 
cates, for  an  account  of  the  receipts  and  payment  of 
the  defendant,  and  of  the  debts  of  the  association, 
and  for  payment  of  such  debts,  a  division  of  the 
profits  and  for  a  receiver  and  injunction ;  but  the 
bill  did  not  pray  for  a  dissolution.  Pending  a  motion 
for  a  receiver  and  injunction,  the  defendant  clan- 
destinely left  England  for  Brazil.  Hdd,  that  the 
plaintiff  having  been  treated  by  the  defendant  as  a 
member  of  the  association,  could  maintain  the  suit ; 
that  he  had  an  equity  to  secure  the  property  of  the 
association ;  and  was  entitled  to  a  receiver. 

By  a  memorandum  in  writing  the  defendant,  a 
general  merchant,  agreed  with  the  plaintiff,  in  con- 
sideration of  the  general  services  of  the  latter,  to 
allow  him  in  addition  to  a  fixed  salary  one-fifth  of 
the  net  profits  on  all  new  business  entered  into 
through  him.  It  would  seem  that  a  partnership 
was  thereby  constituted  between  the  parties;  and 
the  court  held  that,  at  any  rate,  the  plaintiff  thereby 
acquired  a  right,  as  against  the  defendant,  to  an 
account  of  profits  and  the  appointment  of  a  receiver : 
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Katech  v.  Schenek,  18  L.  J.  (N.  S.)  Ch.  386 ;  &  O.  13 
Jur.  668. 

Where  tenants  in  common  of  a  mine  have  been 
working  it  in  partnership,  or  where  the  mine  itself 
is  the  partnership  property,  the  conrt  will  not  ap- 
point a  receiver  or  manager  4  at  the  instance  of  one 
of  the.  partners,  in  a  suit  which  does  not  seek  to 
dissolve  the  partnership.  Nor,  even  in  a  suit  to 
dissolve  the  partnership,  will  the  court  appoint  a 
receiver  on  an  interlocutory  application,  merely  upon 
evidence  that  the  partners  do  not  co-operate  in  the 
management  of  the  business.  In  order  to  sustain 
such  an  application,  it  must  be  shown  that  one 
partner  has  interfered  so  as  to  prevent  the  business 
being  carried  on :  Roberts  v.  Eberhardt-,  1  Kay's  Rep. 
148. 

In  Norway  v.  J&owe,  19  Ves.  144,  which  was  a 
mining  concern,  there  was  a  motion  for  a  receiver 
upon  a  claim  of  partnership  in  the  equitable  interest ; 
but  this  was  denied  by  the  answer.  The  claim  was 
not  made  until  the  concern,  at  a  great  expense, 
became  prosperous.  The  mines  appeared  to  have 
been  abandoned  by  the  representative  of  the  present 
complainant ;  while  the  defendant  had  to  bear  debts 
and  bought  in  materials  and  implements  at  a  time 
when  no  person  claimed  any  interest ;  and  the  ori- 
ginal landlord  had  (as  the  stannary  usage  and  law 
allowed  him  to  do  upon  a  virtual  abandonment) 
granted  new  leases  to  the  defendant ;  and  the  latter 
had  worked  the  mines  at  a  great  expense.  There 
was  a  charge  of  fraud  in  obtaining  the  new  leases ; 
but  this  was  denied.    The  Lord  Chancellor  said: 
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"  In  the  case  of  Stmhome  v.  Christian^  which  I  re- 
"  member,  Lord  Rosselyn  advanced  a  doctrine  with 
u  regard  to  mining  concerns,  upon  which,  at  least, 
"  the  court  would  not  refuse  to  act  without  great 
"  consideration ;  holding,  that,  if  the  plaintiff,  not 
"having  the  legal  interest,  stands  by,  suffering  the 
"  defendant  to  incur  great  expense  and  risk,  that  is 
"a  case  not  to  be  admitted  in  a  court  of  equity. 
"Consider  the  nature  of  such  a  concern.  It  fre- 
quently remains  for  years  in  the  most  hopeless 
"  state ;  and  may,  at  last,  be  rendered  profitable  by 
"  an  adventurous  speculator,  embarking  property  of 
"his  own  and  othfers  in  the  pursuit.  The  specula- 
"  tion  is  very  hazardous :  perhaps  when  you  have  a 
"golden  prospect,  the  whole  may  fail.  I  have  known 
"a  copper  mine  producing  £20,000  a-year,  and  the 
"next  worth  nothing;  and  that' is  as  true  of  coal 
"  mines.  There  are  persons  who  will  stand  by,  see 
"  the  expenditure  incurred ;  if  it  turns  out  profitable, 
"  set  up  their  claim ;  tf  otherwise,  have  nothing  to  do 
"  with  it.  It  deserves  great  consideration,  whether 
"  the  court  would  interpose  even  by  decree,  much 
"less  on  motion. 

"  This  is  a  case  in  which  it  must  be  established 
"  upon  the  state  of  this  record  and  the  prayer  of  the 
"  bill,  that  the  defendant  is  the  trustee  of  all  the 
"  benefits  of  the  liberty  and  license  granted  by  the 
"  last  leases,  for  himself  and  his  fellow-adventurers, 
"  who  have  not  abandoned  the  concern. 

"In  that  way  of  considering  it,  he  has  just  as 
"  good  a  right  to  the  possession  as  they  have.  He 
"  is  a  tenant  in  common ;  and  then  the  only  ground 
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"  for  a  receiver  is,  that  he  is  wasting  the  property 
"  or  excluding  from  the  fair  opportunity  of  interfer- 
"  ing  in  the  concern  of  those  who  are  entitled  with 
u  him  to  the  benefit  of  the  license.  Of  mismanage- 
"  ment  there  is  no  appearance,  though  there  is  of 
"  exclusion. 

14  The  mortgagees  have  nothing  to  do  with  it  I 
"must  consider  .the  defendant,  admitting  him  to  be 
"  the  only  debtor  in  law,  as  having  a  charge  for  all 
"  the  expenditure  he  has  incurred ;  and  it  is  impos- 
"  sible  to  remove  him  from  the  possession,  without 
"  reimbursing  him  all  he  has  laid  out,  and  is  liable  to, 
"with  reference  to  both  the  present  and  the  old 
"  concerns." 

A  receiver  will  be  appointed,  where  persons  have 
a  share  in  the  profits  of  a  business,  and  the  party, 
who  agreed  they  should  have  such  share,  makes  a 
subsequent  assignment  of  the  debts  of  the  business 
to  a  third  party.  This  was  the  case  of  Candler  v. 
Candler^  Jac.  225.  The  defendant,  an  attorney,  had 
agreed  to  let  his  mother  have  a  moiety  of  the  profits 
of  his  professional  business,  in  consideration  of  which 
she  was  to  supply  him  with  money  sufficient  to  carry 
it  on.  He  afterwards  made  some  assignment  of  the 
debts  due  to  the  business  to  another  defendant  as 
security  for  liabilities. 

Although  lands  may  have  been  held  in  severalty, 
yet,  if  they  have  been  treated,  as  partnership  prop- 
erty, they  will  be  transferred  to  a  receiver  appointed 
in  an  action  for  a  settlement  of  the  concern.  This 
was  done  in  the  case  of  Smith  v.  Domvere^  5  Sand- 
ford's  Superior  Court  Rep.  669,  where  partnership 
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buildings  had  been  erected,  and  there  had  been  the 
application  of  partnership  capital  to  lands  held  in 
severalty. 

Although  the  court  will  appoint  a  receiver  of  a 
newspaper  establishment  where  the  partners  cannot 
agree,  yet  the  court  will  not  take  upon  itself  the 
responsibility  of  continuing  the  publication  of  a 
political  paper,  by  a  receiver,  any  longer  than  is  ab- 
solutely  necessary  to  prevent  a  sacrifice  of  the  prop- 
erty :  Marten  v.  Van  Schaick,  4  Paige's  C.  R  479. 
In  this  case,  the  counsel  for  the  complainant  moved 
for  the  appointment  of  a  receiver  to  take  charge  of 
the  partnership  effects,  consisting  of  a  printing 
establishment  and  the  subscription  list  and  adver- 
tising custom  of  a  public  newspaper.  The  defend- 
ant's counsel  opposed  the  application  on  the  ground 
that  the  principal  value  of  the  property  consisted  in 
the  good-will  of  their  business,  which  would  be  lost 
by  the  appointment  of  a  receiver.  The  chancellor 
said  (besides  what  we  have  above  laid  down)  : 

"  Each  partner  has  an  equal  right  in  this  case  to 
"  the  possession  and  control  of  the  partnership  effects 
"  and  business ;  and  if  they  cannot  agree  among 
"  themselves,  it  is  a  matter  of  course  to  appoint  a 
u  receiver,  upon  a  bill  filed  to  close  the  partnership 
"  concerns,  on  the  application  of  either  party.  If  a 
"  receiver  is  appointed,  he  must  proceed  and  sell  the 
"establishment  without  delay;  and,  in  the  mean 
u  time,  the  business  must  be  carried  on  by  him  as 
44  usual,  so  that  the  good-will  thereof  may  be  secured 
44  to  the  purchaser  and  the  fall  value  of  the  estab- 
u  lishment  realized  by  the  partners  on  such  sale. 

22 


338  PARTNERSHIP. 

44  Until  a  sale  can  be  effected,  the  defendants  may 
"continue  to  superintend  the  editorial  department 
"  of  the  paper,  as  they  have  heretofore  done ;  but 
"  the  paper  must  be  published  under  the  direction 
"  of  the  receiver,  who  will  be  personally  responsible 
"for  any  publication  therein  which  is  improper. 
44  There  must  be  a  reference  to  a  master  to  appoint  a 
"  receiver  without  delay." 

A  receiver  will  not  be  appointed  merely  because 
there  has  been  a  dissolution  of  a  partnership.  There 
must  be  some  breach  of  the  duty  of  a  partner  or  of 
the  contract  of  partnership :  JSarding  v.  Glover,  18 
Ves.  281. 

If,  after  the  dissolution  of  a  partnership,  any  one  of 
the  partners  makes  any  use  of  the  partnership  prop- 
erty inconsistent  with  the  winding  up  of  its  affairs, 
it  is  a  fraud  on  the  copartners  and  on  the  creditors 
of  the  partnership;  and  a  court  will  interfere  and 
take  the  property  out  of  the  hands  of  such  partner 
by  the  appointment  of  a  receiver :  Oarchver  v.  The 
Trustees  of  CcmajohaHe,  2  Barb.  S.  C.  Rep.  625. 

Trifling  circumstances  of  conduct  are  not  sufficient 
to  authoiize  the  court  to  award  a  dissolution :  Good- 
man v.  Whitcomb,  1  Jac.  &  W.  573.  In  this  case, 
Lord  Chancellor  Eldon  said :  "  It  may  be  a  question 
"  whether  the  court  will  not  restrain  a  partner,  if  he 
"has  acted  improperly,  from  doing  certain  acts  in 
44  future ;  but,  if  what  he  has  done  does  not  give  the 
44  other  party  a  right  to  have  a  dissolution  of  the 
44  partnership,  what  right  has  the  court  to  appoint  a 
44  receiver  and  make  itself  the  manager  of  every  trade 
44  in  the  kingdom  ?    Where  partners  differ,  as  they 
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"  sometimes  do  when  they  enter  into  another  kind  of 
"  partnership,  they  should  recollect,  that  they  enter 
u  into  it  for  better  and  worse ;  and  this  court  has  no 
"jurisdiction  to  make  a  separation  between  them 
"  because  one  is  more  sullen  or  less  good-tempered 
"than  the  other.  Another  court,  in  the  partner- 
"  ship  to  which  I  have  alluded,  cannot,  nor  can  this 
"  court  in  this  kind  of  partnership,  interfere,  unless 
"  there  is  a  cause  of  separation  which,  in  the  one  case, 
"  must  amount  to  downright  cruelty  and  in  the  other 
"  must  be  conduct  amounting  to  an  entire  exclusion 
"  of  the  partner  from  his  interest  in  the  partnership.7' 
And  so,  in  Henn  v.  Walsh,  2  Edwards's  V.  C.  Rep. 
129,  Vice-Chancellor  M'Coun  said:  "If  partners 
"  quarrel,  a  receiver  will  not  be  appointed  merely  on 
"  such  an  account,  because  it  may  not,  of  itself,  be  a 
"  sufficient  ground  for  severing  the  connections  be- 
"  tween  them."  8.  P.,  Teatiere  v.  Da  Costa,  note  (a) 
Collyer  on  Part.  197. 

The  court  is  not  bound  to  interfere  upon  every 
breach  of  adherence  to  the  rules  of  a  partnership : 
Const  v.  Harris,  Turn.  &  Buss.  518. 

There  can  be  no  ground  for  a  receiver  in  a  case 
of  partnership,  where  the  partner  who  applies  to 
the  court  has  the  property  in  his  own  posses- 
sion and  the  other  does,  object  to  such  possession. 
Thus,  in  Smith  v.  Lowe,  1  Edwards's  V.  C.  Eep.  33, 
the  complainant  and  defendant  had  been  partners 
as  watchmakers.  The  former  became  dissatisfied 
with  the  latter,  and  a  bill  was  filed  for  a  dissolution 
of  the  partnership  and  for  an  account.  It  appeared 
by  the  bill  that  the  complainant  had  taken  into  his 
own  possession  the  stock  in  trade.    He  now,  by  a 
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petition,  asked  for  a  receiver.  The  vice-chancellor 
said :  "  There  can  be  no  ground  for  a  receiver  in  a 
"case  of  partnership,  where  the  partner  applying 
"  has  the  property  in  his  own  possession.  He  can, 
"as  a  partner,  sell  it.  The  only  liability  which 
"  attached  to  him  is  that  of  accounting  to  the  other 
"  partner  for  his  share  of  the  property ;  and  if  the 
"  latter  does  not  object,  he  who  has  the  possession 
"  ought  not  to  complain." 

But  where  it  appeared  that  each  party  was 
equally  entitled  to  the  possession  of  the  joint  effects 
and  one  had  enjoined  the  other  from  receiving  or 
disposing  of  the  same ;  on  the  application  of  the 
latter,  a  like  injunction  was  granted  against  the 
former  without  any  proof  of  insolvency  or  other 
special  cause  for  depriving'him  of  the  control. 

And  the  court,  also,  decided,  on  the  latter's  mo- 
tion, to  appoint  a  receiver  although  the  party's  com- 
plaint contained  no  prayer  for  one:  MCrackan  v. 
Ware,  3  Sand.  Superior  Court  R.  416. 

Where  a  receiver  is  appointed  to  manage  a  part- 
nership concern,  he  must  be  guided  by  the  terms  of 
the  order  of  appointment,  keeping  in  mind  the  gen- 
eral maxim,  that  his  authority,  flowing  from  the 
court,  he  must,  in  all  extraordinary  cases,  act  under 
a  special  order,  to  be  obtained  according  to  the  cir- 
cumstances :  Smith  on  Receivers,  166. 

Prior  to  the  adoption  of  the  New  York  Code  of 
Procedure,  a  creditor  at  large  of  a  partnership  was 
not  entitled  to  the  interposition  of  a  court  of  equity 
to  compel  the  application  of  its  property  to  the  pay- 
ment of  the  partnership  debts.    The  creditor  was 
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obliged  to  have  a  lien,  either  legal  or  equitable, 
upon  the  partnership  property  or  had  to  be  in  a 
situation  to  assert  such  lien,  or  he  could  not  inter- 
fere to  control  it.  The  lien,  as  respected  real  estate, 
was  acquired  by  judgment,  and  by  levy  under  an  exe- 
cution as  regarded  personal  property ;  and  by  the 
return  of  an  execution  unsatisfied,  as  to  rights  in' 
action.  Before  the  acquisition  of  such  lien,  the  part- 
ners had  full  power,  to  make  any  bonarfide  sale  of 
the  property  they  thought  proper ;  but  a  creditor 
with  such  a  lien  might  have  the  aid  of  the  court  to 
restrain  the  disposition  of  the  property  by  injunc- 
tion, to  have  it  placed  in  the  hands  of  a  receiver, 
and  to  compel  its  equitable  application.  This  law 
has  not  been  changed  by  such  Code  of  Procedure : 
Greenwood  v.  Brodhead^  8  Barb.  S.  C.  Rep.  593. 

A  receiver  appointed  in  a  partnership  suit,  even 
without  any  formal  assignment,  becomes  trustee  of 
the  assets  for  all  the  firm  creditors ;  and  while  this 
trust  continues,  one  partner  cannot  give  a  preference 
nor  can  a  creditor  gain,  one  by  judgment :  Waring 
v.  Robinevn,  1  Hoff.  Ch.  R  524. 

The  following  will  answer  as  a  general  form  of 
ordeb  for  a  receiver  in  case  of  a  partnership,  (a) 

At  a  court,  <&c. 
Present ,  &c. 

(Title.)     On  reading  and  filing  notice  of  motion  for 


(a)  There  is  a  good  form  of  a  bill  for  an  account  of  copartnership 
dealing  and  for  a  dissolution,  receiver  and  injunction  in  Wtllis%  p.  89 ; 
also,  prayer  for  a  receiver  in  The  Equity  Pleader,  78.  The  reader 
will  likewise  find  an  order  for  a  receiver  of  a  brewery  in  Collyer  en 
Partnership,  p.  196,  note  (<Q. 
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a  receiver  /  and  after  hea/ring  Mr.  J.  K.,  of  counsel^ 
dka,  it  is  ordered  that  it  be  referred  to  S.  C~>  Esquire, 
as  referee,  to  appoint  a  proper  person  to  be  receiver  of 
ike  partnership  stock,  premises,  outstcmding  debts  and 
effects  of  the  partnership  (or  late  partnership)  of  the 
said  complainant  and  defendant  carried  on  in  the 

city  of  New  York,  under  the  style  of , 

and  in  the  pleadings  in  this  action  mentioned;  such 
person  to  be  appointed  receiver  first  giving  secwrity  to 
be  approved  of  by  the  said  master,  to  be  cmswerat&e 
for  what  he  shall  receive,  duly  file  inventories  and  to 
account  and  pay  and  driver  over  what  he  shall  re- 
ceive wnder  the  rules  and  practice  and  as  the  court 
may,  from  time  to  time,  direct.  And  it  is  hereby 
ordered  thai  the  said  referee  be  at  liberty  to  examine 
the  said  complainant  and  defendant,  A.  B.  and  O.  Dn 
as  to  the  copartnership  stock,  premises,  outstanding 
debts  and  effects  in  their  hands  cmd  in  their  posses- 
sion  or  power  or  under  their  control ;  and  that  they 
do,  umde>%  the  direction  of  the  said  master,  and  on 
oath,  if  required,  deliver  over  to  such  person,  so  to  be 
appointed  receiver,  all  cmd  every  the  said  copartner- 
ship stock,  premises,  outstanding  debts  and  effects, 
together  with  all  books  and  papers  relating  thei*eto. 
And  m  case  there  should  be  occasion  to  put  any  of 
the  debts  in  suit  for  the  recovery  thereof,  the  same  is 
to  be  done  after  cm  order  of  the  court  to  prosecute  has 
been  obtained,  and  on  notice  to  the  person  whose  name 
is  to  be  used;(a)  and  such  person  so  to  be  appointed 
is  to  make  use  of  the  names  of  the  plaintiff  and  de- 

(a)  See  Merritt  v.  Lyon  on  appeal,  16  Wend.  410. 
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fendant  or  either  of  them  for  that  purpose,  who  is  or 
are  to  be  indemnified  therein  out  of  the  said  estate  and 
effects.  And  the  plaintiffs  a/nd  defendants  are  hereby 
restrained  from  receiving  any  debts  due  or  to  become 
due  to  the  said  firm  ;  cmd  also  rest/rained  from  alien- 
ating, disposing  of  or  receiving  amy  of  the  utensils  or 
dead  stock  belonging  to  the  trade  or  business  of  the 
partnership.  And  it  is  also  ordered,  that  the  person, 
so  to  be  appointed  receiver,  do,  without  delay,  sell  and 
turn  into  money  such  parts  of  the  copartnership  es- 
tate and  effects  as  shall  not  consist  of  money.  And 
likewise,  it  is  ordered  that  he  do  pay  the  debts  due 
and  to  become  due  from  the  said  partnership.  And 
also  thai  the  person  so  to  be  appointed  receiver,  do, 
from  time  to  time,  annually,  pass  his  accounts,  file 
inventories  and  pay  and  detiver  over  such  effects  and 
balances  as  the  rules,  practice  or  court  may  direct. 

In  England  and  Ireland,  where  personal  property 
is  ordered  to  be  sold  by  a  receiver,  the  order  gener- 
ally directs  the  receiver  to  lodge  or  inv6st  the  funds 
arising  from  such  sale,  within  a  limited  period  after, 
the  same  shall  come  to  his  hands:  Smith  on  He- 
ceivers,  165*,  1  Turner  &  VenaUes,  469,  6th  ed. ; 
and  this  might,  very  well,  be  embraced  in  the  above 
form :  for  it  often  happens  that  an  appeal  or  the 
deliberation  of  the  court  causes  money  to  remain  a 
considerable  length  of  time  in  a  receiver's  hands. 

It  is  generally  the  duty  of  the  receiver  to  proceed 
and  sell  the  establishment  of  a  copartnership  with- 
out delay.  However,  it  may  happen  that  the  nature 
of  the  business  is  such  as  to  make  it  better  tp  con- 
tinue it  for  a  time,  in  order  to  make  the  good-will 
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available ;  as,  for  instance,  in  the  case  of  a  newspaper 
establishment.  But  even  in  such  a  case,  as  we  have 
before  shown,  the  court  will  not  take  upon  itself  the 
.responsibility  of  continuing  the  publication  of  a 
political  paper,  by  a  receiver,  any  longer  than  is 
absolutely  necessary  to  prevent  a  sacrifice  of  the 
property :  see  the  case  of  Marten  v.  Van  Sckaick, 
4  Paige's  C.  R  4?0. 

The  following  will  be  the  form  of  an  order  for  a 
manager  and  receiver  of  a  colliery : 

(After  the  heading,  title  and  formal  part) :  It  is 
ordered,  thai  it  be  referred  to  J.  JR.,  Esquire,  (one  of 
the  masters  of  this  cowrt^)  residing  in  the  city  of 
Albany,  to  appoint  a  proper  person  to  take  and  have 
the  management  of  the  partnership  colliery,  stock  a/nd 
effects  mentioned  or  referred  to  in  the  pleadings,  arid 
to  have  the  direction  and  superintendence  of  the  work- 
ing °f  tto  a®id  partnership  mimes  and  the  carrying 
on  the  partnership  trade  and  to  collect  and  get  in  the 
outstanding  debts  and  effects  belonging  to  the  said  part- 
nership.  And  each  of  the  partner s  of  and  in  the  said 
colliery  and  trade,  who  shaU  show,  to  the  satisfaction 
of  the  said  master,  that  he  is  a  partner  of  and  in  the 
said  colliery,  regularly  admitted  as  such  by  the  other 
partners  or  owners  thereof  or  legally  entitled  to  a 
share  of  the  mines  belonging  thereto  and  to  receive  a 
share  of  the  profits  of  the  said  colliery,  is  to  be  at  lib- 
erty to  propose  himself  or  such  other  person  as  he 
shall  think  fit  {such  other  person  being  a  practiced 
miner)  to  the  said  master  to  be  appointed  such  man- 
ager and  receiver.  And  the  said  master  is  to  be  at 
liberty,  if  he  shall  see  occasion,  to  proceed  de  die  in 
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diem,  in  the  appointing  of  such  manager  tand  receiver. 
Bvi  swell  person,  so  to  be  appointed,  is  first  to  give 
security  to  be  approved  of  by  the  said  master,  duly 
to  manage  the  said  partnership  colliery,  and  to  be 
accountable  for  what  he  shall  so  receive  in  respect 
thereof  and  to  pay  the  same  as  this  court  shad,  from 
time  to  time,  under  Us  rule  and  practice,  direct.  And 
it  is  ordered,  that  the  plaintiffs  and  defendants  do 
deliver  over  to  such  person  so  to  be  appointed  ma/nr 
ager  and  receiver,  ifie  stock,  goods,  effects,  boohs  and 
accounts  belonging  to  the  said  partnership.  And  the 
said  manager  and  receiver  is  to  be  at  liberty  to  bring 
actions,  as  there  shall  be  occasion,  for  the  recovery  of 
such  of  the  debts  as  are  now  due  or  shall  hereafter 
become  due,  in  the  name  of  the  parties  or  any  or  either 
of  them  ;  and  the  person  or  persons  in  whose  name 
such  action  shall  be  brought  is  or  are  to  be  mdemnir 
fied  against  the  costs  and  charges  thereof  out  of  the 
stock,  goods  and  effects  of  the  said  pwfaiership  and 
out  of  (he  money  to  be  received  in  respect  of  the  said 
debts  by  the  said  manager  and  receiver.  And  it  is 
ordered,  that  he  Ida  pay  the  debts  due  and  to  become 
due  from  the  said  partnership.  And  it  is  ordered, 
thai  the  said  manager  and  receiver  do  pass  his 
accounts  regularly  at  the  stated  times  and  in  the 
manner  directed  by  the  rules  of  the  court;  [or  do 
pass  his  accounts  before  a  referee  to  be  appointed 
for  that  purpose,]  <md  after  retaining  in  Ms  hand 
such  sum  of  money-  as  the  master  before  whom 
he  accounts  shall  certify  to  be  sufficient  for  carry- 
ing on  the  said  colliery,  do  pay  the  balances,  as  the 
same  shall  become  due  from  him  on  such  account- 
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inffi  from  time  to  time,  [into  court  or  into  the.  New 
York  life  Insurance  and  Trust  Company,  <fec.,]  to 
his  credit  as.recewer  m  this  cause,  subject  to  the  fur- 
ther order  of  this  cowrt. 

Where  a  limited  partnership  becomes  insolvent, 
its  assets  are  a  trust  fund  for  the  benefit  of  the  cred- 
itors generally  ;  and  where  the  members  thereof 
neglect  to  place  their  assets  in  the  hands  of  a  proper 
and  responsible  trustee,  to  be  distributed  among  all 
the  creditors  of  the  firm  ratably  in  proportion  to 
the  amount  of  their  several  debts,  any  creditor  of 
such  firm  may  file  a  bill  in  equity  against  the  co- 
partners to  restrain  them  from  making  an  inequitable 
disposition  of  their  assets ;  and,  for  a  receiver :  White- 
wright  v.  Stimpson,  2  Barb.  S.  0.  Rep.  3T9 ;  and  see 
also  Mills  v.  Argall,  6  Paige's  C.  R.  511 ;  Janes  v. 
La/nsmg,  1  ib.  379. 

In  the  last  case  (Janes  v.  Lansing),  Chancellor 
Walworth  said :  "  The  title  of  the  Revised  Statutes, 
"relative  to  limited  partnerships  (1  JR.  8.  764), 
"  appears  to  have  constituted  the  effects  of  the  firm 
"  a  special  fond  for  the  benefit  of  all  the  creditors ; 
"  which  fond,  in  case  of  insolvency,  is  to  be  distrib- 
u  uted  among  such  creditors  ratably  in  proportion  to 
"  the  amount  of  their  respective  debts.  By  the  fif- 
"teenth  section,  the  special  partner  is  prohibited 
"  from  withdrawing  any  part  of  the  capital  of  the 
"  firm  or  any  of  its  effects,  except  actual  profits  made 
"  upon  the  original  capital.  And  by  the  20th  and 
"  2 1st  sections,  every  sole  assignment  or  transfer  of 
"  any  of  the  property  or  effects  of  the  firm  or  of  the 
"  property  or  effects  of  a  general  or  special  partner, 
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"  after  the  firm  or  himself  has  become  insolvent,  or 
"  in  contemplation  of  such  insolvency  with  the  inten- 
"  tion  of  giving  a  preference  either  to  a  creditor  of 
"  the  firm  or  to  a  creditor  of  the  general  or  special 
"  partners,  is  declared  to  be  void  as  against  the  cred- 
"  itors  of  the  partnership.    The  general  and  special 
"  partners  are  also  prohibited  from  confessing  any 
"judgment,  creating  any  lien  upon  the  partnership 
"  property  or  the  property  of  any  of  the  partners 
"or  giving  any  security,  under  such  circumstances 
"and  with  such  intent.     It  is  evident,  from  these 
"  statutory  provisions,  that  the  legislature  could  not 
"  have  intended  that  a  creditor  of  such  insolvent  lim- 
"  ited  partnership  should  be  compelled  to  proceed  to 
"  judgment  and  execution  at  law,  the  necessary  effect 
"  of  which  might  be  to  give  him  a  preference  over 
"  other,  creditors,  before  he  could  be  permitted  to 
"  file  a  bill  in  this  court  to  prevent  the  partnership 
"  funds  from  being  wasted  by  the  insolvent  partners 
"  and  to  obtain  payment  of  a  ratable  proportion  of  his 
"debt  out  of  the  fund.      Although  any  creditor, 
"  therefore,  may  proceed  at  law  for  the  recovery  of 
"  his  debt,  unless  a  decree  has  been  obtained  in  this 
"  court  for  the  benefit  of  all  the  creditors  equally  or 
"  the  property  has  been  transferred  to  a  trustee  or 
"  receiver  for  the  purpose  of  having  such  a  ratable 
"  distribution  thereof,  I  think  this  court  is  bound  to 
"carry  into  effect  the  principle  of  the  statute,  in 
"  treating  the  property  of  the  limited  partnership, 
"  after  insolvency,  as  a  trust  fund  for  the  benefit  of 
"  all  the  creditors.    And  if  the  insolvent  partners 
"  neglect  to  place  the  partnership  effects  in  the  hands 
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u  of  a  proper  and  responsible  trustee,  to  be  distrib- 
"  uted  without  delay  among  all  the  creditors  of  the 
"  firm,  other  than  the  special  partner,  ratably  in  pro- 
u  portion  to  the  amount  of  their  several  debts  either 
"  due  or  to  become  due,  any  creditor  may  file  a  bill 
"  in  this  court,  in  behalf  of  himself  and  the  other 
"creditors  of  the  firm,  and  may  have  a  receiver 
"  appointed  to  protect  the  trust  fund  and  to  distrib- 
"  ute  it  among  the  several  creditors  who  may  come  in 
u  and  prove  their  debts  under  the  decree  to  be  ob- 
"  tained  on  such  bill.  I  regret  that  I  am  obliged  to 
"extend  the  jurisdiction  of  this  court  to  this  new 
"  class  of  cases.  But  whenever  the  legislature  cre- 
"  ates  new  rights  in  parties,  for  the  protection  and 
"  enforcement  of  which  the  common  law  affords  no 
"  effectual  remedy,  if  the  statute  itself  does  not  pre- 
"  scribe  the  mode  in  which  the  right  is  to  be  pro- 
"  tected,  this  court,  in  the  exercise  of  its  acknowl- 
"  edged  jurisdiction,  is  bound  to  give  a  party  the 
"  relief  to  which  he  is  equitably  entitled  under  the 
"  statute.  For  these  reasons,  I  think  this  bill  was 
"  properly  filed." 

And  a  creditor  against  an  insolvent  limited  part- 
nership is  not  stayed  from  filing  a  bill  simply  be- 
cause there  is  already  a  bill  and  receiver.  The 
point  came  up  in  the  above  case  of  Jcmes  v.  Lcmamg 
<md  others.  The  defendants  applied  for  a  stay  of  all 
proceedings,  and  for  a  dissolution  of  an  injunction. 
From  the  affidavits  and  other  papers  read  upon  the 
application,  it  appeared  that  some  other  creditors 
had  filed  a  similar  bill  previous  to  the  commence- 
ment of  this  suit ;  and  that,  upon  a  subsequent  ap- 
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plication,  a  receiver  had  been  appointed  in  that  suit 
to  take  charge  of  the  property  and  effects  of  the  firm. 
The  Chancellor :  "  The  defendants  are  premature  in 
u  their  application  to  stay  the  proceedings  in  this 
"  suit,  as  there  has,  as  yet,  been  no  decree  in  the 
"  other  cause  for  the  benefit  of  all  the  creditors  of 
44  the  firm  under  which  this  complainant  can  come  in 
u  and  prove  his  debt  And  until  such  decree  has 
♦  "been  obtained,  he  is  not  authorized  to  interfere 
"  with  that  suit.  In  cases  of  this  kind,  it  is  compe- 
"  tent  for  a  complainant  to  settle  with  the  defend- 
44  ants  and  to  withdraw  his  suit  without  the  consent 
u  of  the  other  creditors  at  any  time  before  decree  ; 
44  and  the  defendants  themselves  may  claim  the  right 
44  to  have  the  bill  dismissed,  upon  paying  what  is  due 
"to  the  particular  creditor  by  whom  the  suit  is 
44  brought,  together  with  his  costs  of  suit  as  between 
44  party  and  party.  (JPemberton  v.  Topham,  2  Lond. 
44  Jurist,  1009.)  The  proceedings  in  the  suit  of  an- 
44  other  creditor  cannot,  therefore,  be  stayed  until  a 
44  decree  has  been  obtained  to  which  he  may  make 
44  himself  an  actual  party  by  coming  in  under  the 
44  same.  But  as  soon  as  such  a  decree  has  been 
44  obtained,  whether  in  the  first  suit  instituted  or  in 
44  the  last,  it  is  a  matter  of  course  to  order  the  pro- 
44  ceedings  in  all  the  other  suits  to  be  stayed,  if  no 
44  other  relief  can  be  obtained  in  such  suits  than 
44  could  be  had  under  the  decree  already  obtained  : 
44  (Polt  v.  Gattini,  1  Sim.  &  Stu.  Rep.  206 ;  Moore  v. 
44  Prior,  2  Younge  &  Coll.  Rep.  375 ;  Shepherd  v. 
44  Jbwgood,  Turn.  &  Russ.  Rep.  379.)"— 44  The  appli- 
44  cation  to  dissolve  the  injunction,  as  well  as  that  to 
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• 

"stay  the ' proceedings,  must,  therefore,  be  denied 
"  with  costs ;  and  either  party  may  apply  to  have 
u  the  same  person,  who  has  been  appointed  receiver 
"  in  the  other  suit,  appointed  also  in  this,  or  an  order 
"  may  be  entered  extending  the  receivership  to  this 
"  cause  also,  upon  filing  the  written  consent  of  the 
41  defendants  to  that  effect." 

Surrogate  Bradford,  in  a  lucid  and  learned  opin- 
ion, has  decided  that  a  special  partnership  formed 
under  the  provisions  of  the  Revised  Statutes,  is  dis- 
solved by  the  death  of  the  special  partner ;  that  it 
is,  like  a  general  partnership,  a  personal  contract, 
expiring  with  the  death  of  any  of  the  parties: 
Ames  v.  Downing,  1  Brad.  321. 

We  give  below  (a)  a  precedent  of  a  bill  by  cred- 
itors, against  an  insolvent  limited  partnership,  which 


(a)  To  the  Chancellor  of  the  State  of  New  York. 

In  Chancery;  before  the  Vice-Chan- ) 
cellor  of  the  First  Circuit  ) 

Humbly  complaining,  showeth  to  your  Honor  your  orators, 
A.  B.,  C.  D.  and  E.  F.,  of  the  city  of  New  York,  trading  under  the 
style  of  B.,  D.  &  F.t  on  behalf  of  themselves  and  all  other  unsatisfied 
creditors  of  the  firm  of  S.  &  B.,  of  the  city  of  New  York,  merchants, 
as  shall  come  in  and  contribute  to  the  expense  of  this  suit 

That  the  said  firm  of  S.  &  B.  is  a  special  firm  in  the  city  of  New 
York,  under  the  statute  relating  to  special  partnerships;  and  was 
formed  on  or  about  the  first  day  of  January,  one  thousand  eight  hun- 
dred and  thirty-eight  for  three  years.  And  wherein  J.  S.  and  L.  B. 
are  general  partners  and  J.  T.  W.  S.  is  the  special  partner :  as  will 
more  fully  appear  by  reference  to  the  original  papers  on  record  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York,  and  to  which, 
for  greater  certainty,  your  orators  pray  leave  to  refer. 

And  your  orators  further  show  that  the  said  S.  k  B.  are  justly  and 
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was  drawn  so  as  to  conform  to  the  principles  laid 
down  by  Chancellor  Walworth  in  the  case  of  Janes 


truly  indebted  unto  your  orators  in  the  full  sum  of  $ »— ,  on  their 

promissory  note,  which  is  due  and  unpaid  ;  as  the  said  promissory  note 
bears  date  the  9th  January,  1889,  and  is  made  out  at  six  months  after 
date  to  the  order  of  your  orators,  for  the  amount  last  aforesaid,  and  as 
the  said  note  is  in  your  orators'  possession,  ready,  at  all  proper  times, 
to  be  produced. 

And  your  orators  further  show,  that  the  said  firm  of  S.  &  B.  is 
largely  indebted  to  various  persons. 

And  your  orators  further  show,  that  the  said  limited  firm  of  S.  &  B. 
is  insolvent,  and  has  been  notoriously  insolvent  in  the  mercantile  mar- 
ket for  many  weeks  past;  and  that  the  general  partners  composing 
the  firm  are  also  insolvent 

And  your  orators  further  show,  that  as  they  have  been  informed 
and  verily  believe,  the  said  general  partners  of  the  said  limited  firm  of 
S.  k  B.  have,  or  one  of  them  has,  since  the  said  firm  became  insolvent, 
been  making  sales  and  improper  dispositions,  or  in  some  way  or  man- 
ner covering  the  property,  estate  and  effects  of  the  said  firm  or  some 
part  thereof;  and  that  they  control  and  are  able  and  likely  to  divert 
the  said  property,  estate  or  effects  from  the  creditors  equally,  and  are 
allowing  favored  creditors  to  sue  them,  so  as  thereby  to  get  an  advan- 
tage and  priority  of  payment 

And  your  orators  further  show,  that  as  they  are  informed  and  be- 
lieve, the  property,  estate  and  effects  of  the  said  limited  partnership  is 
large,  consisting  of  shares  in  ships,  cargoes,  stock  in  trade,  debts,  notes, 
bills  and  other  property  and  effects. 

And  your  orators  further  show,  that  although  the  said  firm  of  S.  & 
B.  has  been  insolvent  and  stopped  payment  ever  since  April,  1889, 
and  even  before  that  time,  yet  still  they  attempt  to  carry  on  business ; 
and  that  the  same  is  done  in  fraud  of  creditors. 

And  your  orators  further  show,  that,  as  they  are  informed  and  be- 
lieve, the  said  partners,  constituting  the  said  firm  of  S.  &  B.,  have 
neglected  to  place  and  fully  deliver  the  partnership  effects  in  the  hands 
of  a  proper  and  responsible  trustee  to  be  distributed  without  delay 
among  all  the  creditors  of  the  said  firm  (and  excluding  the  special 
partner)  ratably  in  proportion  to  the  amount  of  their  several  debts, 
either  due  or  to  become  due. 

And  your  orators  insist,  that  the  property  of  the  said  limited  part- 


352  PARTNERSHIP. 

v.  Landng,  supra.    The  suit  in  which  it  was  used 
was  eventually  compromised. 


nership  has,  ever  since  the  first  day  the  said  firm  was  insolvent,  become 
a  trust  fund  for  the  benefit  of  all  the  creditors. 

And  your  orators  had  well  hoped  that  the  said  partners,  composing 
the  said  limited  partnership  of  S.  and  B.,  would  have  acted  equitably 
and  justly  in  the  premises.  But  now  so  it  is,  may  it  please  your 
Honor,  that  the  said  J.  S ,  L.  B.  and  J.  T.  W.  S.,  have  not  placed  and 
fully  delivered  the  partnership  effects  in  the  hands  of  a  proper  and 
responsible  trustee,  to  be  distributed  without  delay  among  all  the  cre- 
ditors of  their  said  firm  (and  excluding  the  special  partner)  ratably  in 
proportion  to  the  amount  of  their  several  debts  either  due  or  to  become 
due.  All  which  is  contrary  to  equity.  In  consideration  whereof  and 
forasmuch  as  your  orators  have  no  sufficient  remedy  without  the  assist- 
ance of  this  court :  To  the  end,  therefore,  that  the  said  J.  S.,  L.  B., 
and  J.  T.  W.  8.,  and  any  confederates,  when  discovered,  may  severally, 
on  their  oath,  to  the  best  of  their  knowledge,  remembrance,  informa- 
tion and  belief,  full,  true,  direct,  and  perfect  answer  make  to  all  and 
every  the  matters  aforesaid ;  and  that  as  fully  as  if  the  same  were  here 
repeated  and  they  particularly  interrogated  thereto.  And  that  the  said 
J.  S.,  L.  B ,  and  J.  T.  W.  S.,  and  each  of  them  may  set  forth  and  dis- 
cover on  what  day  their  said  special  firm  became  insolvent ;  and  a 
particular  list,  inventory  and  valuation  of  all  the  property,  stock  in 
trade  and  effects  of  their  said  firm  on  that  day ;  and  where  the  same 
then  was  and  now  is ;  and  what  has  been  done  with  all  and  every  the 
same  since.  And  may  also  set  forth  a  list  of  all  properly,  stock  in 
trade  and  effects  of  their  said  firm  now  in  their  possession  or  power  or 
in  the  possession  or  power  of  any  one  acting  under  or  for  them  or  in 
any  way  under  their  control  or  held  in  trust  for  them;  and  also  what 
debte  and  to  what  amount,  including  your  orators7  debt,  still  remains 
due  or  outstanding  or  becoming  due  from  their  said  firm ;  and  that  an 
account  may  be  taken  of  all  and  every  such  debts ;  and  also  of  the 
assets  of  the  said  limited  partnership;  and  that  the  assets  may  be 
applied  in  payment  of  the  just  debts  pari  passu  (including  your  orators9 
said  debt) :  or  that  your  orators  and  the  other  just  creditors  of  the  said 
limited  partnership  of  S.  &  B.  may  have  such  further  and  other  relief  in 
the  premises  as  may  seem  meet  and.  the  circumstances  of  this  case 
require.  And  that,  in  the  mean  time,  the  said  J.  S.,  L.  B.,  and  J.  T.  W. 
S.,  may  be  restrained  in  the  premises ;  and  also  that  a  receiver  may  be 
appointed  to  protect  the  trust  fund  and  to  distribute  it  among  the 
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As  a  bill  of  this  character  carries  an  injunction 
with  it  and  the  partnership  property  is  a  trust  ftmd 
for  the  creditors  from  the  moment  of  insolvency,  it 
is  believed  that  a  motion  for  a  receiver  'might  be 
made,  after  service  of  a  subpoena  and  before  an 
answer.  It  is  an  undecided  question  whether  such 
a  motion  would  be  allowed  where  all  the  partners 
have  not  been  served,  although  it  is  strongly  the 
impression  of  the  author  that  the  motion  will  be 
granted  where  the  bill  or  affidavits  or  both  show 
positive  insolvency  and  the  parties  not  served  are 
absentees  or  cannot  conveniently  be  served.  The 
gist  of  the  motion  must  consist  in  the  fact  that  the 


several  creditors  who  may  come  in  and  prove  their  debts  Under  the 
decree  to  be  obtained  herein.  May  it  please  your  Honor  to  grant  unto 
your  orators  the  people's  writ  of  injunction,  to  be  issued  out  of  and 
under  the  seal  of  this  honorable  court  and  to  be  directed  to  the  said  J. 
S.,  L.  B.  and  J.  T.  W.  S.,  their  counsellors,  solicitors,  attorneys,  clerks, 
agents  and  workmen,  therein  and  thereby  enjoining  them  from  collect- 
ing, receiving,  selling,  disposing  of,  hypothecating  or  in  any  way  inter- 
j  meddling  with  any  of  the  stock  in  trade,  ships,  shares  in  ships  or  ves- 

sels, cargoes,  effects,  choses  in  action,  money,  debts,  estate  and  prop- 
erty of  the  said  limited  firm  of  S.  ft  R  until  the  further  order  of  the 
court  And  also  the  people's  writ  of  subpoena  to  be  issued  out  of  and 
under  the  seal  of  this  court,  to  be  directed  to  the  said  J.  S.,  L.  B.  and 
J.  T.  W.  S.,  therein  and  thereby  commanding  them  and  each  and  every 
of  them,  on  a  certain  day  and  under  a  certain  penalty  therein  to  be 
inserted,  personally  to  be  and  appear  in  this  honorable  court,  then  and 
there  to  answer  the  premises  and  to  stand  to  and  abide  such  orders  and 
decree  as  this  court  may  see  fit  to  make  and  as  may  be  agreeable  to 
equity.    And,  Jbc. 

A.  A ,  Solicitor.     ) 
0.  C,  of  Counsel  J 

[Jurat] 
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copartnership  property  is  held  by  insolvent  hands : 
Bloodgood  v.  Clark,  4  Paige's  0.  R  574. 

When  a  motion  for  a  receiver,  in  a  case  of  limited 
partnership,  has  been  made  and  granted,  the  follow- 
ing will  serve  as  the  form  of  order  : 

At  a  court,  &c. 

Present,  &c. 
[Title.] 

On  reading  and  filing  notice  of  motion  for  a 
receiver  on,  &c. ;  and  on  motion  of  Mr.  O.  D.,  of 
counsel  for  ike  complainant  (and  hearing  Mr.  JS.  F. 
m  opposition)  it  is  ordered,  that  a  receiver  of  the 
estate  and  effects  of  the  special  or  limited  partnership 
of  8.  <&  B.  be  appointed.  And,  with  that  view,  it  is 
also  ordered,  that  it  be  referred  to  8.  C,  Esquire,  as 
referee  to  appoint  such  receiver,  who  shall  be  consid 
ered  as  fvll/y  appointed  and  vested  with  aU  powers 
from  the  moment  the  referees  report  of  approved  and  the 
receiver's  bond  (with  sureties  and  approval)  are  fled. 
And  it  is  hereby  ordered,  thai  the  said  referee  be  at  lib- 
erty to  examine  the  said  defendants,  J.  A.  8.,  &c.  (the 
general  and  special  partners),  as  to  the  copartnership 
stock,  premises,  outstanding  debts  and  effects^  from 
the  time  the  firm  beca/me  insolvent  and  the  property 
and  effects  came  into  their  hands  or  the  hands  of  any 
of  them  or  into  their  possession  or  power  or  under 
their  control ;  and  that  they  do,  under  the  directum 
of  the  said  referee,  arid  on  oath,  if  required,  deliver 
over  to  such  person  sotobe  appointed  receiver,  aU  and 
every  the  said  copartnership  stock,  premises,  outstand- 
ing debts  and  effects,  together  with  all  boohs  and 
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papers  relating  thereto.  And  in  case  there  shall  he 
occasion  to  put  any  of  the  debts  in  suit  for  the  recov- 
ery thereof \  the  same  is  to  be  done  after  an  order  of 
the  court  to  prosecute  has  been  obtained  and  on  notice 
to  the  person  whose  name  is  to  be  used  /  and  such 
person  so  to  be  appointed,  is  to  make  use  of  the  names 
of  the  plaintiffs  and  defendants  or  either  or  any  of 
them  as  counsel  may  advise  for  that  purpose,  who  are 
to  be  indemnified  therein  out  of  the  sold  estate  and 
effects.  And  the  plaintiffs  and  defendants  are  hereby 
restrained  from  receiving  any  debts  dice  or  to  become 
due  to  the  said  firm;  and  also  restrained  from  alien- 
ating, disposing  of  or  removing  any  of  the  utensils 
or  dead  stock  belonging  to  the  trade  or  business  of  the 
partnership.  And  it  is  also  ordered  that  the  person 
so  to  be  appointed  receiver  do,  without  delay y  sell  and 
turn  into  money  such  parts  of  the  copartnership  estate 
and  effects  as  shall  not  consist  of  money.  And  Wee- 
wise  it  is  ordered,  that  he  do  pay  the  debts  due  and  to 
become  due  from  the  said  partnership.  And  also 
that  the  person  so  to  be  appointed  receiver  do,  from 
time  to  time,  annually,  pass  his  accounts,  file  invento- 
ries, finally  account  and  pay  and  deliver  such  effects 
and  balances  as  the  rules,  practice  or  court  may 
direct. 


CHAPTER  VIII. 

MORTGAGOR  AND  MORTGAGEE. 

Where  circumstances  make  it  probable  or  appa- 
rent that  mortgaged  premises  are  not  a  sufficient 
security,  it  will  be  well,  in  a  complaint,  to  allege 
the  inadequacy  of  the  amount  due  the  holder  of 
the  mortgage ;  and,  pray  for  a  receiver.  It  is  to 
be  understood  that  such  an  officer  will  not  be 
appointed  on  a  mere  allegation  that  the  mort- 
gaged premises  are  not  an  adequate  security  "  for 
44  all  just  encumbrances  thereon :"  Warner  v.  Gouv- 
vernewr'e  Executors^  1  Barb.  S.  C.  R  36. 

And  so  in  the  case  of  The  Sea  Insurance  Co.  v. 
Stebbins,  8  Paige's  C.  R.  565,  it  was  decided  that  in  a 
petition  for  the  appointment  of  a  receiver  of  mort- 
gaged premises  in  a  foreclosure  suit,  the  plaintiff 
must  state  that  the  premises  are  not  of  sufficient 
value  to  satisfy  his  debt  and  costs  and  that  the 
mortgagor  or  other  person  who  is  personally  liable 
for  the  payment  of  the  mortgage-debt  is  irrespon- 
sible or  is  unable  to  pay  the  expected  deficiency. 
He  must  also  show  who  is  in  possession  of  the  mort- 
gaged premises :  as  a  receiver  can  only  be  appointed 
where  the  person  in  possession  of  the  mortgaged 
premises  by  himself  or  his  tenants  is  a  party  to  the 
suit:  lb. 
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In  a  complaint  for  redemption,  it  will  be  well  to 
insert  a  prayer  for  redemption.  In  Bcvrlow  v. 
Gaine,  8  Beavan,  329,  the  court  refused  to  grant  a 
receiver  at  the  hearing  in  a  suit  to  redeem,  there 
being  no  prayer  asking  for  one  in  the  bill. 

Where  the  application  for  the  appointment  of  a 
receiver  is  made  for  the  first  time  in  the  cause,  it 
must  be  heard  in  court ;  but  where  the  application 
is  only  to  supply  the  place  of  a  receiver  already 
appointed  and  whose  office  has  become  vacant  by 
death  or  otherwise,  it  may  be  made  in  chambers : 
Qrote  v.  Bmg,  V.  C.  Stuart,  Dec.  9th,  1852,  L.  I. ; 
9  Hare's  Chan.  Rep.    Appendix  p.  L. 

In  Aberdeen  v.  Chitty,  3  Younge  &  Coll.  379,  a 
receiver  was  appointed  before  answer  in  the  case  of 
an  equitable  mortgage,  by  deposit  of  title  deeds. 

And  upon  the  bill  of  an  equitable  mortgagee,  leave 
was  given  to  serve  the  defendant,  the  mortgagor, 
before  appearance,  with  notice  of  motion  for  a 
receiver  (the  bill  not  asking  for  an  injunction) ;  and 
the  order  was  made,  upon  affidavit  of  service,  for 
the  appointment  of  the  receiver,  with  liberty  to  the 
parties  to  propose  themselves  according  to  the 
notice :  Meadon  v.  Sealey,  8  Hare's  Chan.  Rep.  620. 

Two  things  are  to  be  considered  in  connection 
with  obtaining  a  receiver  of  mortgaged  premises. 
Erst,  the  power  to  obtain  one  where  the  property 
is  an  inadequate  security  and  the  whole  amount  is 
due,  even  where  the  rents  and  profits  have  not  been 
expressly  pledged ;  and  second,  the  non-appointment 
of  one,  where  the  debt  is  not  due  and  no  pledge 
made  of  rents  and  profits.    All  this  is  to  be  found 
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in  the  case  of  the  Bank  of  Ogdmsbwrg  v.  Arnold, 
5  Paige's  C.  R.  38. 

The  chance  of  obtainment  of  a  receiver  is  strength- 
ened, where  the  mortgagor  or  other  party  in  posses- 
sion is  liable  for  the  debt  and  is  insolvent :  Warner 
v.  Gouvemeur*s  Executors,  1  Barb.  S.  C.  R.  36 ;  8. 
P.  in  Astor  v.  Turner,  2  Barb.  S.  C.  R.  444,  where 
it  is  also  said,  that  although  an  owner  of  an  equity 
of  redemption  is,  at  law,  entitled  to  the  rente  and 
profits  until  a  purchaser  has  a  right  to  possession, 
yet,  on  an  anticipated  deficiency,  the  appointment 
of  a  receiver  would  operate  as  a  lien  on  such  rents 
and  profits.  And  the  like  doctrine  (on  the  pre- 
sumption that  all  the  mortgage  money  is  due)  will 
be  found  in  Lofshy  v.  Maujer,  3  Sand.  C.  R.  69. 

Although  a  complainant,  in  a  foreclosure  suit,  may 
be  entitled  to  a  receiver  of  rents  and  profits  pending 
the  suit,  where  the  premises  will  not  bring  sufficient 
to  pay  debt  and  costs  and  where  the  party  who  is 
personally  liable  is  irresponsible,  yet  the  appoint- 
ment of  such  a  receiver  will  be  dispensed  with  if  a 
defendant,  in  possession  of  the  mortgaged  premises, 
gives  security  to  account  for  rents  and  profits,  as  the 
court  may  direct,  in  case  there  should  be  a  defi- 
ciency on  the  sale  under  the  decree :  Sea  Insurance 
Co.  v.  StebUns,  8  Paige's  C.  R.  565. 

In  case  a  defendant,  in  a  foreclosure  suit,  is  in  pos- 
session of  the  mortgaged  premises  by  his  tenant,  who 
is  not  a  party,  the  possession  of  such  tenant  cannot 
be  disturbed  by  the  appointment  of  a  receiver ;  but 
he  may  be  ordered  to  attorn  to  the  receiver  and  to 
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pay  the  rent  to  him :   Sea  Insurance  Co.  v.  Stdlbina, 
8  Paige's  C.  R.  565. 

Where  mortgaged  premises  can  be  sold  in  parcels 
so  that  a  sale  of  part  will  satisfy  the  debt  in  arrear 
with  costs,  and  the  entire  debt  is  not  payable,  a 
receiver  will  not  be  appointed  over  the  entire  prop- 
erty :  Quincy  v.  Cheeseman,  4  Sand.  Chan.  R.  405. 

In  cases  where  mortgaged  premises  are  sold  nnder 
a  decree  of  foreclosure,  if  the  accruing  rent  becomes 
payable  between  the  day  of  sale  and  the  time  when 
the  purchaser  will  be  entitled  to  the  possession  of 
the  mortgaged  premises  by  the  terms  of  the  decree 
and  the  practice  of  the  court,  such  rent  belongs  to 
the  owner  of  the  equity  of  redemption  and  not  to 
the  purchaser  at  the  master's  sale :  Astor  v.  Turner, 
11  Paige's  Chan.  R.  436. 

Where  mortgaged  premises  are  so  situated  that 
they  cannot  be  sold  in  parcels,  a  receiver  of  the  rents 
will  be  appointed  on  a  part  only  of  the  mortgage 
debt  falling  due,  provided  the  other  requisite  facts 
be  made  to  appear,  namely,  the  insufficiency  of  the 
premises  in  value  to  pay  the  debt  and  costs  and  the 
insolvency  or  irresponsibility  of  the  party  personally 
liable  to  pay  the  debt:  Quincy  v.  Cheeseman,  4 
Sand.  Chan.  R.  405. 

A  mortgagor  cannot,  by  forestalling  costs,  avoid 
the  consequences  which  will  attach  on  the  appoint- 
ment of  a  receiver.  Thus  in  Lofehy  v.  Maujer,  3 
Sand.  C.  R.  69,  previous  to  the  appointment  of  a 
receiver,  the  owner  of  an  equity  of  redemption  by 
purchase  from  the  mortgagor,  had  received,  from  his 
tenant  a  note  for  rent  which  had  accrued  and  a 
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mortgage  on  personal  property  executed  by  a  friend 
of  the  tenant,  for  its  further  security ;  but  no  actual 
payment  had  been  made :  Held,  That  there  was  no 
merger  of  the  rent ;  that  the  landlord's  right  to  dis- 
train continued ;  and  that  the  receiver  was  entitled 
to  the  unpaid  rent  in  preference  to  the  owner  of  the 
equity  of  redemption. 

Where  a  receiver  happens  to  continue  and  receive 
rents  after  being  ordered  to  be  discharged  and  pay 
them  to  a  mortgagee  in  possession,  his  (the  receiv- 
er's) possession  will  be  considered  that  of  such  mort- 
gagor ;  thus,  a  receiver  was  appointed  by  the  court 
of  an  estate  which  had  been  mortgaged  to  A.  By  a 
decree  dated  in  December,  1827,  the  receiver  was 
ordered  to  be  discharged,  and  pay  the  balance  in  his 
hands  to  A.  The  receiver  continued  to  receive  the 
rents  until  1830,  but  paid  them  over  to  A,  and,  after 
that  time,  the  rents  were  paid  by  the  tenants  to  A. 
Held,  that  the  possession  of  the  receiver  after  Decem- 
ber, 1827,  was  the  possession  of  A,  and  that,  there- 
fore, A  had  been  in  possession  from  that  timfe :  Hor- 
lock  v.  Smith,  11  L.  J.  (N.  S.)  Ch.  157 ;  S.  0.,  6  Jur. 
478. 

A  mortgagee  has  no  title  to  the  rents  of  mort- 
gaged premises  which  have  been  paid  into  court  by 
a  receiver  appointed  in  a  suit  for  establishing  the 
will  of  the  mortgagor ;  notwithstanding  that,  after 
the  appointment  of  a  receiver,  he  gave  notice  to  the 
tenants  to  pay  the  rents  to  him.  He  ought  to  have 
followed  up  that  notice  by  a  motion  to  discharge 
the  receiver :  Thomas  v.  Bridgetocke,  4  Buss.  Ch. 
R  64. 
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On  the  staying  of  proceedings  in  a  foreclosure 
suit,  where  there  is  a  receiver,  (by  payment  of 
amount  due  with  costs,)  moneys  in  such  receiver's 
hands  will  belong  to  the  person  who  was  in  posses- 
sion when  the  receiver  was  appointed :  Paynter  v. 
Carew,  1  Kay's  Reports,  App.  xxxvi. 

A  first  mortgagee  in  possession  cannot,  by  pur- 
chasing  up  a  third  mortgagee,  shut  out  the  second 
mortgagee  for  ever;  and  a  receiver  will  be  ap- 
pointed where  he  does  not  show  satisfactorily  that 
something  is  still  due  on  his  first  mortgage.  Thus, 
A  B,  third  mortgagee,  took  possession  and  then 
bought  up  the  first  mortgage.  Having  retained 
possession  many  years  and  received  a  considerable 
sum,  a  receiver  was  appointed  against  him  on  the 
application  of  the  second  mortgagee,  the  affidavit  of 
A  B  not  satisfactorily  showing  that  anything  re- 
mained due  on  the  first  mortgage :  JHtlee  v.  Moorey 
15  Beavan's  Rep.  175. 

A  mortgagee  having  the  legrf  estate  is  not  en- 
titled t<5  a  receiver  appointed  by  the  court,  although 
the  tenants  may  be  numerous  and  the  rents  difficult 
to  collect :  Stwrch  v.  Yotmg,  5  Beavan's  Rep.  557. 
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Receivers  generally  under  the  Code. 

Old  principles  and  practice  touching  the  appoint- 
ment of  receivers  in  general  cases,  are  scarcely 
affected  by  the  Code.  Such  appointments  can  only, 
as  heretofore,  be  obtained  through  a  direct  notice 
or  an  order  to  show  cause,  unless  where  there  are 
circumstances  demanding  immediate  action. 
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Old  rules  and  practice  will  still  govern,  where 
they  are  not  inconsistent  with  the  Code  or  have  not 
been  expressly  abrogated :  §  469  of  Code.  Forms 
of  pleadings  are  prescribed  by  the  Code  (although 
it  is  difficult  to  say  how  far  many  complaints  under 
it  are  not  bills  in  equity),  but  pleadings  are  neither 
part  of  the  rules  nor  of  the  practice :  AUen  v.  JShniUtey 
1  Abbotts'  Pr.  E.  357. 

The  Code  of  Procedure  of  the  State  of  New  York 
has  widened  the  power  of  parties  to  apply  for  a 
receiver;  while  it  recognizes  old  principles  and 
practice  sufficiently  for  all  beneficial  purposes. 

Heretofore,  the  application  for  a  receiver  was 
almost  always  made  on  the  part  of  a  complaining 
and  not  a  defending  party.  Now,  before  judgment 
and  on  the  application  of  any,  "  either,"  party,  who 
establishes  an  apparent  right  to  property  (a)  which 
is  the  subject  of  an  action  and  which  may  be  in  the 
possession  of  an  adverse  party,  and  the  property  or 
its  rents  and  profits  are  in  danger  of  being  lost  or 
materially  injured  or  impaired,  a  receiver  may  be 
appointed :  §  244,  Subd.  1. 

The  above  section  has  reference  to  disputes  touch- 
ing rights,  claims  or  ownership  to  property  or  estate, 
and  not  to  actions  where  ownership  originally  or 
through  a  trustee  is  admitted ;  for,  there,  money  or 
other  things  capable  of  delivery  may  be  ordered  to 


(a)  It  may  be  well  to  remember  that  the  term  "  property,"  used 
throughout  the  Code,  covers  real  estate  as  well  as  personal  property : 
|464 
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be  directly  deposited  in  court  or  delivered  to  the 
party,who,  through  such  admission,  is  entitled :  §  244. 

The  grounds  for  a  receiver,  nnder  the  above  §  244, 
sub.  1,  are  but  an  echo  of  old  principles,  namely,  pro- 
tective possession.  Bat  what  is  to  be  meant  by  an 
"  apparent  right "  is  not  very  clear.  A  plaintiff 
claims  and  will  have,  on  the  face  of  his  pleadings 
and  depositions,  an  apparent  (primd  facie  f)  right, 
and  so  may  the  defendant,  and  all  this  is  likely  so  to 
appear  until  the  end  of  a  trial.  Nor  do  we  observe 
more  clearness  in  "  when  he  establishes  w  an  apparent 
right ;  because,  it  is  difficult  to  get  at  the  establish- 
ment of  right  until  we  come  to  certainty  embraced 
by  a  judgment. 

The  code  also  allows  the  appointment  of  a  receiver 
"  after  judgment,  to  carry  a  judgment  into  effect:" 
lb.  subd.  2.  A  power  to  this  extent  is  used  by  courts 
having  general  equity  jurisdiction. 

And,  after  judgment,  a  receiver  can  be  had :  1.  To 
dispose  of  property  according  to  the  judgment. 
2.  To  preserve  it  during  the  pendency  of  an  appeal ; 
and,  3.  When  an  execution  has  been  returned  unsat- 
isfied and  the  judgment  debtor  refuses  to  apply  his 
property  in  satisfaction  of  the  judgment:  §  244, 
subd.  3. 

The  Code  has  not  taken  away  the  right  of  a  judg- 
ment creditor  under  2  R.  S.  173,  §§  38,  39,  to  com- 
mence an  action  against  a  judgment  debtor  and  his 
assignee,  to  set  aside  a  fraudulent  assignment  and 
obtain  a  receiver.  The  §  299th  of  the  Code,  touch- 
ing "  supplementary  proceedings,"  does  not  render  it 
necessary  for  the  creditor,  before  proceeding  to  re- 
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cover  property  alleged  to  have  been  fraudulently 
transferred  by  his  debtor,  to  procure  the  appoint- 
ment of  a  receiver  and  have  the  suit  against  the 
fraudulent  assignee  instituted  by  and  in  the  name  of 
the  receiver.  The  provisions  of  that  section  are  con- 
sidered as  being  confined,  in  its  operation,  to  cases 
where  proceedings  supplementary  to  execution  have 
been  instituted  under  the  provisions  of  the  Code  em- 
braced by  Chapter  IL  uProceedmge  SitppleTuental 
to  the  Execution:  Goody ewr  v.  Bette,  7  Howard's 
Pract  Rep,  187,  and  see  CaMn  v.  Doughty,  12  How- 
ard's Pract.  R  459.  Still,  the  provisions  of  the  Code 
have  lessened  the  length  of  pleadings  in  such  a  form 
of  action  under  the  R.  S,  by  rendering  discovery 
therein.unnecessary :  OatUn  v.  Doughty,  supra ;  and 
if  there  should  be  any  oppression  in  resorting  to  this 
form  of  suit  or  action  where  the  summary  proceed- 
ings, pointed  out  by  the  Code,  would  be  more 
proper,  the  court  has  a  remedy  in  its  own  power  in 
the  disposition  of  the  costs,  as,  in  such  actions,  costs 
are  in  its  discretion:  lb.  There  is  nothing  in  the 
chapter  of  the  Code  as  to  "  proceedings  supplement- 
ary to  execution  "  which  shows  that  it  was  intended 
to  do  away  with  the  old  remedy :  lb. 

A  receiver  appointed  under  the  Code,  does  not 
stand  merely  in  the  place  of  the  debtor.  While  he 
represents  the  interests  of  the  former,  he  also  repre- 
sents those  of  the  creditors.  He  is  a  trustee  for  all 
parties;  and  is  bound  to  apply  the  effects  of  the 
debtor  faithfully  to  the  payment  of  the  debts  accord- 
ing to  their  legal  or  equitable  priorities ;  and  if  any 
thing  remains,  to  restore  it  to  the  debtor  or  his 
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• 

grantee.  It  is  true  that  he  has  no  power  to  set 
aside  legal  and  valid  acts  of  the  debtor ;  but,  such 
as  are  illegal  and  forbidden  by  law,  he  can  success- 
fully assail 

It  has  been  decided  by  a  single  judge  of  the  su- 
preme court  of  New  York,  that  a  simple  contract 
creditor,  on  a  claim  not  disputed,  before  resorting 
to  and  exhausting  his  remedy  by  judgment  and  exe- 
cution, may  interfere  with  and  arrest  the  disposal  of 
his  debtor's  property,  by  having  an  injunction  and 
the  appointment  of  a  receiver  and  call  him  and  his 
assignees  to  account  for  any  alleged  fraud  or  illegal- 
ity in  its  transfer ;  and  thus  effect,  in  one  suit,  what 
formerly  required  two  to  accomplish :  Mott  v.  Dunn, 
10  Howard's  Pract.  R.  225.  But,  with  all .  proper 
respect,  we  are  inclined  to  question  the  soundness  of 
this  decision. 

General  Remarks  on  Sections  connected  with  Sup- 
plementary Proceedings. 

The  292d  section  of  the  Code  embraces :  1.  The 
right  of  a  judgment  creditor,  who  has  cm  execution 
returned  unsatisfied  in  whole  or  in  part  at  any  time 
after  the  return  has  been  made,  to  an  order  (from  a 
judge  of  the  court  or  a  county  judge  of  the  county 
to  which  the  execution  was  issued  or  a  judge  of  the 
Court  of  Common  Pleas  for  the  city  and  county  of 
New  York,  when  the  execution  is  issued  to  such 
city  and  county)  requiring  the  judgment  debtor  to 
appear  and  answer  concerning  his  property  before 
such  judge,  at  a  time  and  place  specified  in  the 
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order,  within  the  county  to  which  the  execution  is 
issued. 

2.  After  the  issuing  of  an  execution  and  without 
reference  to  its  having  been  returned,  an  order  can 
be  had,  requiring  the  judgment  debtor  to  appear  at 
a  specified  time  and  place  to  answer  concerning 
property  which  he  unjustly  refuses  to  apply  towards 
the  satisfaction  of  the  judgment.  This  order  is  to 
be  founded  on  proof,  by  affidavit,  of  a  party  or 
otherwise,  to  the  satisfaction  of  a  judge  residing  in 
the  same  county  as  the  debtor,  of  such  unjust 
refusal. 

3.  An  examination,  under  both  these  heads  (1  and 
2)  of  witnesses  and  of  the  judgment  debtor,  as  a 
witness,  u  in  the  same  manner  as  a  witness." 

.  4.  An  immediate  arrest  and  a  dispensing  with  any 
preliminary  order  can  be  had,  on  proof  by  affidavit  or 
otherwise  to  the  satisfaction  of  the  judge,  that  there 
is  danger  of  the  debtor's  leaving  the  State  or  con- 
cealing himself  and  that  there  is  reason  to  believe 
that  he  has  property  which  he  unjustly  refuses  to 
apply  to  such  judgment.  Also  an  examination  on 
oath.  While,  if  it  should  'appear  that  there  is 
danger  of  his  leaving  and  of  such  unjust  refusal  so 
to  apply  his  property,  he  is  to  give  an  undertaking, 
with  one  or  more  sureties,  that  he  will  attend  from 
time  to  time,  during  the  pendency  of  the  proceed- 
ings and  not  dispose  of  property  not  exempt  from 
execution.  In  default  of  such  undertaking,  he  is  to 
be  committed  to  prison,  by  warrant,  as  for  a  con- 
tempt. 

5.  And  no  judgment  debtor  can  be  excused  from 
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answering  any  question  on  the  ground  of  its  tending 
to  convict  him  of  a  fraud  (while  any  answer  cannot 
be  used  againat  him  criminally). 

In  cases  (under  1)  where  an  execution  has  been 
returned  unsatisfied  in  whole  or  in  part,  it  will  be 
necessary  to  show  affirmatively  by  the  affidavit  on 
which  the  order  is  to  be  founded,  that  an  execution 
has  issued  and  been  returned  unsatisfied.  Such 
affidavit  should  also  show  other  facts  upon  which 
jurisdiction  vests,  and  these  are  not  to  be  deduced 
by  inference  or  presumption ;  as,  for  instance,  the 
nature  of  the  claim  on  which  the  judgment  was 
founded  and  that  the  execution  was  one  against 
property :  The  People  v.  JBtdbertj  1  Code  Reporter, 
New  Series,  75. 

When  the  examination  is  had  and  property  is 
thereby  discovered,  and  other  judgment  creditors 
have  instituted  proceedings  supplemental  to  exe- 
cution, a  notice  of  motion  for  a  receiver  had  better 
be  served  on  them  as  well  as  on  the  judgment 
debtor ;  but  there  will  be  no  necessity  to  serve  a 
copy  of  the  defendant's  examination  on  any  person : 
Todd  v.  Cooke,  1  Code  Reporter,  N.  S.  324 ;  S.  C.  4 
Sand.  694. 

Although  the  Code  is  silent  as  to  the  time  when 
the  judgment  creditor  shall  be  deemed  to  have 
acquired  a  lien  on  his  debtor's  equitable  effects,  still, 
it  seems  that  such  lien  would  attach  from  the  time 
of  the  order  for  his  examination  under  this  (292) 
section — in  fact,  that  it  should  be  construed  to  give 
the  creditor  the  same  lien  which  he  acquired  under 
the  former  practice  by  the  commencement  of  a  suit 
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by  creditor's  bill :  Porter  v.  WilMams,  1  Code  Re- 
porter, N.  S.  144. 

In  cases  (under  2)  of  unjust  refusal  to  apply  prop- 
erty, the  design  of  the  Code  appears  to  have  been 
to  authorize  the  appointment  of  a  receiver,  without 
any  reference  to  the  return  of  the  execution :  The 
'People  v.  HvJher%  1  Code  Rep.  N.  S.  75. 

4.  As  to  arrest,  (under  4,)  this  may  be  ordered 
by  any  judge  without  reference  to  his  residence  or 
judicial  district  or  the  residence  of  the  debtor.  It 
would  be  idle  to  confine  it  to  a  judge  residing  in  the 
county  of  the  debtor,  when  the  latter  is  in  his  flight 
to  another  State  and  is  passing  through  another 
county.  Hence,  the  warrant  requires  the  sheriff  of 
any  county  where  such  debtor  may  be,  to  arrest  and 
bring  him  before  such  judge,  that  is,  the  judge  who 
issued  the  warrant :  Wilson  v.  Andrews,  9  Howard's 
Pr.  R.  89. 

In  a  case  of  such  arrest,  the  judge  may  appoint  a 
referee  to  take  the  examination  of  the  judgment 
debtor:  lb. 

And  a  receiver  may  be  appointed,  based  upon 
facts  disclosed  on  an  examination  of  the  debtor 
brought  up  on  a  warrant.  The  298th  section  of  the 
Code,  authorizing  the  appointment  of  a  receiver,  is 
general  in  its  provision  and  extends  to  this  kind  of 
case;  the  object  of  the  warrant  is  to  secure  the 
defendant  from  absconding  and  thus  to  compel  an 
examination. 

If  the  facts  be  such  that  a  receiver  is  necessary  to 
complete  the  remedy,  he  may  be  appointed  as  well 

24 


870       RECEIVERS    UNDER    THE    NEW    TORE    CODE. 

upon  an  examination  under  a  warrant  as  under  an 
order :  Wilson  v.  Andrew*,  supra. 

The  Code  evidently  contemplates  that  judgments 
should  be  satisfied  under  the  "  supplementary  pro- 
ceedings," without  resort  to  a  receiver,  wherever  it 
can  be  done  by  and  through  the  action  of  the  judge 
and  an  examination  of  the  debtor ;  and  sections  294 
and  297  would  seem  to  have  reference  to  this :  see 
The  People  v.  HvJbert,  1  Code  Rep.  N.  S.  77  and 
The  People  v.  King,  9  Howard's  Pr.  R.  97.  Still, 
the  wording  of  §  297  is  broad  and  will  cover  cases 
where  a  receiver  may  be  used  as  a  medium  to  have 
the  property  of  the  judgment  debtor  "applied 
towards  the  satisfaction  of  the  judgment"  In  Porter 
v.  Williams,  1  Code  Rep.  N.  S.  144,  it  was  decided 
that  the  order  that  the  debtor's  property  should  be 
applied  towards  the  satisfaction  of  the  creditor's 
judgment,  made  pursuant  to  the  297th  section,  has 
the  effect  of  itself  aud  without  an  assignment  by  the 
debtor  to  divest  his  title  and  to  vest  it  in  the 
receiver.  And  such  an  order  places  the  property 
under  the  control  of  the  court :  lb. 

The  section  (298)  which  allows  a  judge  to  appoint 
a  receiver  under  supplemental  proceedings,  is  not 
very  clear  or  explanatory.  It  says:  "The  judge 
"  may,  also,  appoint  a  receiver  of  the  property  of  the 
"judgment  debtor,  in  the  same  manner  and  with  the 
"  like  authority  as  if  the  appointment  was  made  by 
"  the  court  according  to  §  244."  Now,  that  section 
(244)  does  not  direct  in  what  "  manner"  a  receiver 
is  to  be  appointed;  it  only  mentions  cases  and 
periods  in  which  he  may  be  appointed ;  while  the 
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words  "with  the  like  authority"  when  coupled 
with  the  fact,  in  the  same  sentence,  of  an  authority 
in  the  jndge  fully  to  appoint,  are  almost  senseless. 
Perhaps  the  codifiers  construed  the  word  "  author- 
ity" as  synonymous  with,  force. 

Before  such  an  appointment  of  a  receiver,  the 
judge  is  to  ascertain,  if  practicable,  by  the  oath  of 
the  debtor  or  otherwise,  whether  any  other  supple- 
mentary proceedings  are  pending  against  him ;  and 
in  that  case,  the  plaintiff  therein  is  to  have  notice  of 
all  subsequent  proceedings  in  relation  to  the  re- 
ceivership :  lb.  This  is  taken  from  the  194th  rule 
of  the  late  court  of  Chancery.(a) 

The  Code  appears  to  be  silent  as  to  the  way  in 
which  the  judgment  creditor  should  commence  his 
proceeding  under  this  section. 


(a)  Bub  104,  (In  Chancery.) 

It  shall  be  the  duty  of  the  master  to  whom  the  appointment  of  the 
receiver  is  referred,  in  any  such  suit,  to  ascertain,  if  practicable,  by  the 
oath  of  the  defendant  or  otherwise,  whether  any  other  suit  has  been 
commenced  against  the  debtor.  If  any  other  suit  has  been  commenced, 
the  complainant  therein  shall  have  notice  to  attend  before  the  master, 
and  shall  likewise  have  notice  of  all  subsequent  proceedings  in  relation 
to  the  said  receivership,  before  the  master  or  the  court,  in  like  manner 
as  if  be  were  a  party  to  the  suit  in  which  the  receiver  is  appointed ;  and 
he  may  except  to  the  report  or  apply  to  the  court  for  directions  to  the 
receiver,  in  like  manner.  Where  another  suit  is  commenced  after  the 
appointment  of  a  receiver,  the  same  person  may  be  appointed  receiver 
in  such  subsequent  suit  and  shall  give  such  further  security  as  the  mas- 
ter executing  the  last  order  shall  direct  He  shall  also  keep  a  separate 
account  of  any  property  or  effects  of  the  debtor  which  have  been 
acquired  since  the  commencement  of  the  first  suit,  or  which  may  be 
assigned  to  such  receiver  under  the  appointment  in  the  last  cause. 
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The  debtor  should  have  notice  of  the  proceeding : 
Kemp  v.  Harding,  4  Howard's  Pr.  R.  198 ;  and  see 
Dorr  v.  Moxon,  5  i b.  29. 

The  order  appointing  a  receiver,  pursuant  to  the 
298th  section,  has  the  effect  of  itself  and  without  an 
assignment  by  the  debtor  to  divest  his  title  and  to 
vest  it  in  the  receiver.  The  order  creates  an  officer 
to  take  charge  of  it:  Porter  Y.WUliams,  1  Code 
Reporter,  N.  S.  144;  S."  C.  5  Howard's  Pr.  R.  441. 
So  that,  any  attempt  by  the  debtor  to  divest  or 
pass  off  his  property,  after  the  date  of  such  order, 
would  be  futile.  He  can  do  nothing  to  divest  the 
lien  which  his  creditor  had  obtained  by  the  order, 
and  it  renders  after-instruments  ineffectual :  S.  C.  on 
appeal,  5  Selden,  142. 

No  more  than  one  receiver  of  the  property  of  a 
judgment  debtor  is  to  be  appointed :  §  298. 

The  judge  may,  by  order,  forbid  a  transfer  or 
other  disposition  of  the  property  of  a  judgment 
debtor,  not  exempt  from  execution,  and  from  any 
interference  thereof:  §  298.  The  order  appointing 
the  receiver  had  better  have  a  clause  to  that  effect 
inserted  therein. 

By  section  299,  it  is  declared,  that  if  it  appear 
that  a  person  or  corporation  alleged  to  have  prop 
erty  of  a  judgment  debtor,  or  indebted  to  him, 
claims  an  interest  in  the  property  adverse  to  him  or 
denies  the  debt,  such  interest  or  debt  is  to  be  recov- 
erable only  in  an  action  against  such  person  or  cor- 
poration by  the  receiver.  And  the  judge  may,  by 
order,  forbid  a  transfer  or  other  disposition  of  such 
property  or  interest  until  a  sufficient  opportunity 
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be  given  to  the  receiver  to  commence  the  action  and 
prosecute  the  same  to  judgment  and  execution ;  while 
such  order  may  be  modified  or  dissolved  (by  the 
same  judge)  at  any  time,  on  such  security  as  he  may 
direct. 

There  is  nothing  pointed  out  as  to  how  the  fact 
of  property  in  third  party's  hands  or  a  denial  of 
debt  is  to  be  made  to  a  appear  "  before  the  judge. 

And  the  very  next  section  (§  300),  although  in- 
tending to  connect  itself  with  it  (with  the  299th), — 
"  the  judge  may,  in  his  discretion,  order  a  reference 
u  to  a  referee  agreed  upon  or  appointed  by  him,  to 
<l  report  the  evidence  or  the  facts,"  is  not  clear ;  for, 
as,  the  receiver  is  expected  to  prosecute  the  action 
to  judgment,  it  may  very  well  be  that  the  case 
would  come  before  a  jury  and  not  before  a  referee  ; 
because  a  person  or  corporation  claiming  an  interest 
in  property  or  denying  a  debt  would  have  a  right  to 
a  jury  trial  on  u  the  evidence  <md  the  facts :"   §  253. 

This  299th  section  is  intended  to  cover  cases 
under  the  different  sections  of  the  code  touching 
u proceedings  supplementary  to  the  execution?  so  that, 
in  all  such  cases,  the  receiver  only  can  bring  action 
to  recover  property  from  persons  and  corporations, 
where  they  are  in  possession  of  it  or  are  indebted 
to  the  judgment  debtor  and  yet  claim  an  interest 
adverse  to  him  or  deny  indebtedness :  Goodyear  v. 
Betts,  7  Howard's  Pract.  R  187,  and  see  Todd  v. 
CrooJce,  4  Sand.  8.  C.  R.  694;  and  Edmonston  v. 
M-Lmvd,  19  Barb.  S.  C.  B.  356.  Still,  this  does  not 
do  away  with  the  old  right  of  a  judgment  creditor 
to  commence  an  action  in  the  nature  of  a  creditor's 
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bill,  against  his  debtor  and  a  fraudulent  assignee 
and  obtain  a  receiver:  Goodyear  v.  Bette,  supra. 
This  section,  while  it  may  take  in  all  receiverships 
under  the  proceedings  supplemental  to  the  execu- 
tion, is  restricted  to  those :  lb. ;  and  see  the  con- 
cluding paragraph  of  Wilson  v.  Andrews,  9  How- 
ard's Pract.  R.  45. 

The  issuing  of  a  second  execution  is  not  a  waiver 
of  supplementary  proceedings  commenced  against 
the  defendant,  after  the  return  of  the  first  execu- 
tion unsatisfied :  LiUiendahl  v.  Fdlerrnanrb,  11  How- 
ard's Prac.  Rep.  528 ;  and  see  Salt  v.  Lawson,  4 
Sand.  S.  C.  R.  718,  referred  to  there. 

While  we  have  remarked  on  the  effect  of  an 
order  for  a  receiver,  under  particular  sections,  it  will 
be  well  to  say,  in  connection  with  all  the  sections  of 
the  code  connected  with  supplementary  proceedings, 
that  when  a  receiver,  who  is  appointed  (under  any 
section)  has  perfected  his  appointment,  all  the  real 
estate  and  personal  property  of  the  judgment  debtor 
vests  in  such  receiver  by  virtue  of  the  order  of  the 
appointment,  without  the  necessity  of  receiving 
from  the  debtor  an  assignment  of  his  estate  and 
properties.  "  By  the  §  298  of  the  Code  of  1849," 
says  Justice  Willard,  in  Porter  v.  Williams,  5  Sel- 
den,  142,  "the  receiver  appointed  under  supple- 
"  mentary  proceedings  possesses  the  like  authority 
44  as  if  the  appointment  were  made  by  the  Court, 
"  according  to  §  244.  By  the  last-named  section, 
"  the  court  are  authorized  to  appoint  receivers  and 
"  grant  the  other  provisional  remedies,  according  to 
"  the  then  prevalent  practice.   The  act  of  April  28th, 
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"  1845  (Laws,  90  and  91),  enacts  that  any  receiver 
44  appointed  by  virtue  of  an  order  or  decree  of  the 
44  court  of  chancery,  may  take  and  hold  real  estate 
14  upon  such  trusts  and  for  such  purposes  as  the  court 
44  may  direct,  subject  to  the  farther  order  or  direction 
44  of  the  court.  And  the  second  empowers  receivers 
44  so  appointed  by  an  order  or  decree  of  the  court  of 
44  chancery  to  sue  in  their  own  name  for  any  debt, 
44  claim  or  demand  transferred  to  them  or  to  the  pos- 
44  session  or  control  of  which  they  are  entitled  as  such 
44  receivers.  The  chancellor,  in  Wilson  v.  Wilson  (1 
44  Barb.  Ch.  R  594),  thought  the  act  of  1845,  was  not 
44  broad  enough  to  transfer  the  title  of  real  estate  to 
44  the  receiver,  by  the  mere  order  of  the  court  and 
44  without  an  actual  conveyance  from  the  party  to  the 
44  suit  in  whom  such  legal  title  was  vested.  But  I 
44  think  that  since  the  Code,  no  such  conveyance  is 
44  necessary  to  vest  the  legal  title  in  the  receiver,  and 
44  that  real  and  personal  property  are,  in  this  respect, 
44  placed  upon  the  same  footing. 

44  The  sections  before  cited  provide  for  the  appoint- 
44  ment  of  receivers  of  the  property  of  the  judgment 
44  debtor,  etc.  Sec.  464  enacts  that  the  term  4  prop- 
44  4  erty,'  as  used  in  the  Code,  shall  include  4  property 
444 real  and  persona],1  and  §§  462  and  463  define 
44  what  is  meant  by  4  real  property,'  and  by  4  personal 
44  4  property.' 

44The  first  is  declared  to  be  co-extensive  with 
44  lands,  tenements  and  hereditaments,  and  the  other 
44  to  include  money,  goods,  chattels,  things  in  action 
44  and  evidences  of  debt. 

44  Before  the  Code,  it  was  settled  that  the  order 
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"  appointing  a  receiver,  when  the  appointment  was 
"completed,  vested  in  him  all  the  property  and 
"  effects  of  the  debtor,  subject  to  the  order  without 
"  an  assignment :  Mann  v.  Pervtz,  2  Sand.  Ch.  R. 
"  257  ;  Wilson  v.  Allen,  6  Barb.  542.  These  cases 
"  speak  only  of  personal  property ;  and,  doubtless, 
"  the  real  property  did  not,  before  the  Code,  pass  by 
"  such  order,  and  was  only  directed  to  be  conveyed 
"  under  peculiar  circumstances :  Scouton  v.  Bender, 
"3  How.  Pr.  R  185;  6  Barb.  602,  per  Harris,  J. 
u  But,  since  the  Code,  I  think  the  order  has  the  like 
u  effect  upon  the  debtor's  real  estate  as  upon  his  per- 
"  sonal  estate ;  and  that  the  whole,  by  force  of  the 
"  order,  vested  in  the  receiver  when  the  appointment 
"  is  completed.  The  language  of  the  Code  effectu- 
"  ally  removes  the  difficulty  which  the  chancellor 
"suggested  in  Wilson  v.  Wilson  (supra).  It  puts 
"  real  and  personal  property  in  the  same  category. 
u  The  statute  of  frauds  affords  no  objection  to  this 
14  view.  It  is  there  enacted  (2  R.  S.  134,  §  6)  that 
"  no  estate  or  interest  in  lands,  etc.,  shall  hereafter 
"  be  created,  granted,  assigned,  surrendered  or  de- 
"  clared,  unless  by  act  or  operation  of  law,  or  by 
"  deed  or  conveyance  in  writing,  subscribed  by  the 
"party,  etc,  or  by  his  agent,  <fec.  It  was  competent 
"  for  the  legislature  to  remove  that  impediment  to 
"  conveyances  or  to  declare  what  act  or  operation 
"  of  law  should  work  a  transfer  of  title.  They  seem 
u  to  have  done  so,  by  giving  a  legislative  definition 
u  to  the  word  c  property'  so  as  to  embrace  real  as  well 
"  as  personal  property." 
It  was  decided  by  the  court  of  appeals,  in  the 
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above  case  of  Porter  v.  WWAams,  5  Selden,  142,  as  we 
have  before  remarked,  that  a  receiver,  appointed  by 
a  judge  in  proceedings  supplementary  to  execution, 
and  without  having  received  any  assignment  or  con- 
veyance  from  the  judgment  debtor,  could  maintain 
an  action  to  set  aside  an  assignment  of  real  and  per- 
sonal property  made  by  the  debtor  in  fraud  of  his 
creditors. 

44  The  act,"  observed  the  court,  "  which  the  receiver 
44  seeks  to  avoid  in  this  case,  was  an  illegal  act  of  the 
44  debtor.  The  object  of  the  action  is  to  set  aside  an 
"  assignment,  made  by  the  debtor,  with  intent,  as  is 
44  alleged,  to  defraud  the  creditor  under  whose  judg- 
44  ment  and  execution  the  plaintiff  was  appointed 
44  receiver  and  the  other  creditors  of  the  assignor* 
44  Such  conveyance  was  void  at  common  law,  and  is 
44  expressly  forbidden  by  the  statute  (2  K.  S.  137, 
44  §  1).  It  is  void  as  against  the  creditors  of  the 
44  party  making  it,  though  good  as  between  him  and 
44  his  grantee.  The  plaintiff  representing  the  inter- 
44  ests  of  the  creditors,  has  a  right  to  invoke  the  aid 
44  of  the  court  to  set  aside  the  assignment.  He  stands, 
44  in  this  respect,  in  the  same  condition  as  the  receiver 
44  of  an  insolvent  corporation  or  as  an  executor  or 
44  administrator ;  and,  like  them,  can  assail  the  ille- 
44  gal  and  fraudulent  acts  of  the  debtor  whose  estate 
44  he  is  appointed  to  administer."  This  decision  is  in 
conflict  with  and  upsets  the  cases  of  Seymawr  v.  Wil- 
son, 16  Barb.  8.  C.  Rep.  294,  and  Hayner  v.  Fowler, 
%b.  300.  In  the  former  of  these  cases,  it  is  declared 
that  a  receiver  (under  supplemental  proceedings) 
cannot  bring  an  action  to  set  aside  a  prior  assign- 
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ment  or  conveyance  of  the  debtor  as  fraudulent ;  and 
that  the  remedy  in  such  a  case  is  by  an  action  on  the 
part  of  the  creditor  against  the  assignee. 


Practice  under  Supplementary  Proceedings. 

It  is  a  common  thing  to  enter  very  unsatisfactory 
of  ders  for  the  appointment  of  a  receiver,  leaving  it, 
therefore,  necessary  to  make  future  applications  and 
to  cause  the  receiver  to  guess  at  the  extent  of  his 
powers,  and  which  have  obliged  judges  to  make 
decisions  that  might  have  been  avoided,  had  the 
orders  been  sufficiently  full  and  definite.  Much 
trouble  will  be  saved  by  the  entry  of  an  ample 
order,  covering  the  provisions  contained  in  the  76th 
rule.  We  here  give  the  form  of  such  an  order.  Its 
length  will  be  compensated  for  by  the  powers  it 
covers  and  the  saving  of  trouble  in  the  future. 


Order  for  a  Pecewer,  voider  supplementary  proceed- 
ings. 

(Title.) 

An  order  having  been  heretofore  made  by  me, 
the  vmdersigned  justice  of  the  above  court,  pursuant 
to  the  provisions  of  the  Code  Timing  reference  to  sup- 
plementary proceedings  m  relation  to  the  property  of 
the  defendant,  O.  D.  and  lie  having  been  examined  as 
to  the  sarnie,  I  do  hereby  order  thai  P.  P.  be  and  Tie 
hereby  is  appointed  a  receiver  of  the  property  of  the 
said  defendant;  bwt  such  receiver,  before  entering 
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upon  the  execution  of  his  duties,  shall  execute  to  the 
people  of  the  State  of  New  York  a  bond,  with  suffi- 
cient sureties y  to  be  by  me  approved,  m  the  penalty  of 

$ ,  conditioned  (in  proper  and  sufficient  words) 

to  perform  his  duties  as  such  receiver,  and  that  the 
said  E.  F.  on  filing  such  band  in  the  office  of  the 

clerk  of be  by  force  of  this  order  and  of  the 

said  band  vested  with  ilie  property  of  the  said  C.  £). 
and  invested  with  all  the  rights  and  powe?*s  as 
receiver  according  to  law.  That,  when  so  appointed, 
the  said  receiver  shall  have  power  to  sue  for  and  col- 
lect all  debts,  demands  and  rents  belonging  to  the  said 
defendant,  and  to  compromise  and  settle  such  as  are 
unsafe  or  of  a  doubtful  character.  He  may  sue,  in 
the  name  of  the  debtor,  where  it  is  neeessaiy  or  proper 
for  him  to  do  so,  but  the  said  receive**  will  not,  in  his 
accounts,  be  allowed  for  the  costs  of  any  action  brought 
by  him  against  a/n  insolvent  from  whom  he  is  unable 
to  collect  his  costs :  unless  such  action  is  brought  by 
order  of  the  court  or  by  the  consent  of  all  persons 
interested  in  thefwnds  in  his  hands  ;  and  the  tenants 
of  the  real  estate  of  the  said  defendant  are  to  attorn 
to  such  receiver  or  the  latter  may,  when  necessaiy, 
apply  for  and  obtain  an  order  that  any  of  such  ten- 
ants attorn  and  pay  rents  to  him  ;  and  such  receiver 
may  make  leases  from  time  to  time  as  may  be  neces- 
sary, for  a  time  not  exceeding  one  year.  And  it  is 
hereby  made  the  duty  of  the  said  receiver,  without 
unreasonable  delay,  to  concert  the  property  of  the 
said  defendant  into  money  ;  but  he  is  not  to  sell  any 
real  estate  without  special  order,  although  he  may  sell 
desperate  debts  and  doubtful  claims  to  personal  prop- 
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wty  at  public  auction,  giving  at  least  ten  daydpvhUc 
notice  of  the  time  and  place  of  such  sale.  And  I 
al§o  order  that  the  sum  of  %— — ,  be  allowed  to  the 
plaintiff  for  costs  of  this  proceeding  ;  and  that  the 
said  defendant^  C.  D.,  be  and  he  Jiereby  is  enjoined 
and  restrained  from  making  any  disposition  of  or 
interfering  with  his  property  until  further  order. 
•New  York,  the day ,  18 — . 

Although  it  is  common  to  make  a  receiver's  bond 
to  and  in  favor  of  the  clerk  of  the  court,  and  this  is 
good,  yet  the  fluctuations  in  practice  may  even 
change  clerks  into  something  else  or  raise  the  ques- 
tion as  to  what  particular  name  might  have  to  be 
used  in  case  a  bond  had  to  be  put  in  suit;  and, 
therefore,  we  should  advise  that  the  instrument  be 
made  to  the  people ;  indeed,  we  consider  this  as  the 
most  proper. 

Receiver's  Bond  under  Supplementary  Proceedings. 

Know  aU  men  by  these  presents,  that  we,  A.  B.,  of 
&c,  O.  D.,  of  &c,  and  E.  F.,  of  tfe?.,  are  held  and 
firmly  bound  wnto  the  people  of  the  State  of  New 

York)  in  the  sum  of ,  lawful  money  of  the 

United  States.  For  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves  respectively  and 
our  respective  heirs,  executors  a/nd  administrators, 
estate  and  effects,  firmly  by  these  presents,  n  Sealed 

with  owr  seals.     Dated  the day  of , 

185—. 

Whereas,  by  an  order  dated  the day  of 

*-.  185 — ,  made  in  a  certain  action  in  the 
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—  Court  of,  dec.,  wherein  G.  H.  was  plaintiff 


and  L  J.  was  defendant,  by ,  Esquire,  a 

justice  of  the  said  cowrt,  the  above  bownden  A.  B. 
was  appointed  receiver  of  the  property  of  the  said  I. 
J.  (a  debtor  by  judgment  in  said  action). 

Now,  the  condition  of  this  obligation  is  such  that, 
if  the  above  bounden  A.  B.  shall  faithfully  discharge 
his  duties  as  such  receiver,  under  Statute,  Code, 
Rides  and  Practice,  and  otherwise  perform  his 
office  in  aU  things  according  to  the  true  intent  and 
meaning  of  the  said  order,  then  this  recognizance  to 
be  void  or  else  to  remain  in  full  force. 

Sealed amd  delivered,  in  the) 
presence  of  ) 

OUy,  County,  and  State  of  New  York,  as. 

C.  D.  amd  M  F.,  the  above  obligees,  severally  make 
oath  and  say,  and  first  the  said  C  D.  for  himself 

saith,  that  he  is  a  resident  amd holder  within  the 

State  of  New  York,  amd  worth  the  sum  of 

dollars  after  all  his  debts  and  liabilities  are  paid  and 
satisfied.    And  the  said  M  F.for  himself  saith,  that 

he  is  a  resident  and holder  within  the  said 

State,  and  worth  the  stmt  of ,  after  aU  his  debts 

amd  liabilities  are  paid  and  satisfied. 

Sworn  to,  this day  of ) 

18 — ,  before  me,  ) 

This  bond  is  to  be  acknowledged  in  like  manner 
as  deeds  of  real  estate ;  the  justice  is  to  indorse  his 
approval,  and  it  is  then  to  be  filed :  Hide  71. 
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Actions  by  the  Receiver. 

It  would  seem  to  be  a  question  under  the  Code, 
whether  a  Receiver  should  bring  actions  in  his  own 
name  ?  By  §  111,  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest  (except 
when  brought  by  an  executor,  administrator  or  trus- 
tee of  an  expressed  trust).  Rule  76  of  the  Supreme 
Court  declares,  that  every  Receiver  of  "  the  debtor," 
(meaning,  no  doubt,  "judgment  debtor,"  although 
no  prior  rule  shows  what  is  here  meant)  shall,  unless 
restricted  by  special  order,  have  general  power  and 
authority  to  sue  for  and  collect  all  the  debts,  Ac. 
"  He  may,  also,  sue  in  the  name  of  a  debtor,  where 
it  is  necessary  or  proper  for  him  to  do  so."  There 
is  no  direct  authority  here  given  to  commence  an 
action  in  his  own  name,  and  although  the  justices 
have  express  power  to  x  make  and  revoke  rules,  §  470, 
still  they  are  not  to  be  inconsistent  with  this  Code,  nor 
is  there  any  express  provision  in  the  Code  which  vests 
a  legal  estate  in  a  receiver.  We  consider  it  safer  for 
him  to  commence  actions  in  the  name  of  the  debtor, 
making  himself  a  joint  plaintiff!  We  cannot  see,  if 
this  be  done,  how  any  objection  will  hold  as  to 
parties  to  the  action. 

In  suing,  the  receiver  must  allege,  in  proper  legal 
form,  that  he  was  appointed  receiver  of  the  property 
and  effects  of  the  debtor  or  corporation  he  represents, 
and  gave  the  necessary  security.  It  is  a  rule  in 
pleading  that  the  place,  as  well  as  the  time,  of  every 
traversable  fact  should  be  stated ;  and,  therefore,  it 
must  appear  where  the  decree  or  order  was  made 
by  which  the  plaintiff  was  appointed  receiver.     An 
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averment  that  a  plaintiff  was  ditkj  appointed  re- 
ceiver is  not  sufficient;  such  an  averment  is  not 
capable  of  trial  It  consists  partly  of  matter  of  law 
and  partly  of  matter  of  fact.  The  plaintiff  should 
state,  what,  in  particular,  was  done ;  and,  then,  the 
court  can  determine  whether  he  was  duly  appointed, 
or,  if  an  issue  of  fact  is  tendered,  the  jury  can  an- 
swer as  to  the  truth  of  the  allegation :  GiUet  v. 
EairchUd,  4  Demo,  80 ;  and  see  White  v.  Joy,  3 
Kernan,  83. 


Precedent  for  a  complaint. 
(Court.) 


C.  D.  and  also  E.  F.  as  Re- 
ceiver of  the  property  of 
the  said  O.  D., 

against 

G.H. 


The  plaintiff  ',  C.  D.,  and  also  E.  F.,  as  receiver  of 
the  property  of  the  said  C.  D.,  say  that  at  a  spedcd 
term  of  the  Supreme  Court  of  the  State  of  New  York, 
hdd  at  the  City  Hall  in  tlie  city  of  New  Ywk,  on  the 

—  day  of ,  18 — ,  before ,  Esquire,  a  justice 

thereof  in  an  action  wherein  A.  B.  was  plaintiff  amd 
the  said  0.  D.  was  defendant,  on  proceedings  sup- 
plementary to  the  execution  issued  and  returned  in 
such  action,  this  plaintiff,  E.  F,  was,  by  the  said 
justice,  appointed  receiver  of  the  property  of  the  said 
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C.  D. }  and  thereafter  amd  before  the  commencement 
of  the  present  action,  game  hie  bond  required  by  the 
said  order,  as  such  receiver,  approved  by  the  said 
justice,  which  bond,  with  such  approval,  are  on  fie  in 
the  said  Supreme  (hurt  emd  were  so  there  prior  to 
the  commencement  of  this  action;  and  thereupon  this 
plaintiff,  J£.  F.,  became  vested,  under  rules  a/nd prac- 
tice and  by  force  of  the  wording,  amd  wider  the  said 
order,  with  the  property  of  the  said  O.  D^  and  with 
power  to  commence  this  action.  That,  &c.,  &c,  &c. 
And  these  plaintiffs  demand,  amd  especially  this 
plaintiff  J£.  F.,  as  such  receiver  of  the  property  of  the 
said  C.  D.,  demands  judgment,  &c,  &c. 

m 

The  case  of  Porter  v.  Williams,  to  which  we  have 
before  referred  (pp.  376,  377),  shows  that  a  receiver, 
appointed  under  supplementary  proceedings,  can 
bring  an  action  to  set  aside  an  assignment  of  real  and 
personal  property  made  by  the  debtor  in  fraud  of 
his  creditor.  We  have  procured  a  copy  of  the  com- 
plaint there  used,  and  insert  it  in  a  note,  (a) 

Supreme  Court 


William  A.  Porter 

against 

Richard  F.  Clark  and 
John  L.  Williams. 


The  plaintiff  complains  of  the  defendants  and  shows  to  the  court  that 
heretofore,  and  on  or  about  the  27th  day  of  February  last  past,  the 
Dutchess  County  Iron  Company  duly  recovered  a  judgment  in  this 
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It  will  be  observed  that    the    action  is  there 
brought  in  the  sole  name  of  the  receiver.     This 


court  in  their  favor  as  plaintiffs  in  such  action,  against  the  defendant, 
John  L.  Williams,  who  was  defendant  on  such  judgment  for  the  sum  of 
five  hundred  and  eight  dollars  and  thirty- two  cents,  which  said  judg- 
ment was  duly  docketed  and  the  judgment  roll  in  same  duly  filed  in 
the  office  of  the  clerk  of  Columbia  County  on  the  27th  day  of  February 
last  past,  as  will  more  fully  appear  by  reference  to  the  same.  That  on 
the  28th  day  of  February  last  past,  an  execution  upon  said  judgment 
was  duly  issued  against  the  property  of  the  said  John  L.  Williams  to 
the  Sheriff  of  the  County  of  Columbia,  that  being  then  and  ever  since 
and  still  the  County  of  the  residence  of  the  said  John  L.  Williams, 
which  said  execution  was  afterwards  duly  returned  by  said  Sheriff  in 
the  Clerk's  office  in  said  County,  unsatisfied  in  whole  or  in  part  That 
after  the  return  of  such  execution  as  aforesaid,  proceedings  supple- 
mentary to  such  execution  in  behalf  of  the  plaintiffs  in  such  judgment 
were  duly  instituted  agjainst  the  said  John  L.  Williams,  in  accordance 
with  the  provisions  of  the  Code  of  Procedure  in  such  case  made  and 
provided,  under  and  by  virtue  of  which  proceedings  and  by  an  order 
duly  made  therein,  the  plaintiff  in  this  action  was  duly  appointed 
receiver  of  the  property,  estate  and  effects  of  the  said  John  L.  Wil- 
liams, with  the  usual  powers  in  such  cases  made  and  provided  and 
conferred,  under  and  by  virtue  of  an  order  made  in  said  proceeding  by 
Hon,  Ira  Harris,  one  of  the  justices  of  this  court,  and  bearing  date  the 
4th  day  of  April,  1850.  That  the  consideration  on  which  such  judg- 
ment was  recovered  accrued  prior  to  the  1st  day  of  January,  1850,  as 
plaintiff  is  informed  and  believes,  and  so  alleges. 

That  on  the  5th  day  of  January,  A.  D.  1850,  and  for  a  long  time 
prior  thereto,  the  said  John  L.  Williams  had  been  the  owner  of  and 
had  in  his  possession  a  large  amount  of  property,  both  real  and  per- 
sonal, and  had  due  to  him  divers  amounts  of  money  from  divers  indi- 
viduals, as  well  as  promissory  notes  and  other  instruments  for  securing 
the  payment  of  money,  more  than  sufficient  in  amount  to  pay  and 
satisfy  the  claim  for  which  the  aforesaid  judgment  in  favor  of  the 
Dutchess  County  Iron  Company  aforesaid  was  recovered.  That  on  or 
about  the  5th  day  of  January  last  past,  and  while  the  said  John  L. 
Williams  was  so  possessed  of  such  property  (as  aforesaid),  he,  the  said 
John  L.  Williams,  on  or  about  the  fifth  day  of  January,  A.  D.  1850,  by 
an  instrument  under  his  hand  and  seal  executed  and  delivered  to  the 

25 
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does  not  conflict  with  what  we  have  just  above  said 
in  regard  to  our  idea  that  in  actions  by  a  receiver 

K  i 

defendant,  Richard  F.  Clark,  a  certain  instrument  of  assignment  and 
trust,  bearing  date  the  day  and  year  last  aforesaid,  a  copy  of  which 
said  instrument  is  hereto  annexed,  and  marked  Schedule  A,  and  which 
said  copy  this  plaintiff  prays  may  be  referred  to  by  him  and  taken  as  a 
part  of  this  his  complaint  That  upon  the  execution  of  the  said  instru- 
ment as  last  aforesaid,  he,  the  said  Richard  F.  Clark,  took  possession 
of  all  the  real  estate  of  him,  the  said  John  L.  Williams,  together  with 
certain  of  his  personal  property,  books  of  accounts,  claims  and  demands, 
notes,  evidences  of  debt  and  choses  in  action,  and  has  ever  since  that 
time,  and  still  does  pretend  to  hold  the  same,  and  to  be  entitled  to 
hold  and  sell  and  convey  the  said  property  and  collect  the  said  ac- 
counts, claims,  demands  and  notes  and  other  evidences  of  debt,  for  the 
purposes  in  said  instrument  mentioned,  and  has  sold  a  portion  of  said 
property  and  collected  a  part  of  said  accounts,  claims  and  demands  and 
notes,  and  paid  over  a  portion  of  the  avails  thereof  in  accordance  with 
the  terms  of  said  instrument  That  the  whole  amount  of  the  aforesaid 
judgment  in  favor  of  the  said  Dutchess  County  Iron  Company,  and 
against  the  said  John  L.  Williams,  is,  as  this  plaintiff  is  informed  and 
believes,  and  so  alleges,  still  due  and  unpaid,  except  as  hereinafter 
mentioned. 

That  this  plaintiff  has  become  under  and  by  virtue  of  the  said  order 
so  made  as  aforesaid  and  still  is  the  receiver  of  the  property,  estate, 
effects  and  choses  in  action  of  the  said  John  L.  Williams,  and  has  duly 
executed  the  security  as  such  receiver,  required  in  and  by  the  aforesaid 
order  so  made  as  aforesaid  by  the  Hon.  Ira  Harris,  and  filed  the  same 
in  the  office  of  the  clerk  of  the  county  of  Columbia. 

And  this  plaintiff  alleges  and  insists  and  submits  to  the  Court  that 
the  aforesaid  instrument  so  made  and  executed  as  aforesaid  to  the 
said  Richard  F.  Clark  by  the  said  John  L.  Williams,  is  fraudulent  and 
void  as  against  the  creditors  of  the  said  John  L.  Williams,  and  particu- 
larly as  against  the  aforesaid  judgment  in  favor  of  the  said  Dutchess 
County  Iron  Company,  and  as  against  this  plaintiff  as  such  receiver  as 
as  aforesaid.  That  the  same  is  so  fraudulent  and  void  inasmuch  as 
there  is  not  a  sufficient  description  therein  of  the  real  estate  of  the  said 
John  L.  Williams,  to  pass  the  title  to  such  real  estate,  and  that  no  title 
to  any  of  the  lands  hereinafter  mentioned  passed  by  the  execution  of 
the  aforesaid  instrument  to  the  said  Richard  F.  Clark,  and  that  said 
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to  recover  debts  due  to  the  debtor  the  actions  would 
be  best  brought  in  the  names  of  both  receiver  and 


Clark  did  not  acquire  any  title  or  interest  in  any  lands  or  real  estate  of 
which  the  said  John  L.  Williams  was  seized  at  the  time  of  the  execution 
of  the  aforesaid  instrument 

That  the  said  instrument  is  also  void,  and  was  made  with  intent  to 
hinder,  delay,  and  defraud  the  creditors  of  the  said  John  L.  Williams  of 
their  lawful  suits,  debts,  and  demands,  and  was  made  so  to  hinder, 
delay,  and  defraud  the  aforesaid  Dutchess  County  Iron  Company  in  par- 
ticular. That  at  the  time  of  the  execution  of  the  aforesaid  instrument 
by  said  Williams  to  the  said  clerk,  he,  the  said  John  L.  Williams,  was 
seized  and  possessed  of  certain  real  estate,  situate  in  the  town  of  Ancram, 
Columbia  county,  consisting  of  the  following,  to  wit :  one  farm,  usually 
called  the  Silvernail  farm,  containing  about  one  hundred  and  eighty- 
seven  and  one-half  acres.  Another  tract  of  land  containing  about  two 
hundred  and  thirty-eight  acres,  and  consisting  of  a  tract  of  about  one 
hundred  and  four  acres,  usually  called  the  Eisselbrack  (arm ;  a  track  of 
about  one  hundred  and  two  acres  called  the  Tamarack  Swamp,  and 
another  track  of  about  thirty-two  acres,  lying  in  one  body.  Another 
lot  containing  about  one  hundred  and  thirty-two  acres,  usually  called 
the  drowned  lands,  and  another  lot  of  land  usually  called  Plass  Hill  lot, 
containing  about  eighty-two  and  one-half  acres.  And  that  he  was  also 
seized  and  possessed  of  a  house  and  lot  situate  in  the  first  ward  of  the 
city  of  Hudson,  on  the  south  side  of  Warren  street,  being  the  same 
premises  in  which  the  said  Williams  resided  and  transacted  his  business 
as  a  merchant.  All  of  which  said  real  estate,  he,  the  said  Clark,  claims 
has  passed  to  him  under  the  said  instrument  so  executed  to  him  by  the 
said  John  L.  Williams  as  aforesaid. 

That  a  portion  of  said  real  estate  is  advertised  for  sale  by  the  said 
Richard  F.  Clark,  and  that  said  Clark  claims  and  exercises  as  plaintiff  is 
informed  and  so  believes,  full  power,  authority  and  control  over  all  of 
the  aforesaid  property,  both  real  and  personal,  and  the  effects  and 
choses  in  action  of  the  said  John  L.  Williams,  and  claims  to  dispose  of 
the  same  as  in  and  by  said  instrument  is  provided,  and  as  this  plaintiff 
is  informed  and  believes  and  so  alleges  will  so  dispose  of  the  same,  un- 
less prevented  by  the  order  of  this  court,  and  to  the  great  injury  of  this 
plaintiff  as  such  receiver  as  aforesaid. 

Plaintiff  further  shows  that  as  he  is  informed  and  believes  and  so 
alleges  the  fact  to  be,  after  the  issuing  and  return  of  the  execution  as 
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.debtor.     There  is  a  distinction.     A  receiver  is  a 
trustee,  and  in  that  capacity  he  may  very  well  sue 


above  set  forth  and  described,  and  on  or  about  the  11th  day  of  April 
instant,  another  execution  against  the  property  of  the  said  John  L.  Wil- 
liams was  issued  upon  the  aforesaid  judgment  to  the  sheriff  of  the 
county  of  Columbia.  That  at  the  time  of  the  issuing  of  the  same,  Sam- 
uel Bryan  was  indebted  to  the  said  John  L.  Williams  in  the  sum  of  one 
hundred  and  ninety-one  dollars  and  thirty-five  cents  or  about  that 
amount,  on  account  for  groceries  and  merchandise  sold  by  said  Wil- 
liams to  him,  the  said  Samuel  Bryan,  prior  to  making  of  the  aforesaid 
assignment  by  the  said  Williams  to  the  said  Clark,  and  which  said  • 
account  is  one  of  the  demands  due  to  said  Williams  which  said  Clark 
claims  to  be  entitled  to  collect  and  receive  as  such  assignee  as  aforesaid. 
That  the  said  Samuel  Bryan,  upon  the  issuing  of  the  execution  last 
aforesaid,  paid  or  caused  to  be  paid  to  the  said  sheriff  the  whole  amount 
of  the  said  account,  that  is  to  say,  the  aforesaid  sum  of  one  hundred  and 
ninety-one  dollars  and  thirty-five  cents,  and  took  the  receipt  of  the  said 
sheriff  therefor,  which  said  sum  has  been  applied  by  the  said  sheriff  upon 
the  aforesaid  execution  last  aforesaid  named.  That  before  the  payment  of 
such  sum  to  the  said  sheriff  by  the  said  Samuel  Bryan,  an  indemnity  in 
behalf  of  the  said  Dutchess  County  Iron  Company  had  been  executed 
to  the  said  Samuel  Bryan,  to  hold  harmless  the  said  Samuel  Bryan,  of 
and  from  alienability  in  consequence  of  such  payment  to  the  said  sheriff 
That  said  Clark,  as  plaintiff  is  informed  and  believes  and  so  alleges, 
still  claims  the  right  to  enforce  the  payment  of  the  same  to  him  from  the 
said  Samuel  Bryan,  notwithstanding  the  payment  so  made  to  said 
sheriff  as  aforesaid,  that  in  case  the  said  payment  so  made  by  said  Sam- 
uel Bryan  to  said  sheriff,  is  a  good  and  valid  payment,  and  is  properly 
applied  on  said  execution,  then  the  balance  of  the  amount  of  said  judg- 
ment after  the  payment  of  said  sum  of  $191  85  after  allowing  for 
sheriffs  fees  is  all  that  is  due  on  the  same,  but  if  such  payment  is  not 
properly  made  or  applied,  then  the  whole  amount  of  such  judgment 
remains  due  and  unpaid.  The  plaintiff,  therefore,  prays  that  an  order 
may  be  made  restraining  him,  the  said  Clark,  from  granting,  selling, 
assigning,  disposing  of  or  in  any  manner  interfering  or  parting  with  all 
and  every  of  the  aforesaid  property  either  real  or  personal,  which  shall 
or  has  come  to  his  hands,  or  which  he  claims  under  and  by  virtue  of  the 
aforesaid  deed  of  assignment  in  trust,  or  the  avails  or  the  rents,  issues 
and  profits  of  the  same,  which  has  or  shall  come  to  his  hands,  and  also 
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to  set  aside  an  instrument  which  creates  a  cloud  of 
fraud  and  so  get  quiet  possession  of  property  which 
appears  (by  virtue  of  the  Code)  to  vest  in  him, 
while  the  commencement  of  an  action  for  money  on 


from  collecting,  selling,  assigning,  paying  over,  or  in  any  manner  part- 
ing with  any  of  the  books,  accounts,  notes,  choses  in  action,  equitable 
interests,  money  or  effects  of  the  said  John  L.  Williams,  which  have  or 
shall  come  to  the  hands  of  the  said  Clark,  or  which  he  claims  under  or  by 
virtue  of  the  said  deed  of  assignment  or  the  avails  thereof,  and  from  col- 
lecting or  in  any  manner  interfering  with  the  same. 

Plaintiff  further  prays  that  the  aforesaid  deed  of  assignment  so  exe- 
cuted as  aforesaid  to  the  said  Richard  F.  Clark  may  be  decreed  and 
adjudged  to  be  void,  and  that  the  same  may  be  set  aside,  and  that  the 
said  Richard  F.  Clark  may  be  adjudged  and  decreed  to  transfer  and 
deliver  to  this  plaintiff  all  the  property,  estate,  money,  choses  in  action, 
accounts,  interests  and  effects  of  the  said  John  L.  Williams,  or  the 
avails  which  have  or  shall  hereafter  come  to  the  hands  of  the  said  Clark 
as  such  assignee  as  aforesaid.  And  that  the  aforesaid  judgment  of  the 
Dutchess  County  Iron  Company  and  all  costs  which  have  subsequently 
accrued  under  the  same  in  the  appointment  of  this  plaintiff  as  such 
receiver  as  aforesaid  or  otherwise,  may  be  satisfied  and  paid  out  of  such 
property,  interests  and  effects,  or  the  avails  of  the  same ;  and  that  the 
defendant,  Richard  F.  Clark,  may  be  adjudged  to  account  for  all  the 
property,  money,  interests  and  effects  of  every  name  and  nature  which 
has  or  shall  come  into  his  hands  as  aforesaid,  or  for  such  further  or 
for  such  other  decree  or  judgment  as  to  the  court  may  seem  meet  and 
proper.  Plaintiff  further  prays  that  the  said  Richard  F.  Clark  may  be 
enjoined  also  from  proceeding  to  collect  the  amount  of  the  aforesaid 
account  so  paid  as  aforesaid  by  said  Samuel  Bryan  to  said  Sheriff  in 
manner  as  above  described,  and  that  the  said  money  so  paid  as  afore- 
said may  be  adjudged  and  decreed  to  have  been  properly  paid  and 
applied  upon  the  said  judgment  and  execution. 

EDWARD  P.  COWLES, 

Plain^ff's  Attorney. 

(Sworn  to  by  the  receiver,  and  a  confirmatory  affidavit  of  the  attorney 
for  the  plaintiff  annexed.) 
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a  debt,  may  (as  we  have  observed,  under  such  Code) 
raise  a  question  of  interest  in  the  subject. 

If  the  goods  of  a  judgment  debtor  have  been 
fraudulently  assigned  and  the  fraudulent  assignee  is 
made  a  party  to  an  action  against  such  debtor  and 
is  irresponsible,  the  proper  course,  where  such  as- 
signee claims  to  be  in  possession  of  the  property,  is 
to  have  the  receiverehip  extended  to  him  and  to 
obtain  an  order  that  he,  as  well  as  the  judgment 
debtor,  deliver  over  properties. 

Under  the  76th  rule  of  the  supreme  court,  the 
receiver  has  power  to  sell  desperate  debts  at  public 
auction,  on  giving  at  least  ten  days9  public  notice. 

Form  of  such  notice. 

Court 


'A.  B. 
against 

a  d. 


^ 


Notice.     The  undersigned  receiver  wiU  sell, 
through   G.  W.,  auctioneer,  at  the  Met'chants*  JEx- 

change  m  the  OUy  of  New  York,  on  the day  of 

,  at  12  o'clock  noon,  to  the  highest  bidder,  for 

cash,  the  f  (Mowing  debts  and  claims : 

A  debt  of  $ against for  merchandise 

sold  in  the  month  of 18 — . 

The  promissory  note  of  &c.  (describing  it). 

A  claim  against,  &c.  (describing  it). 

New  York, ,  18 — . 

E.  F.,  Receiver. 
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The  Code  of  Procedure  is  silent  in  regard  to 
proceedings  of  receiver,  creditor  and  debtor  after 
the  appointment  of  the  former;  nor  is  there  any 
printed  rule  as  to  the  way  in  which  any  one  should 
act  when  the  receiver  is  put  in  possession  of  prop- 
erty. 

A  receiver — this  is  a  general  principle:— should 
take  no  other  active  steps  than  those  which  have 
reference  to  the  possession  and  protection  of  prop- 
erty, and  cannot,  properly,  make  any  application 
to  the  court,  save  in  those  directions.  He  must 
leave  the  parties,  the  one  to  obtain  payment  and 
the  other  to  get  back  all  proper  balance  after  his 
creditor  is  legally  satisfied.  The  receiver,  however, 
should  stand  ready  to  give  such  certificates  to  either 
party  as  may  be  required  to  sustain  all  needful 
motions. 

It  is  very  probable  that  a  justice,  when  the 
receiver  has  funds  enough  to  pay  in  a  single 
and  simple  case,  would  by  one  order,  settle  and 
direct  the  sum  to  be  paid  to  the  creditor  and  his 
attorney,  the  amount  of  commissions  and  fees  to  be 
retained  by  the  receiver  and  payment  of  balance 
to  the  debtor,  and  therein  direct  that  the  receiver 
should  take  receipts  on  the  back  of  the  order  and 
that  such  receipts  should  be  a  discharge  for  ever. 

We  here  give  a  precedent  for  such  an  order : 

Order  for  a  Receiver  to  pay  off  a  judgment  debtor. 

(Title.) 

It  appearing  to  my  satisfaction,  wider  supplement- 
ary proceedings  that  the  defendant,  O.  D.,  is  indebted 
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to  the  plaintiffs  on  the  judgment  herein  in  the  sum  of 

$ ,  with  interest  from  the day  of 

18 — ,  and  that ,  receiver  herein  has  money 

sufficient  to  satisfy  the  same :  I  do  hereby  order  the 
said  receiver  on  hawing  tendered  to  him  a  satisfac- 
tion-piece {properly  acknowledged)  of  such  judgment, 
to  pay  its  amount  with  running  interest,  and  caned 
the  said  judgment ;    also  pay  the  plaintiff,  on  his 

receipt  or  that  of  his  attorney  % for  his  costs; 

that  he,  the  said  receiver,  retain  %  ,  for  his 

charges  and  commissions  /  and  that  Tie  deliver  and 
pay  all  balance  of  moneys  and  effects  in  his  hands 
to  the  said  defendant  And  that  he  take  receipts  for 
all  he  shall  so  pay,  upon  a  certified  copy  of  this  order, 
which  shall  be  a  full  discharge,  and  he  adding,  also, 
thereon,  a  receipt  for  his  own  commissions  and 
charges.  That  he  fie  the  same  with  the  clerk  where 
his  bond  was  filed  ;  and  that  the  said  clerk  thereupon 
caned  the  receiver's  said  bond  and  ddwer  the  same 
to  him. 

Cases,  as  we  have  shown,  or  rather  the  Code, 
through  the  adjudication  of  cases,  decides  that 
the  receiver  becomes  vested  with  the  real  estate  by 
force  of  the  order  of  appointment.  How  far  the 
payment,  through  a  receiver,  of  a  judgment,  may,  of 
itself,  be  sufficient  in  effect  to  throw  off  this  vesting 
and  carry  back  all  estate  to  the  debtor,  may,  per- 
haps  be  a  question  ?  It  would  be  best,  at  any  rate, 
in  the  order  which  directs  payment,  to  require  the 
creditor  to  leave  a  satisfaction-piece  with  the  re- 
ceiver, ^whose  duty  it  should  be  to  file  and  cancel 
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the  judgment.  As  the  vesting  of  the  realty  in  the 
receiver  is  but  the  vesting  in  a  mere  trustee,  and  for 
a  purpose  thus  accomplished,  the  satisfying  the  judg- 
ment may  be  well  considered  as  sufficient  to  cause  a 
reversion  of  the  property  unapplied  to  the  debtor. 

The  form  of  order  last  given  might  be  used  in  a 
case  connected  with  real  estate  but  otherwise  ordi- 
nary in  its  circumstances. 

Although  a  justice  will  feel  induced  to  carry 
through  a  case  before  him  in  chambers  wherever  it 
can  be  done  without  a  reference  {HoUister  v.'Shaf- 
ford^  1  Code  Rep.  N.  S.  120),  yet  the  time  of  judges 
and  courts  is  not  to  be  taken  up  with  matters  which 
a  referee  might  very  well  accomplish ;  and  the  Code 
has  encouraged,  as  it  would  seem,  that  cases  under 
supplementary  proceedings  should  go  before  a 
referee,  §  300.  So  that,  in  proceedings  where  a 
receiver  is  extended  over  two  or  more  cases,  a  refer- 
ence might  be  had,  whenever  he  has  funds  to  Satisfy 
one  or  more  creditors  in  full,  or  has,  to  a  certainty, 
got  together  all  avails.  It  is  believed  that  he  cannot 
be  compelled  to  pay  a  mere  dividend,  and,  therefore, 
not  be  required  to  account  and  pay  in  cases  under 
summary  proceedings,  so  long  as  he  has  property 
still  to  collect  or  turn  into  money,  with  a  view  to 
pay  in  full. 

No  doubt,  on  proper  complaint,  based  on  affidavit 
and  motion,  he  could  be  compelled  to  account  and 
be  required  to  expedite  collections,  or  even  be  re- 
moved, for  he  is  an  officer  of  the  court. 

When  a  receiver  has  been  extended  and  he  has 
moneys  enough  to  pay  the  first  creditor,  a  motion 
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might  be  made  by  the  latter,  based  on  a  certificate 
from  the  former,  of  amount  of  cash  in  his  hands 
and  a  notice  to  the  after-judgment  creditors  over 
whose  claims  he  has  been  extended :  Todd  v.  Orooh, 
4  Sand.  694.  And  upon  the  coming  on  of  the  mo- 
tion, the  judge  might  adjudge  judgment  under  the 
following  form  of  order : 


Order  for  an  extended  Receiver  to  pay  off  the  first 
judgment  and  to  continue  his  duties. 

(Titles  of  all  the  actions.) 

It  appearing  to  my  satisfaction,  under  supplemen- 
tary proceedings,  that receiver  therein,  has  suf- 
ficient moneys  in  hand  to  pay  off  -4.  JB.,  plaintiff  in 
the  first  action ;  I  do  hereby  order  the  said  receiver, 
on  having  tendered  to  him  a  satisfaction-piece  (pro- 
perty acknowledged),  to  pay  off  the  judgment  in  such 

first  action,  amou/nting  to  $ ,  with  interest  from 

the day  of ,  and  caned  such  judgment ; 

also  pay  the  said  plaintiff  A.  B>,  on  his  receipt  or 
that  of  his  attorney,  % — —  for  his  costs.  That  the 
receiver  take  a  receipt,  as  well  for  the  amount  he  shall 
so  pay  on  satisfying  such  judgment,  as  for  such  costs,' 
on  the  bach  of  a  certified  copy  of  this  order  ;  and  that 
he,  the  said  receiver,  be  continued  in  his  duties  as  to 
other  actions  over  which  he  has  been  extended. 

And  where  a  receiver  has  collected  enough  to  pay 
off  all  or  more  than  one  judgment  creditor  whose 
case  was  covered  by  his  receivership,  then  could 
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come  a  motion  on  the  part  of  the  plaintiff  in  any 
one  of  the  cases  for  a  reference,  based  on  his  affida- 
vit, the  certificate  of  the  receiver  as  to  amounts  on 
hand,  and  on  notice  to  the  other  creditors. 

The  following  might  be  the  form  of  order  on  a 
motion  to  pay  off  all  the  plaintiffs : 


Order  for  an  extended  Receiver  to  pay  off  several 
judgments,  according  to  priority. 

(Titles  of  all  the  actions.) 

It  appearing,  wider  supplementary  proceedings 

herein,  that  the  receiver, ,  has  moneys  sufficient 

to  satisfy  all  the  judgments  of  the  respective  plaintiffs : 

I  do  her  dry  order  that  a  reference  be  had  to ,  of 

dka,  who,  as  referee,  shall  ascertain  the  amount  of 
such  respective  judgments  and  their  priorities  ;  that 
the  said  receiver,  u/nder  the  direction-  of  the  said 
referee,  on  having  satisfaction-pieces  tendered  to  him 
{properly  acknowledged),  pay  the  amounts  so  ascer- 
tained and  cancel  the  judgments  of  record  ;  a/nd  also 

pay  the  sum  of  $ as  costs  to  each  of  the  said 

plaintiffs,  A.  B.,  C.  D.,  E.  F. ;  thai  he}  the  said  re- 
ceiver, pay  the  referees  fees,  a/nd  also  retain  such 
reasonable  amount  for  his  oum  commissions  and 
charges  as  the  referee  shall  name  a/nd  endorse  upon  a 
certified  copy  of  this  order.  Also,  that  the  receiver 
take  receipts  for  all  he  shall  so  pay  to  the  plaintiffs 
and  referee,  upon  the  back  of  such  certified  copy, 
which  shall  be  a  full  discharge.    That  he  file  the 
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same  with  the  clerk  where  his  bond  was  fled,  and 
that  the  said  derk  thereupon  caned  the  receivers  last 
bond  and  deliver  up  the  same  to  him. 


Judgment  Creditors^  suits  generally. 

Although  the  Code  of  Procedure  of  the  State  of 
New  York,  by  compelling  a  personal  examination 
of  a  judgment  debtor  before  a  judge,  has  done  away 
with  a  discovery  of  funds  through  bill  and  an- 
swer, yet  it  has  not  destroyed  the  right  of  a  judg- 
ment creditor  to  reach,  through  an  equity  action, 
estate,  property  and  choses  in  action  fraudulently 
assigned,  covered  or  held,  nor  to  upset  a  fraudulent 
judgment. 

As  this  is  so  and  as,  in  several  States,  where 
courts  have  chancery  and  equity  powers  and  pro- 
ceedings, the  filing  of  bills  by  judgment  creditors  are 
as  broadly  worked*  as  they  were  in  the  late  court  of 
chancery  of  the  State  of  New  York,  we  shall  go  on 
to  give  much  of  the  matter  on  this  subject  which 
appeared  in  the  first  edition  of  our  work  and  carry 
down  decisions  to  the  present  time. 

The  case  of  Hodden  v.  Spader,  in  the  court  of 
errors  of  the  State  of  New  York,  20  John.  R.  554, 
and  those  of  Taylor  v.  Jones,  2  Atk.  600,  and  Edgell 
v.  Haywood,  3  ib.  352,  in  the  English  court  of 
chancery,  show  that  after  a  party  has  proceeded  to 
judgment  and  execution  at  law,  he  may,  by  the  aid 
of  a  court  of  equity,  reach  property  in  the  hands  of 
a  third  party  or  in  the  power  or  under  the  covert 
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control  of  the  debtor  which  was  not  in  itself  liable 
to  execution  ;  and  see  Candler  v.  JPettit,  1  Paige's  C. 
R.  168;  Weed  v.  JPierce,  9  Cow.  722;  Lewis  v. 
Zcniehf  2  Sim.  388.  And  the  Revised  Statutes  have, 
in  distinct  words,  given  this  remedy :  "  Whenever 
44  an  execution,  against  the  property  of  a  defendant, 
44  shall  have  been  issued  on  a  j  udgment  at  law  and 
44  shall  have  been  returned  unsatisfied,  in  whole  or 
44  in  part,  the  party  suing  out  such  execution  may  file 
"  a  bill  in  chancery  against  such  defendant  and  any 
"  other  person,  to  compel  the  discovery  of  any  prop- 
44  erty  or  thing  in  action,  belonging  to  the  defendant, 
44  and  of  any  property,  money  or  thing  in  action  due  * 
44  to  him  or  held  in  trust  for  him ;  and  to  prevent 
44  the  transfer  of  any  such  property,  money  or  thing 
44  in  action,  or  the  payment  or  delivery  thereof,  to 
44  the  defendant,  except  where  such  trust  has  been 
44  created  by  or  the  fund  so  held  in  trust  has  pro- 
44  ceeded  from  some  person  other  than  the  defendant 
44  himself. 

44  The  court  shall  have  power  to  compel  such  dis- 
44  co very,  and  to  prevent  such  transfer,  payment  or 
44  delivery,  and  to  decree  satisfaction  of  the  sum 
"remaining  due  on  such  judgment,  out  of  any  per- 
44  sonal  property,  money  or  things  in  action  belong- 
44  ing  to  the  defendant,  or  held  in  trust  for  him,  with 
44  the  exception  above  stated,  which  shall  be  disco v- 
44  ered  by  the  proceedings  in  chancery,  whether  the 
44  same  were  originally  liable  to  be  taken  in  exe- 
cution at  law  or  not:"  2  R.  S.  174,  §  41,  42. 
And  there  is  also  an  express  authority  to  file  a  bill 
when  a  fraudulent  judgment  has  been  confessed, 
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which  we  shall  refer  to  again,  in  an  after  part  of 
this  chapter. 

It  will  be  apparent  that  such  an  officer  as  a  re- 
ceiver must  generally  be  required  under  the  above 
statute;  and  the  appointment  has  been  of  duly 
occurrence.  It  has  been  declared  to  be  a  matter  of 
course  where  the  equity  of  the  complaint  is  not 
denied  upon  the  hearing  of  the  application :  Blood- 
good  v.  Clark,  4  Paige's  C.  R.  574,  The  case  of 
Canting  v.  White,  2  Paige's  C.  R.  567,  (1831,)  ap- 
pears to  be  one  of  the  first  in  which  a  receiver  is 
directly  mentioned  upon  an  ordinary  judgment 
"  creditor's  bill  filed  under  the  statute.(#)  uThe 
a  receiver,"  said  the  chancellor,  u  is  an  officer  of  the 
u  court  who  takes  the  property  and  holds  it  subject 
"  to  the  equitable  claims  of  all  parties ;  and  after 
44  payment  of  the  debt  of  the  complainants,  he  will 
44  be  directed  to  bring  the  surplus  into  court,  to  be 
44  paid  over  to  whoever  may  be  entitled  to  the  same." 
And  again :  "  A  receiver  must  be  appointed  to  re- 
44  ceive  the  said  property,  choses  in  action  and  effects, 
44  to  convert  them  into  money  and  to  apply  the  same 
44  in  satisfaction  of  the  judgment  and  costs.  There 
44  must  also  be  a  reference  to  a  master,  residing  in 
"the  county  of  Onondaga,  to  appoint  a  proper 
44  person  as  receiver ;  and  to  take  from  him  sufficient 
44  surety  for  the  execution  of  his  trust.  And  the 
44  defendant  must  disclose,  assign  and  deliver  over, 
44  on  oath,  to  such  receiver,  under  the  direction  of 


(a)  The  case  of  Edmeston  v.  Lyde  was  before  the  passage  of  the 
Revised  Statutes. 
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"such  master,  all  such  property,  choses  in  action 
"  and  effects  and  the  proceeds  of  such  as  have  been 
u  received  and  collected  by  him  since  the  commence- 
"ment  of  this  suit.  The  receiver  is  to  have  the 
"  usual  power  to  compromise  and  collect  the  debts 
"  and  convert  the  property  and  effects  into  money 
"  and  to  apply  the  same  in  satisfaction  of  the  com- 
"  plainant's  >lebt  and  costs.  And  either  party  is  to 
u  be  at  liberty  to  apply  to  the  court,  on  petition,  for 
"  such  further  directions  in  the  premises  as  may  be 
"  necessary." 

In  all  these  cases  of  bills  to  reach  the  equitable 
property  of  debtors,  on  an  execution  of  law  returned 
unsatisfied,  it  is  the  duty  of  the  complainant,  within 
a  reasonable  time  after  he  has  obtained  an  injunction, 
restraining  the  defendants  from  collecting  their 
debts  or  disposing  of  their  perishable  property,  to 
apply  to  the  court  and  obtain  the  appointment  of  a 
receiver  or  make  some  other  provision  for  the  col- 
lection of  the  debts  and  the  preservation  of  the  pro- 
perty ;  otherwise  the  injunction  should  be  dissolved 
so  far  as  to  enable  the  defendants  to  preserve  it 
themselves :  Osborn  v.  Heyer,  2  Paige's  C.  R  342. 

An  application  for  the  receiver  on  a  judgment 
creditor's  bill  may  be  made  before  answer :  Blood- 
good  v.  Clark,  4  Paige's  C.  R,  574 ;  land  it  has  be- 
come a  common  practice  to  move  for  a  receiver,  on 
a  judgment  creditor's  bill,  immediately  after  a  sub- 
pena  has  been  served.  However,  the  vice-chancellor 
of  the  first  circuit  did  not  sanction  the  practice, 
unless  a  copy  of  the  bill  has  been  served :  Hart  v. 
Tims,  3  Edwards's  V.  C.  Rep.  226.     Nor  would  he 
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allow  a  receiver  to  be  moved  for  until  the  appear- 
ance day  in  the  subpena  has  passed. 

There  is  a  large  class  of  cases  where  voluntary 
deeds  by  insolvents,  in  favor  of  wife  and  children, 
have  been  set  aside.  In  such  cases,  a  receiver  could 
be  obtained  where  he  was  wanted.  Most  of  the  re- 
ported cases  of  this  kind  have  been  decided  without 
the  necessity  of  a  receiver. 

Where  a  judgment  is  recovered  in  a  court  of  lim- 
ited jurisdiction,  as,  for  instance,  in  the  court  of 
common  pleas,  with  an  execution  returned  unsatis- 
fied, the  plaintiff  may  file  a  creditor's  bill,  founded 
on  such  return,  although  the  defendant  resides  and 
has  property  in  some  other  part  of  the  State :  Legget 
v.  Hophiris,  (before  the  chancellor)  20th  March, 
1838 ;  but  this  will  not  hold  where  the  judgment  is 
in  the  supreme  court  and  the  plaintiff  files  the  ordi- 
nary bill  to  obtain  satisfaction  of  a  debt  out  of  pro- 
perty of  the  defendant  which  could  not  be  reached 
by  execution  at  law.  The  debtor  is  presumed  to 
have  property  where  his  residence  is  fixed ;  and  an 
execution  issued  to  and  duly  returned  by  the  sheriff 
of  that  county,  would  be  prima  facie  evidence  to 
this  court  that  the  legal  remedy  was  exhausted: 
Child  v.  Brace,  4  Paige's  C.  R.  309.  But,  where  a 
judgment  creditor's  complaint  is  filed  to  remove  an 
obstruction,  fraudulently  or  inequitably  interposed 
to  prevent  a  levy  or  sale,  as,  for  instance,  an  invalid 
assignment,  there  the  court  will  allow  a  receiver  of 
the  property  embraced  thereby  and  being  within 
the  bailiwick  of  the  sheriff  to  whom  the  execution 
was  directed,  although  an  execution  may  not  have 
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issued  to  the  very  county  where  a  defendant  resided ; 
bat  no  receiver  or  injunction  will  be  had  on  such 
parts  not  within  the  county  from  which  the  execu- 
tion really  did  issue.  Thus,  in  Schdefidd  and  others 
v.  JBuU  and  others,  before  the  chancellor,  6th  August, 
1839,  the  defendants,  Edward  Hull  and  William 
Hull,  had  been  partners  in  the  city  of  New  York  as 
hardware  merchants;  and  made  an  assignment  of 
their  stock  in  New  York.  They  both  resided  at  the 
time  in  Brooklyn.  The  complainants  had  issued 
their  execution  to  the  sheriff  of  the  city  and  county 
of  New  York ;  and  on  the  strength  of  his  return 
and  with  a  view  to  set  aside  the  assignment  for 
fraud,  they  filed  their  bill.  An  injunction  had  been 
obtained ;  and  the  vice-chancellor,  on  a  motion,  upon 
bill  and  answer,  granted  a  receiver  of  all  the  estate 
and  effects  of  the  debtors  and  refused  to  dissolve  the 
injunction.  On  appeal,  the  chancellor  said:  "There 
tt  is  a  technical  difficulty,  however,  in  this  case  which 
44  does  not  appear  to  have  been  adverted  to  in  the 
u  court  below,  which  renders  the  decision  erroneous, 
u  so  far  as  relates  to  that  part  of  the  assigned  pro- 
u  perty  which  was  not  bound  by  the  complainants1 
u  judgment  and  which  was  not  a  proper  subject  of 
44  sale  upon  the  execution  issued  to  the  sheriff  of  the 
44  city  and  county  of  New  York.  The  complainants 
11  have  not  exhausted  their  remedy  at  law  against 
"  the  appellants  so  as  to  authorize  them  to  proceed 
44  against  the  latter  in  this  court  to  reach  their  equi- 
44  table  interests  and  choses  in  action  generally.  It 
44  appears  by  the  bill  that  the  judgment  was  in  the 
44  supreme  court,  so  that  the  execution  might  have 

26 
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"  been  issued  thereon  to  any  county  in  the  State,  and 
u  yet  it  is  issued  to  the  sheriff  of  New  York  only, 
"without  any  averment  in  the  bill  that  both  or 
"  either  of  the  defendants  resided  there  at  the  time 
"  the  execution  issued.  On  the  contrary,  it  suffici- 
"  ently  appears  from  the  bill  itself  that  one  of  them, 
"  at  least,  was  residing  at  Brooklyn  from  the  time  of 
"  making  the  assignment ;  and  that  he  had  household 
u  furniture  there  which  was  a  proper  subject  of  sale 
"on  the  execution — the  assignment  thereof  being 
"  void*  And  by  the  answer  it  appears  that  both 
"  defendants  lived  there.  The  complainants,  there- 
"  fore,  were  premature  in  filing  their  bill  to  reach 
"  any  property,  except  that  as  to  which  they  had 
"  acquired  some  claim  by  virtue  of  the  lien  of  the 
"judgment  or  of  the  issuing  the  execution  (Read  v. 
"  Wheaton,  in  chancery,  July  19,  1839).  The  only 
"claim which  the  complainants  have  upon  the  as- 
"  signed  property  is,  as  to  the  real  estate  upon  which 
"  their  judgment  was  a  lien,  as  to  which  this  bill  is 
"  properly  filed  to  set  aside  the  assignment  as  fraud- 
"  ulent  and  to  restrain  the  assignees  from  Belling  it 
"  to  a  bonctrfide  purchaser  and  as  to  that  which  would 
"  have  been  reached  by  the  execution  issued  to  the 
"  city  of  New  York  if  it  had  not  been  fraudulently 
"  withheld  from  the  sheriff  under  and  by  virtue  of 
"the  fraudulent  assignment,  or  rather  by  color 
"  thereof.  The  order  appealed  from  must,  therefore, 
"  be  modified  so  far  as  it  authorizes  the  appointment 
"  of .  a  receiver  as  to  any  other  property  or  the  pro- 
"  ceeds  of  the  sales  of  any  other  property  than  the 
"  real  estate  and  the  goods  which  were  in  the  store 
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"  in  New  York  at  the  time  the  execution  was  issued 
uto  the  sheriff  of  that  city.  And  the  injunction 
"  must  be  dissolved  unconditionally  so  far  as  relates 
"to  any  other  property  or  the  proceeds  thereof, 
"  whether  included  in  the  assignment  or  otherwise. 
"Neither  party  is  to  recover  costs  as  against  the 
"  other,  upon  this  appeal ;  and  the  proceedings  are 
"  to  be  remitted  to  the  vice-chancellor" 

With  regard  to  the  point  that  a  plaintiff  must 
exhaust  his  remedy  before  he  files  a  bill,  it  may  be 
well  to  mention  the  cases  of  Congdon  v.  Lee,  before 
the  vice-chancellor  of  the  first  circnit :  3  Edwards's 
V.  C.  Rep.  304.  An  order  for  a  receiver  had  been 
obtained :  and  it  required  the  defendant  to  transfer 
and  deliver  over  all  his  property.  On  the  reference, 
the  defendant  was  examined ;  and  it  appeared,  by 
his  testimony,  that  the  defendant  had  no  property 
except  certain  lots  of  land  in  the  city  of  New  York 
(bound  by  the  judgment).  The  master  called  on 
the  defendant  to  sign  a  deed  of  this  real  estate  to  the 
receiver ;  but  which  the  defendant,  under  the  advice 
of  counsel,  refused  to  do.  A  motion  was  then  made 
for  an  attachment.  The  affidavits  read  in  opposition 
fully  showed  that,  at  the  time  of  obtaining  their 
judgment  and  filing  their  bill,  the  complainants 
knew  of  this  real  estate,  the  defendant  having,  sev- 
eral times,  pointed  it  out  and  offered  it  to  them. 
The  vice-chancellor  refused  the  motion  for  an  attach- 
ment, on  the  ground,  as  is  believed,  that  the  com- 
plainants had  not  exhausted  their  remedy  at  law. 
The  latter  appealed;  and  the  chancellor  reversed 
the  order  below,  without,  however,  going  at  all  into 


404  JUDGMENT    DEBTOR 

the  points  raised  by  counsel ;  deciding  solely  on  the 
ground  that  so  long  as  the  order  appointing  the 
receiver  and  directing  the  defendant  to  assign  "  all 
his  property  and  estate"  remained  unaltered,  he 
would  not  look  into  the  merits  or  demerits — it  was 
enough  that  the  defendant  had  refused  to  do  what 
the  order  enjoined ;  but  the  defendant  had  liberty 
to  move  for  a  stay  of  proceedings  until  a  motion  in 
the  court  below  could  be  made  for  a  vacatur  of  the 
order  appointing  the  receiver.  The  defendant  ap- 
pealed from  this  decision  to  the  court  of  errors, 
instead  of  moving  in  the  court  below ;  and  the  appeal 
is  still  pending.  Should  the  court  of  dernier 
resort  consider  that  the  matter  embraces  a  mere  point 
of  practice,  the  defendant  will  not  be  able  to  get  into 
the  merfta(a)  :  Rowley  v.  Van  Bentkuysen,  16 
Wend.  369. 

By  the  practice  prior  to  the  Code,  a  debtor  was 
compelled  to  execute  a  formal  assignment  to  a  re- 
ceiver, in  a  creditor's  suit,  even  though  he  swore  he 
had  no  property :  CKipman  v.  Sabbaton,  7  Paige's  C. 
R  47 ;  Fitztmrgh  v.  JSveringham,  6  idem,  29.  The 
vice-chancellor  of  the  first  circuit  (August,  1839), 
notified  the  bar  that  the  orders  generally  taken  for 
receivers  in  cases  of  judgment  creditors'  bills  were 
too  broad ;  and  although  it  might  be  true  that  a 
defendant  would  be  compelled  to  make  a  general 
assignment  where  the  order  was  general,  yet  the  most 
proper  form  was  that  the  master  should  appoint  a 


(a)  The  author  has  been  unable  to  trace  this  case  to  an  ultimate  decis- 
ion, and  thinks  it  must  hare  been  compromised. 
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receiver  of  only  so  much  and  such  part  of  the  debt- 
or's property  as  would  be  sufficient  to  pay  the  corii- 
plainant's  debt,  with  interest  and  costs.  On  an 
application  to  his  Honor,  Chancellor  Walworth,  upon 
this  point,  the  author  understood  that  there  had 
been  no  decision  by  himprecisely  upon  it;  but  that 
it  was  a  matter  of  discretion  in  the  court  to  direct 
the  assignment  to  a  receiver  to  embrace  the  entire 
property  of  the  defendant  or  only  so  much  as  was 
necessary  to  satisfy  the  judgment,  and  that  there  was 
no  good  reason,  in  general,  for  requiring  him  to  make 
a  sweeping  assignment.  Also,  that  the  chancellor  had 
allowed  defendants  to  give  security  for  the  payment 
of  the  judgment  or  to  bring  the  money  into  court. 

In  Osborn  v.  Hey&r,  2  Paige's  C.  K.  342,  the  court 
pointed  out  the  course  to  be  pursued,  in  regard  to  a 
receiver,  where  more  than  one  judgment  creditor's 
bill  was  filed ;  and  the  matter  was  afterwards  fixed 
by  a  rule  of  the  court,  so  that  there  would  be  no  more 
than  one  receiver  (provided  neither  fraud,  collusion 
nor  impropriety  were  connected  with  his  appoint- 
ment :  Chancery  Utiles,  193,  194).  This,  in  fact,  is 
the  English  practice  of  "extending"  the  receiver 
over  another  suit :  Thacfatberry  v.  Christian,  1  Ho- 
gant  109. 

It  may  be  here  observed,  that  a  receiver  in  a  judg- 
ment creditor's  suit  holds  the  property  and  effects  of 
the  debtor  for  the  benefit  of  all  creditors  who  have 
commenced  or  shall  commence  similar  suits  during 
the  continuance  of  his  trust,  to  be  disposed  of  accord- 
ing to  their  legal  or  equitable*  priorities  :  Rule 
193  in  Chcmcery. 
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The  court,  by  reference  or  otherwise,  will  ascer- 
tain,  if  practicable,  by  the  oath  of  the  defendant  or 
otherwise,  whether  any  other  suit  has  been  com- 
menced against  the  debtor.  If  any  other  suit  has 
been  commenced,  the  plaintiff  therein  is  to  have  no- 
tice  to  attend  before  a  referee,  and  must  likewise 
have  notice  of  all  subsequent  proceedings  in  relation 
to  the  said  receivership,  in  like  manner  as  if  he  were 
a  party  to  the  suit  in  which  the  receiver  is  appointed ; 
and  he  may  except  to  reports  or  apply  to  the  court 
for  directions  to  the  receiver  in  like  manner.  Where 
another  suit  is  commenced,  after  the  appointment  of 
a  receiver,  the  same  person  may  be  appointed  re- 
ceiver in  such  subsequent  suit,  and  in  that  case  he 
will  have  to  give  such  further  security  as  the  court 
shall  direct :  Chancery  Mule  194 ;  and  see  an  after 
branch  of  this  chapter :  "  Receiver's  powers  and 
"  restrictions  under  judgment  creditor's  bill." 

It  may  happen  that  the  defendant  is  called  before 
two  referees  or  masters  in  separate  suits  and  where 
each  complainant  is  trying  to  get  a  receiver.  Al- 
though this  may  occur,  yet  the  defendant  cannot 
object  to  be  examined  by  either.  In  Hitchcock  v. 
St  John,  MS.,  before  the  chancellor,  8th  March, 
1839,  an  order  was  had  for  a  receiver  in  a  first  suit, 
and  a  summons,  from  Master  Ruggles,  was  served  on 
the  defendant.  This  bill  was  filed  before  the  vice- 
chancellor  of  the  first  circuit.  Another  bill,  by  a 
different  complainant,  was  filed  before  the  chan- 
cellor ;  and  an  order  also  had  for  a  receiver.  The 
solicitor  in  this  last  suit  obtained  a  summons  from 
Master  Cambreleng;    but  the  defendant  declined 
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being  sworn  or  examined,  u  on  the  ground  that  a 
"summons  for  the  same  purpose  had  been  pre- 
"viously  served  on  him  requiring  his  attendance 
u  before  another  master  in  the  city  on  a  similar  ref- 
a  erence  ifc  another  cause."  The  master  (Mr.  Cam- 
breleng)  certified  the  fact ;  and  a  motion  was  made 
thereon  for  an  attachment.  The  chancellor  directed 
the  attachment  to  issue,  unless  the  defendant  should 
attend  before  the  said  master  within  ten  days  after 
service  of  a  copy  of  the  order  and  submit  to  such 
examination  on  oath  as  the  said  master  should 
direct,  in  conformity  with  the  order  of  reference, 
and  pay  the  complainants  ten  dollars  for  the  costs 
of  their  motion. 

As  to  the  extent  to  which  a  debtor  could  be  ex- 
amined touching  property,  before  the  passage  of  the 
Code,  see  Fitzbwrgh  v.  M)&rmghamy  6  Paige's  C. 
R  29. 

Where  the  examination  of  a  judgment  debtor 
has  been  completed,  it  is  not  right  to  oblige  him  to 
undergo  another  general  examination.  The  best 
course  will  be  for  the  party,  who  requires  an  addi- 
tional examination,  to  satisfy  the  officer  that  the 
questions  are  material,  necessary  and  proper.  These 
questions  should  be  propounded  in  writing  and  laid 
before  the  officer ;  and  after  this  is  done  and  he  is 
satisfied  they  are  material,  necessary  and  proper,  he 
can  grant  a  summons  and  restrict  the  matter  of  the 
reference  to  these  questions:  Per  V.  0.  JlPCoun, 
in  Starr  et  at.  v.  Morcmge.    (MS.  24th  Sept.,  1839.) 

A  mere  right  of  action  of  a  judgment  debtor  for 
a  personal  tort,  as.  for  assault  and  battery,  slander  or 


408  JUDGMENT    DEBTOR. 

malicious  prosecution,  cannot  be  reached  by  a  cred-  v 
itor's  bill.    Nor  will  it  pass  to  the  receiver  under 
the  usual  assignment  by  the  defendant :  Hudson  v. 
Plets,  11  Paige's  C.  R.  180. 

But  the  right  of  action  of  the  judgment  debtor 
for  an  injury  to  property  to  which  his  creditor  had  a 
right  to  resort  for  the  payment  of  his  debt  and  by 
which  injury  such  property  is  destroyed  or  dimin- 
ished in  value,  is  a  chose  in  action  which  may  be 
reached  by  a  creditor's  bill  and  applied  in  payment 
of  the  complainant's  debt :  lb. 

A  receiver  will  not  be  appointed  in  a  creditor's 
suit  where  it  appears  from-  the  bill  itself  that  the 
plaintiff's  remedy  at  law  has  not  been  exhausted : 
Starr  v.  Rathbone^  1  Barb.  Supreme  C.  Rep.  10. 

Judgment  Creditor's  Suit  against  Fraudulent 

Assignment. 

The  court  has  gone  a  great  way  in  granting  re- 
ceivers in  creditors'  suits  where  the  debtors  have 
made  assignments  and  the  assignees  have  not  had 
an  actual  and  permanent  change  of  possession. 

In  Hart  v.  Acker,  before  the  chancellor,  .3d  April, 
1838,  it  appeared  that  a  store  of  dry  goods  in  the 
city  of  New  York,  had  been  assigned  for  the  general 
benefit  of  creditors.  One  of  the.  assignees  took 
possession  and  helped  to  make  out  an  inventory; 
but  the  debtor,  for  a  short  time  after  the  assign- 
ment, aided  in  retailing  the  stock  in  the  store, 
although  he  accounted  to  his  assignee.  The  answer 
of  the  defendants  denied  all  fraud ;  and  showed  that 
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.every  thing  had  been  done  in  good  faith.  Bat  the 
chancellor  said:  "It  is  very  evident,  from  the 
"  answers  of  the  defendants,  that  there  has  been  no 
"actual  change  of  possession  of  the  property  as- 
signed and  no  good  reason  is  given  which  could 
"  excuse  the  leaving  of  the  property  under  the  con- 
"  trol  of  the  insolvent  assignor.  This  is,  therefore, 
44  under  the  provisions  of  the  Revised  Statutes,  con- 
"  elusive  evidence  of  fraud  in  the  assignment.  Be- 
"  sides,  this  court  has  frequently  decided  that  it  is  a 
44  breach  of  trust,  on  the  part  of  an  assignee  of  a  store 
44  of  goods  for  the  benefit  of  his  creditors,  to  carry 
44  on  the  store  for  the  purpose  of  retailing  out  the 
"  goods,  instead  of  disposing  of  them  at  once  at  their 
u  fair  value  and  distributing  the  proceeds  among  the 
u  creditors  without  any  unreasonable  delay ;  espe- 
44  cially  in  the  city  of  New  York,  where  goods  may 
44  readily  be  sold  at  auction  for  their  real  cash  value. 
"The  creditors,  whose  debts  are  due,  are  entitled 
"•to  their  money  as  soon  as  it  can  be  fairly  raised 
"  by  proper  sale  of  the  goods  on  hand,  without  a 
"  great  and  unnecessary  sacrifice ;  and  the  assignee 
"  has  no  right  to  delay  them  by  retailing  them  for 
44  the  purpose  of  making  the  most  of  the  property 
44  by  retailing  it  out  on  credit  in  order  to  benefit  the 
44  assignor.  It  is  not  necessary,  therefore,  in  this 
44  case,  to  inquire  whether  the  assignment  was  abso- 
44  lutely  inoperative,  for  any  other  reason. 

44  The  application  for  a  receiver  is,  therefore, 
44 granted;  and  a  reference  to  a  master  must  be 
44  made  in  the  usual  form  in  such  cases."  This  suit 
was  compromised. 
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In  Scholefidd  and  others  v.  HvR  et  al.,  which  arose 
in  1838  (J/S),  there  had  been  a  formal  delivery  of 
a  stock  of  goods  to  assignees,  bnt  the  debtors  were 
allowed  to  remain  in  the  store  with  the  goods  and  re- 
tail them  nnder  a  written  power  from  the  assignees, 
which  made  them  agents  with  a  salary.  It  was 
dated  the  same  day  as  the  assignment,  (a)  At  the 
time  of  the  assignment,  the  *  debtors  had  a  lease  of 
the  premises  in  which  their  stock  was  contained; 
but  it  did  not  appear  to  have  been  made  over  to  the 
assignees.  These  assignees  denied  all  fraud,  and 
averred,  very  strongly,  that  the  debtors  were  honest ; 
that  the  creditors  were  benefited  by  having  the 
debtors  remain  to  get  rid  of  the  stock  as  agents  of 
the  assignees ;  and  that  one  or  other  of  the  assignees 


(a)  The  following  is  a  copy  of  the  authority :  "  Whereas  the  store  of 
44  goods  and  debts  of  E.  k  W.  H.  have  been  assigned  to  J.  B.  C  and 
44  J.  H.  And  whereas  it  is  necessary  that  we  should  employ  some  per- 
44  sons  to  take  the  care,  charge  and  management  of  the  said  business; 
44  and  we  having  full  confidence  in  the  integrity  and  capability  of  the 
44  said  E.  &  W.,  do  hereby  agree  to  allow  them  the  sum  of  one  hun- 
44  dred  and  fifty  dollars  each,  for  each  month  they  shall  be  so  employed 
44  in  our  said  business,  to  be  paid  to  them  from  the  estate  assigned  to  us. 
"  And  we  further  agree  to  permit  the  said  E.  k  W.  to  employ  such 
44  clerks  and  other  persons  as  they  may  find  necessary  to  collect  their 
44  debts  and  to  sell  and  dispose  of  the  goods  and  property  now  on  hand 
14  and  to  pay  such  debts  as  we  are  now  responsible  for;  provided  always 
44  that  the  whole  business  shall  be  managed  under  our  joint  direction  as 
44  we  may,  from  time  to  time,  advise  and  direct ;  and  also  that  a  full  and 
14  regular  statement  of  all  money  received  and  paid  out  by  them  be  ren- 
44  dered  to  us  once  every  month  during  the  continuance  of  their  appoint- 
44  ment  It  being  expressly  understood  that  the  business  of  the  firm  is 
44  to  be  brought  to  a  close  and  the  debts  collected  and  paid  as  soon  as  it 
14  can  be  done  to  the  best  advantage  of  the  creditors  of  the  said  firm. 
14  Dated  this  20th  day  of  May,  1887.    (Signed)  J.  B.  C,  J.  H." 


•  CREDITOR    AND    DEBTOR.  4H 

was  almost  daily  at  the  store.  One  of  the  debtors 
continued  to  post  and  keep  the  books,  while  the 
other  acted  as  salesman.  The  answer  of  the  assign- 
ees was  very  full ;  and,  on  comparing  it  with  the 
answer  filed  in.  Ha/rt  v.  Acker,  supra,  many  of  the 
denials  were  very  similar.  On  a  motion,  upon  bill 
and  answer,  for  a  receiver  and  a  cross-motion  to  dis- 
solve the  injunction,  the  vice-chancellor  refused  the 
latter  and  allowed  the  former.     An  appeal  was 

taken  to  the  chancellor,  who,  inter  alia,  said :  u 

"  there  really  cannot  be  a  doubt,  under  the  provis- 
"  ions  of  the  Revised  Statutes,  that  the  assignment 
M  was  fraudulent  and  void  as  against  creditors.  Al- 
"  though  there  was  a  pretended  delivery  of  the  goods 
"  in  the  store,  it  is  evident  that  there  was  no  such 
"  actual  and  continued  change  of  possession  as  the 
"  statute  contemplated.  By  a  reference  to  the  an- 
swer of  the  appellants,  it  will  be  seen  that  the 
"  assignors  had  a  lease  of  the  store,  in  which  the 
44  goods  were,  for  a  term  of  years,  ending  in  1840  ; 
"  and  there  is  no  pretense  that  this  lease  was  as- 
"  signed  to  Clark  and  J.  Hull  (the  assignees).  The 
"  goods,  therefore,  remained  in  the  store  of  the  as- 
signors, over  which  they  continued  to  have  the 
"  legal  as  well  as  the  actual  control.  And  as  to  the 
M  public,  the  business  appeared  to  be  carried  on  by 
"  them  in  the  same  manner  as  it  had  been  previous 
"  to  the  assignment  It  appears  to  be  an  assignment 
"  of  all  the  property  for  the  benefit  of  certain  pre- 
"  ferred  creditors  whose  debts  were  not,  generally, 
"then  due,  and  under  an  agreement  with  the  as- 
u  signees  that  the  assignors  should  have  the  manage- 
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"  ment  and  control  of  the  property  as  before,  and 
"  the  right  to  retain  large  salaries  oat  of  the  business 
44  or  the  proceeds  of  the  assigned  property  for  their 
"  own  support  in  the  mean  time.  If  transactions  of 
44  this  character  are  to  be  sustained  by  courts  of  jus- 
utice  and  bankrupt  debtors  can  be  permitted  to 
44  make  such  arrangements  with  their  assignees  as  the 
44  tacit  conditions  upon  which  they  are  to  be  pre- 
44  ferred,  the  honest  but  unfortunate  creditor  will  be 
44  placed  completely  at  the  mercy  of  their  more  for- 
44  tunate  debtors,  who  will  hereafter  be  permitted  to 
44  live  in  ease  and  affluence  upon  the  proceeds  of  that 
44  property  which  ought,  in  justice,  to  be  applied  im- 
44  mediately  to  the  payment  of  their  honest  debts. 
44  The  vice-chancellor  was,  therefore,  clearly  right  in 
44  supposing  the  assignment  to  be  fraudulent  and 
44  void." 

The  circumstance  of  a  want  of  change  of  posses- 
sion is  also  taken  notice  of  in  Butler  v.  Stoddard, 
before  the  chancellor,  17th  April,  1838.  The  com- 
plainants were  judgment  creditors  of  the  defendant 
Stoddard ;  and  their  execution  against  him  had  been 
returned,  unsatisfied.  The  bill  was  filed  to  reach 
his  property,  and  choses  in  action ;  and  to  set  aside 
an  assignment  thereof,  made  to  the  defendants  Thur- 
ber  and  Townsend,  as  fraudulent.  While  the  com- 
plainants were  proceeding  in  their  suit  at  law  against 
Stoddard  for  the  recovery  of  their  debt,  he  made 
an  absolute  assignment  of  his  store  of  goods,  inven- 
toried at  cost  prices  at  about  four  hundred  and 
thirty-six  dollars ;  and  of  all  his  debts  and  choses  in 
action  of  the  nominal  amount  of  twelve  hundred 
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and  nine  dollars ;  of  which  debts,  according  to  the 
testimony  of  the  witnesses,  about  eight  hundred  and 
seventy-five  dollars  were  good  and  collectable.  The 
consideration  of  this  assignment,  which  was  absolute 
on  its  face,  was  a  debt  due  from  Stoddard  to  the 
purchasers  for  about  seven  hundred  dollars.  And 
Stoddard,  after  the  execution  of  the  bill  of  sale,  was 
left  in  the  possession  of  the  store  of  goods  and  of  the 
notes  and  accounts,  to  sell  the  goods  and  collect  in 
the  debts  for  the  sole  benefit  of  Thurber  and  Town- 
send  ;  they  paying  him  a  reasonable  compensation 
out  of  the  same  for  his  services.  Chancellor  Wal- 
worth gave  the  following  decision :  "  Upon  a  careful 
u  examination  of  the  answers  of  the  defendants  and 
44  the  evidence  in  this  case,  I  think  the  conclusion  of 
44  the  vice-chancellor '  that  the  assignment  of  Stod- 
44  dard's  property  was  not  fraudulent,  was  erroneous. 
44  Independent  of  the  legal  presumption  of  fraud, 
44  arising  from  his  continuance  in  possession  after  the 
44  execution  of  the  absolute  bill  of  sale,  I  think  the 
44  amount  of  property  assigned  was,  at  its  fair  value, 
44  much  more  than  sufficient  to  pay  the  debt  due  to 
44  the  purchasers.  The  case  would  have  been  some- 
44  what  different  if  Townsend  and  Thurber  had  taken 
44  the  property  in  absolute  satisfaction  of  their  debt 
44  and  at  their  own  risk  or  if  they  had  taken  an 
44  assignment  of  the  property  in  trust  for  the  other 
44  creditors,  after  securing  to  themselves  a  preference 
44  in  payment  out  of  the  same.  But,  as  I  understand 
44  the  transaction,  the  bill  of  sale  to  them  was  abso- 
44  lute,  so  as  to  give  them  the  full  benefit  of  all  the 
44  property  and  debts  assigned  if  the  amount  realized 
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"  therefrom  should  be  more  than  the  amount  of  their 
"  debts,  but  to  be  applied  to  the  extinguishment  of 
"  their  debt  pro  tanto  only  if  the  proceeds  of  the 
44  assignment  should  for  any  reason  turn  out  to  be 
"  less.  As  the  nominal  amount  of  the  goods  and 
44  debts  assigned  was  more  than  double  what  was 
"  actually  due  to  Thurber  and  Townsend,  I  can  see 
44  no  reason  for  the  baaking  of  an  absolute  sale  and 
44  assignment  of  all  this  property  to  them  without 
"  any  risk  of  loss  on  their  part,  unless  it  was  upon 
"  some  secret  or  implied  understanding  between  the 
"  parties  to  that  transaction  to  keep  the  surplus  from 
u  other  creditors  and  for  the  benefit  of  Stoddard. 

44  Besides,  there  never  was,  in  fact,  any  change  of 
44  possession  of  the  assigned  property,  until  after  the 
44 issuing  of  the  complainant^  execution:  as  the 
44  nominal  appointment  of  the  seller,  as  the  agent  of 
44  the  buyers,  to  retain  the  possession  and  retail  the 
44  goods  and  collect  in  the  debts  for  them,  without 
44  any  visible  change  in  the  mode  of  doing  business 
44  at  the  store,  was  not  a  change  of  possession,  within 
44  the  intent  and  meaning  of  the  statute  on  this  sub- 
44  ject.  •  The  sale  must  be  accompanied  by  an  actual 
44  and  continued  change  of  possession,  as  well  as  a 
44  nominal  and  constructive  change  or  the  transaction 
44  will  be  deemed  fraudulent  as  against  creditors. 
44  And  a  construction  which  would  allow  the  vendor 
44  or  assignor  of  a  store  of  goods  to  continue  in  pos- 
44  session  thereof  and  to  retail  them  out  as  the  agent 
44  of  the  purchaser  or  assignor,  would  render  this 
44  statutory  provision,  for  the  prevention  and  detec- 
44  tion  of  frauds,  a  mere  nullity. 
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44  For  these  reasons,  the  decree  of  the  vice-chan- 
u  cellor  most  be  reversed,  with  costs ;  and  a  decree 
44  most  be  entered  declaring  the  assignment  from 
44  Stoddard  to  Thurber  $nd  TWnsend  fraudulent  and 
44  void  as  against  the  complainants.  But,  as  the  com- 
44  plainants  had  no  lien  on  the  goods  as  against  other 
44  creditors  until  the  issuing  the  execution  or  upon 
44  the  debts  and  choses  in  action  of  Stoddard  until 
44  the  filing  of  the  bill  in  this  cause,  the  moneys  re- 
44  ceived  by  Thurber  and  TWnsend  before  the  filing 
44  of,  the  bill,  for  debts  collected  before  that  time  or 
44  for  goods  sold  before  the  complainants  obtained  a 
44  lien  thereon  by  the  issuing  of  their  execution,  the 
44  defendants  Thurber  and  Townsend  have  a  right  to 
44  retain  such  moneys  in  part  payment  of  their  debt. 
44  But  they  must  account  to  the  complainant  for  the 
44  value  of  the  goods  on  hand  at  the  time  of  issuing 
44  the  execution,  as  the  complainants,  by  reason  of 
44  this  fraudulent  assignment,  were  prevented  from 
44  reaching  those  goods  by  their  execution.  The 
44  complainants  are  also  entitled  to  all  the  debts  and 
44  choses  in  action  which  had  not  been  collected  and 
44  actually  paid  over  to  Thurber  and  Townsend  at 
44  the  time  of  the  commencement  of  this  suit.  The 
44  defendants  must,  therefore,  account  for  any  moneys 
44  received  by  them,  either  from  Stoddard  or  any 
44  other  person  since  that  time,  on  account  of  such 
44  debts  or  which  may  have  been  received  by  Stod- 
41  dard  as  their  agent.  It  must,  therefore,  be  referred 
44  to  a  master  to  take  an  account  accordingly,  allow- 
44  ing  interest  as  shall  be  just.  The  master  is,  also, 
44  to  appoint  a  receiver,  to  whom  the  defendants  are 
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"  to  assign  and  deliver  over,  on  oath,  under  the  di- 
rection of  the  master,  the  notes,  book  accounts 
44  and  other  demands  remaining  uncollected,  with  the 
44  usual  powers  to  such  receiver.  The  master  is,  also, 
44  to  take  an  account  of  what  is  due  to  the  complain- 
44  ants  for  principal  and  interest  on  their  judgment. 
44  And  the  question  of  costs  and  all  other  questions 
44  and  directions  are  reserved  until  the  coming  in  and 
44  confirmation  of  the  report" 

This  case  of  Butler  v.  Stoddart,  went  to  the  court 
of  errors ;  when  the  decision  of  the  chancellor  was 
affirmed:  20  Wendell,  507.  The  vote,  however, 
was  12  and  12.  (a)  The  importance  of  the  princi- 
ples involved  in  the  case  make  it  desirable  to  give 
the  full  opinions  of  such  of  the  judges  and  senators 
as  delivered  them  in  writing.  The  cause  was  de- 
cided in  the  December  session  of  1838. 

By  Mr.  Justice  JBroneon :  44  Within  the  two  and 
44  a  half  centuries  which  have  elapsed  since  the  legis- 
44  lature  first  came  to  the  aid  of  the  courts  for  the 


(a)  For  affirmation,  Justices  Bronson  and  Cowan,  Messrs.  Edwards, 
Hunter,  B.  P.  Livingston,  Paige,  Spraker,  Sterling,  Tallmadge,  Wager 
and  Young — 12. 

For  reversal^  The  President,  Messrs.  Dickinson,  Furman,  Hawkins, 
Hull,  Huntington,  N.  Johnson,  Jones,  Lee,  H.  A.  Livingston,  Nicholas 
and  Verplanck — 12. 

On  a  subsequent  day,  Senator  Tallmadge  who  had  voted  for  affirm- 
ance, moved  a  resolution  asserting  the  legal  principles  laid  down  by 
Senators  Verplanck  and  Dickinson ;  and  stated  that  he  had  voted  for 
the  affirmance,  on  account  of  the  particular  facts  of  the  case  and  not 
from  any  difference  of  opinion  as  to  the  law  from  that  held  by  those 
senators.  After  discussion,  Mr.  Tallmadge  withdrew  his  resolution,  as 
it  appeared  to  have  been  the  settled  rule  of  the  court  not  to  re-open  a 
case  when  thus  decided. 
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u  suppression  of  frauds  against  creditors,  there  has 
"never  been  a  time  when  this  transaction  could 
"stand  the  test  of  a  judicial  investigation.  The 
"  badges  of  fraud  attending  and  following  the  sale 
"  are  plain  and  decisive ;  and  the  respondents,  who 
"  are  judgment  creditors  of  Stoddard,  are  well  enti- 
"  tied  to  the  relief  which  has  been  granted  by  the 
"  court  of  chancery.  1.  The  assignment  was  made 
"  *  for  and  towards/  and  not  in  satisfaction  of  the 
"  debt.  The  appellants  allege  in  their  answer  that 
"  it  was  taken  in  satisfaction ;  but  this  is  a  new  gloss 
"  put  upon  the  transaction  when  they  were  called 
"  into  court ;  it  is  not  the  language  of  the  written  con- 
"  tract.  2.  It  was  a  sale  of  all  Stoddard's  property ; 
"  and  the  value  of  the  property  was  nearly  double 
"  the  amount  of  the  debt  of  the  appellants,  Thurber 
"  and  Townsend.  The  goods  included  in  the  assign- 
"  ment  amounted  to  $435  89,  and  the  debts,  exclud- 
uing  all  that  were  either  'bad'  or  '  doubtful '  to 
"  $878  48,  making,  in  all,  $1,314  32.  The  debt,  on 
"account  of  which  the  sale  was  made,  was  only 
"$675  00.  The  respondents  are  merchants;  they 
"  agreed  on  the  value  of  the  goods  at  the  time  the 
"assignment  was  executed,  and  they  cannot  now 
"  change  the  character  of  the  transaction  by  urging 
"  that  they  got  only  the  remnant  of  a  country  store ; 
"  and  besides,  nothing  but  argument  is  offered :  there 
"  is  not  a  word  of  proof  that  the  goods  were  not  of 
"  the  full  value  agreed  upon  by  the  parties  at  the 
"  time.  We  are  not  at  liberty  to  speculate  in  such 
"  a  case,  but  must  decide  according  to  the  pleading 
u  and  proofe.    "Without  going  any  further,  we  have 

27 
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u  here  sufficient  evidence  of  a  secret  trust  between 
"  the  parties,  injurious  to  third  persons.  The  sale 
44  was  absolute ;  the  property  greatly  exceeded  in 
44  value  the  amount  of  the  debt,  and  no  provision 
"  was  made  for  other  creditors.  Thurber  and  Town- 
44  send  might  legally  sedlire  a  preference  to  them- 
"  selves,  but  they  had  no  right  to  go  beyond  that, 
"and  stand  in  the  way  of  others.  The  assign- 
"ment  was  directly  calculated  to  hinder,  delay 
"  and  defraud  creditors,  and  was  void,  within  the 
"  express  words  of  the  statute.  3.  The  sale  was 
44  made  pending  a  suit  brought  by  the  respondents 
"for  the  collection  of  their  debt  The  vendees 
"knew  before  the  sale  that  the  respondents  were 
44  creditors  of  Stoddard,  and  they  do  not  deny 
44  that  they  knew  of  the  pendency  of  the  respond- 
44  ents*  action  before  the  'assignment  was  executed. 
44  4.  There  was  no  change  of  possession :  the  prop- 
"  erty  remained  in  the  hands  and  under  the  control 
44  of  the  vendor,  and  he  was  permitted  to  act  as 
"  owner,  as  fully  after  the  sale  as  he  had  done 
44  before :  and  what  is  very  remarkable,  no  explana- 
44  tion  whatever  of  this  cogent  evidence  of  fraud  is 
44  attempted  in  the  answer.  What  we  heard  on  the 
44  argument,  about  the  probability  of  bad  roads  on 
44  the  8th  day  of  March,  when  the  assignment  was 
44  executed,  was  matter  of  argument  only ;  the  ap- 
"  pellants  have  offered  no  such  excuses  in  their 
"  sworn  answer.  Continued  possession  in  the  ven- 
44  dor,  after  an  absolute  sale  of  goods,  when  wholly 
44  unexplained,  has  always  been  held,  not  only  prima- 
"  facie,  but  conclusive  evidence  of  fraud  as  against 
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"  creditors  and  purchasers :  there  is  po  case  to  the 
"  contrary  in  the  books.  But  it  is  .said  that  the 
"vendees  made  the  vendor  their  agent;  that  the 
"  possession  of  the  agent  is  the  possession  of  the 
"  principal.  This  is  not  a  new  device  to  get  round 
tt  the  statute,  but  if  it  succeed  this  will  be  a  new 
"and  most  fortunate  era  for  fraudulent  debtors. 
"  They  can  place  their  goods  beyond  the  reach  of 
"  creditors,  and  still  retain  the  beneficial  enjoyment, 
"provided  the  friend  who  takes  the  transfer  will 
"  declare  the  vendor  his  agent.  Such  an  attempt  to 
"  cheat  the  law  cannot  succeed.  In  Sands  v.  Codwise, 
"  4  Johns.  593,  the  question  related  to  real  estate, 
u  where  possession  is  much  less  important  than  it  is 
"  in  relation  to  personal  property.  Yet  this  court 
"thought  it  strong  evidence  of  fraud  that  the 
"  grantor  continued  after  the  sale  to  exercise  acts  of 
"ownership  by  selling  and  leasing  lots.  The  re- 
"  mark  of  Kent,  Ch.  J.,  in  that  case,  in  relation  to 
"  the  allegation  that  the  vendor  acted  as  agent  of 
"  the  vendee,  is  not  wholly  inappropriate  to  the 
"case  at  bar:  'The  attempt  to  screen  these  con- 
"  *  stant,  essential  and  conclusive  acts  of  ownership, 
"  *  under  the  authority  of  an  agent,  is  a  shallow  arti- 
" i  fice,  destitute  even  of  the  merit  of  plausibility.' 
"  There  must  be  an  actual  and  substantial  change  of 
"  possession :  a  divided  enjoyment,  which  leaves  the 
"  vendor  to  appear  to  the  world  as  owner,  will  not 
"  answer.  In  Paget  v.  Perchard,  1  Esp.  R.  205,  the 
"  plaintiffe,  on  taking  a  bill  of  sale  of  a  Mrs.  Spen- 
"  cer,  who  kept  a  public  house,  put  a  third  party  in 
"  possession.    But  it  appearing  in  evidence  that  the 
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u  vendor  had  been  permitted  to  sell  liquor  in  the 
"usual  way  of  her  trade,  Lord  Kenyon  held  the 
"  sale  void  as  against  creditors,  and  nonsuited  the 
"plaintiflk  In  Wwdatt  v.  Smith,  1  Gamp.  332, 
"  the  assignee  put  a  servant  in  possession,  but  the 
"  assignor  still  continued  to  carry  on  the  business. 
"  Lord  Ellenborough  said  it  was  a  mere  mockery  to 
"put  in  another  person  to  take  possession  jointly 
"  with  the  former  owner  of  the  goods.  He  added, 
"  that  a  concurrent  possession  with  the  assignor  is 
"  colorable.  There  must  be  an  exclusive  possession 
u  under  the  assignment,  or  it  is  fraudulent  and  void 
"as  against  creditors.  These  decisions  were  made 
"  under  the  statute  13  Eliz.,  ch.  5,  which  we  long 
"  since  enacted.  But  we  now  have  a  new  additional 
"  provision  on  this  subject,  which  ought  to  be  con- 
"  elusive  with  those  whose  business  it  is  to  adminis- 
"ter,  not  to  make  the  laws.  Our  present  statute 
"  requires  in  terms,  an  4  immediate  delivery  and  an 
" i  actual  and  continued  change  of  possession '  of  the 
"  thing  sold.  Until  this  law  is  repealed,  we  are  not 
"  at  liberty  to  say  that  a  mere  constructive  posses- 
"  sion  in  the  vendee,  and  especially  one  which  leaves 
"  the  vendor  to  act  as  owner,  will  defeat  the  claims 
"of  a  bona-fide  creditor.  The  property  was  not 
"  only  left  in  the  possession  of  the  vendor,  and  he 
"  permitted  to  act  as  owner,  but  there  was  a  secret 
"  trust  between  the  parties  or  one  not  appearing  on 
"  the  face  of  the  assignment,  that  the  vendor  should 
u  have  the  possession  and  derive  a  personal  benefit 
"  from  the  enjoyment  of  the  property.  The  answer 
<'  states  that  Stoddard  was  to  act  as  agent  for  the 
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"  vendees  and  to  receive  a  fair  compensation  for 
"his  services.  He  acted  a  little  more  than  three 
*  months,  qnd  within  that  time  sold  goods  and  col- 
"  lected  debts  to  the  amount  of  only  $122 — a  sum 
"  which  could  not  be  more  than  *  a  fair  compensa- 
" L  tion  for  his  services.'  Practically  this  was  a  trust 
"that  Stoddard  should  continue  to  carry  on  the 
u  business  as  usual  and  put  the  money  in  his  own 
*"  pocket. 

"  This  transaction  exhibits  nearly  all  the  signs  and 
"marks  of  fraud  which  are  mentioned  in  Twynia 
"  coee,  as  well  as  a  disregard  of  the  important  advice 
"given  by  Lord  Coke  on  that  occasion  as  to  the 
""  proper  mode  of  taking  a  gift  or  conveyance  in  sat- 
"  isfaction  of  a  debt :  3  Coke,  80. 

"  IL  I  have  noticed  several  objections  to  the  val- 
"  idity  of  this  transfer,  because  they  were  presented 
"  by  the  case,  and  I  was  not  at  liberty  to  pass  them 
"by.  But  I  desire  to  examine  the  transaction  a 
"  little  further,  on  the  single  ground  that  there  was 
"  no  change  of  possession. 

"  This  is  not  a  mortgage ;  it  is  an  absolute  bill  of 
44  sale,  and  continued  possession  in  the  vendor  is 
"utterly  inconsistent  with  the  deed.  There  was 
"  nothing  in  the  nature  or  situation  of  the  property 
"  or  the  circumstances  of  the  parties,  to  prevent  an 
"  immediate  change  of  the  apparent  ownership.  In 
44  such  cases,  it  has  been  held,  with  great  uniformity, 
"  both  in  this  country  and  in  England,  that  the  sale 
"is  fraudulent  and  void  as  against  creditors.  In 
"  Twynds  cose,  3  Coke,  80,  which  arose  soon  after 

the  passing  of  the  statute,  13  Eliz.,  it  was  one  of 
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44  the  principal  badges  of  fraud,  that  the  donor  con- 
"  tinned  in  possession  and  used  the  goods  as  his  own ; 
44  and  Lord  Coke,  in  his  advice  to  the  donee,  says : 
444  presently  after  the  gift,  take  possession  of  the 
44  *  goods,  for  continuance  of  possession  in  the  donor 
44  is  a  sign  of  trust.'  In  Bu6hrwL  v.  Roiston,  Prec. 
"  in  Ch.  287,  Sir  Edward  Northby  said,  it  had  been 
"  ruled  forty  times  in  his  experience  at  Guildhall, 
"  that  if  a  man  sold  goods  and  still  continued  in 
44  possession  as  visible  owner  of  them,  such  sale  was 
44  fraudulent  and  void  as  to  creditors,  and  that  the 
44  law  had  always  been  so  holden.  The  same  thing 
44  was  held  by  Lords  Kenyon  and  Ellenborough  in 
"  the  cases  already  cited,  and  was  solemnly  adjudged 
44  in  Edwards  v.  Hwbm,  2  T.  R.  587,  when  Buller,  J., 
44  declared  the  unanimous  opinion  of  all  the  judges, 
44  that  unless  possession  accompanies  and  follows  the 
44  deed,  it  is  fraudulent  and  void.  He  said  the  prin- 
ciple never  admitted  of  any  serious  doubt.  In 
"Hamilton  v.  Russell,  1  Cranch,  310,  the  Supreme 
44  Court  of  the  United  States  laid  down  the  same 
44  doctrine.  Marshall,  Ch.  J.,  said,  that  fraudulent 
44  conveyances,  which  are  made  to  secure  to  a  debtor 
44  a  beneficial  interest,  while  his  property  is  protected 
44  from  creditors,  will  be  most  effectually  prevented 
44  by  declaring  that  an  absolute  bill  of  sale  is  itself 
44  a  fraud,  unless  possession  accompanies  and  follows 
44  the  deed.  Such  was  also  the  opinion  of  Tilghman, 
44  Ch.  J.,  in  Dawes  v.  Cope,  4  Bin.  265.  This  rule 
44  was  somewhat  extended  in  Stwtevant  v.  BaUardy 
44  9  Johns.  337,  and  applied  to  a  case  where  there 
44  was  an  agreement,  in  the  bill  of  sale,  that  the 
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44  vendor  should  have  possession  for  •  three  months. 
44  The  enjoyment  by  the  vendor  was  not  inconsistent 
44  with  the  face  of  the  deed ;  but  Kent,  Ch.  J.,  said,. 
44 4  Delivery  of  possession  is  so  much  of  the  essence 
44 4  of  the  sale  of  chattels, — that  an  agreement  to  per- 
44  4  mit  the  vendor  to  keep  possession,  is  an  extraordi- 
44  4  nary  exception  to  the  usual  cause  of  dealing,  and 
44  4  requires  a  satisfactory  explanation/  The  sale  was 
44  declared  void.  The  cases  in  which  it  has  been 
44  held,  that  possession  in  the  vendor  did  not  neces- 
44  sarily  render  the  sale  void  as  against  creditors,  de- 
44pend  upon  special  and  peculiar  circumstances. 
44  Many  of  them  are  collected  in  a  note  of  the  learned 
44  reporter  to  the  case  of  Biased  v.  Hophvns,  3  Cow. 
44 189.  They  are  cases  of  mortgages  and  conditional 
44  sales,  where  possession  in  the  vendor  was  consistent 
44  with  the  deed,  or  where  there  were  special  and 
44  satisfactory  reasons,  growing  out  of  the  nature  and 
44  situation  of  the  property  or  the  circumstances  of 
44  the  parties,  for  omitting  to  change  the  apparent 
44  ownership.  They  do  not  conflict  with  the  general 
44  rule,  that  an  absolute  sale  without  a  change  of 
44  possession  cannot  be  upheld,  where  creditors  are 
44  concerned.  The  distinction  taken  by  the  courts 
44  between  absolute  and  conditional  sales,  only  served 
44  to  change  the  mode  in  which  fraudulent  debtors 
44  attempted  to  place  their  property  beyond  the  reach 
44  of  creditors,  while  they  still  retained  the  beneficial 
44  enjoyment ;  and  mortgages  took  the  place  of  abso- 
44  lute  bills  of  sale.  These  were  sometimes  upheld, 
44  and  sometimes  they  were  overthrown ;  in  some  of 
44  the  cases  it  was  said,  that  fraud  was  a  question  of 


424  JUDGMENT    DEBTOR 

"  law  for  the  court — in  others,  that  it  was  a  question 
"  of  fact  for  the  jury.  Some  judges  were  of  opinion 
"that  continued  possession  in  the  mortgagor  was 
a  only  prima  facie  evidence  of  fraud,  while  others 
u  thought  it  well  nigh  conclusive.  This  state  of 
"things  rendered  the  chances  about  equal  that  a 
"  fraudulent  debtor,  after  all  means  of  coercion  by 
" imprisonment  were  abolished,  might  set  his  cred- 
itors at  defiance  with  impunity.  For  these  evils,  a 
"  remedy  was  most  wisely,  and,  I  think,  successfully 
u  attempted  in  the  late  revision  of  the  laws.  The 
"legislature  not  only  re-enacted  the  statute  of  18 
"  UJliz.  ch.  5,  declaring  void  all  conveyances  made 
"  with  the  intent  to  hinder,  delay  or  defraud  cred- 
"  itors,  (2  R.  8. 137,  §  1,)  but  they  made  an  entirely 
"  new  provision,  covering  the  whole  ground  of  con- 
"  troversy.  2  JR.  S.  136,  §  5.  This  section  abolishes 
"all  distinction  between  mortgages  and  absolute 
"  sales,  and  places  them  both  on  the  same  footing. 
"  It  then  declares  that  the  sale  or  assignment,  unless 
"accompanied  by  an  immediate  delivery  and  fol- 
"  lowed  by  an  actual  and  continued  change  of  pos- 
"  session,  shall  be  presumed  fraudulent  and  void  as 
"  against  the  creditors  of  the  vendor.  This  presump- 
"  tion  becomes  conclusive  evidence  of  fraud,  if  the 
"  vendee  cannot  make  it  appear  that  the  sale  or  as- 
"  signment  was  made  in  good  faith  and  without  any 
"  intent  to  defraud.  Notwithstanding  this  new  and 
"very  explicit  enactment,  the  courts  have  been 
"  strongly  pressed  to  go  back  to  the  law  of  personal 
"  mortgages,  as  it  stood  previous  to  the  year  1830; 
"but  they  have  steadily  followed  the  plain  and 
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u  practical  rule  given  by  the  statute,  and  held,  that 
44  there  must,  in  all  cases,  be  a  change  of  possession, 
44  unless  there  be  something  in  the  circumstances  of 
44  the  case  rendering  the  change  impracticable.  This 
44  construction,  if,  indeed,  there  be  any  such  thing  as 
44  construction,  where  the  language  is  unequivocal,  is 
"  fortified  by  the  seventh  section,  which  expressly 
44  exempts  from  the  operation  of  the  rule,  contracts 
44  of  bottomry  or  respondentia  and  assignments  and 
"  hypothecations  of  vessels  and  goods  at  sea  or  in 
"foreign  ports.  These  exceptions  go  very  far  to 
u  prove  the  extent  of  the  rule  which  the  legislature 
44  intended  to  establish  by  the  fifth  section.  Nothing 
44  can  take  a  case  out  of  the  operation  of  this  statute, 
"  unless  the  attempted  explanation  relate  to  the  pos- 
44  session  of  the  property.  Although  the  sale  be 
44  made  openly,  before  witnesses,  and  upon  good  and 
"  sufficient  consideration,  the  answer  of  the  statute 
"  is,  unless  there  be  a  change  of  possession  the  sale 
44  should  be  presumed  fraudulent  and  void  as  against 
44  creditors.  The  statute  means  as  much  as  this,  or 
44  it  means  nothing.  Any  other  interpretation  blots 
4i  out  the  fifth  section,  and  leaves  us  upon  the  re- 
44  enactment  of  the  statute,  13  EUz.  ch.  5. 

44 1  need  not  refer  to  the  cases  on  this  subject 
44  since  1830.  It  is  sufficient  to  say,  that  it  is  fully 
44  settled,  so  far  as  the  repeated  and  uniform  deci- 
44  sions  of  the  supreme  court  can  settle  any  question, 
44  that  there  must,  in  all  cases,  when  practicable,  be 
44  a  change  of  possession,  or  the  transaction  cannot 
44  stand.  Nothing  short  of  such  a  rule  can  effect- 
44  ually  reach  the  evil  against  which  the  statute  was 
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"  directed :  and  that  rule,  as  I  have  elsewhere  had 
"  occasion  to  remark,  is  one  of  a  most  salutary  tend- 
ency. Those  who  have  been  most  conversant 
"  with  courts  of  justice,  must,  I  think,  agree  in  this 
"  opinion ;  and  will,  I  trust,  be  among  the  last  who 
"will  consent  to  abandon  the  act  of  1830.  But 
"  it  belongs  to  others  to  say,  whether  the  statute 
"shall  be  repealed;  and  I  will  not  trespass  upon 
"  their  jurisdiction. 

"I  am  of  opinion  that  the  decree  of  the  chan- 
"  cellor  should  be  affirmed." 

By  Mr.  Justice  Cbwen :  "  Butler,  M'Donough  & 
"  Co.  of  Utica,  being  creditors  of  Simeon  Stoddard, 
"  of  Lowville,  brought  their  suit  against  him  in  Jan- 
uary, 1884,  and  recovered  judgment  in  May  term, 
"  for  about  $700,  upon  which  a  fi.  fa.  was  issued, 
"but  was  returned  nulla  bona.  Pending  the  suit, 
"  on  the  8th  of  March,  Stoddard,  by  bill  of  sale  of 
"that  date,  sold  and  assigned  all  his  goods  and 
"choses  in  action,  with  some  trifling  Leptions, 
"  to  Thurber  and  Townsend  of  Utica,  which  sale  and 
"  assignment  were  expressed  in  the  bill,  to  be  to- 
"  wards  payment  and  satisfaction  of  a  debt  of  $675. 
"June  18th,  Butler,  M'Donough  &  Co.  filed  their 
"  bill  to  set  aside  the  sale.  It  is  alleged  by  the  bill, 
"  and  admitted  by  the  answer,  and  established  by 
"  evidence,  that  there  was  no  actual  change  of  pos- 
"  session,  either  as  to  the  goods,  or  the  notes,  ao- 
"  counts  or  other  evidences  of  the  choses  in  action, 
"until  several  months  after  the  execution  of  the 
"  assignment.  Upon  such  a  state  of  facts,  it  cannot 
"be    denied  that  the  sale  and  assignment  were, 
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u  prima  facie,  fraudulent  and  void,  in  respect  to  the 
"complainants  and  Stoddard's  other  creditors,  nor 
44  that,  in  the  language  of  the  statute,  such  posses- 
44  sion  of  Stoddard  '  shall  be  conclusive  evidence  of 
44  4  fraud,  unless  it  shall  be  made  to  appear  on  the 
« <  part  of  the  persons  claiming  under  such  sale  and 
44  4  assignment,  that  the  same  was  made  in  good  faith 
44  4  and  without  any  intent  to  defraud  such  creditors.' 
44  (2  R  S.  70,  §  5,  2d  ed.)  Thurber  and  Townsend 
44  claim  that  they  have  established  good  faith,  as  the 
44  stattite  requires,  by  the  facts  set  up  in  their  an- 
44  swer,  with  that  of  Stoddard.  These  are,  that  their 
44  claim  of  $675  was  honestly  due,  and  that  Thur- 
44  ber  took  the  bill  of  sale  in  satisfaction,  being  in- 
formed at  the  time  that  Butler,  M'Donough  & 
41  Co.  had  brought  their  action ;  that  Thurber  and 
44  Townsend  left  the  goods,  &c,  in  possession  of 
44  Stoddard,  as  their  agent,  to  sell  and  collect,  <fcc., 
44  and  agreed  to  pay  him  a  fair  compensation  for 
44  his  services.  That  he  continued  to  act  as  such 
"agent,  from  the  8th  of  March  till  the  13th  of 
44  June,  just  before  the  bill  was  filed  against  them, 
44  when  they  took  the  undisposed  residue  of  the 
44  goods,  notes  and  accounts  into  their  own  posses- 
44  sion.  That  the  goods  were,  at  the  time  of  sale, 
44  put  down  in  the  inventory  at  $435  89,  being  the 
44  cost  price,  and  were  correctly  estimated ;  though 
44  they  believed  they  should  not  be  able  to  dispose 
44  of  them  at  the  prices  annexed.  That  the  debts 
"  assigned  amounted  to  $1,209  83 ;  but  they  were 
44  unable  to  state  what  portion  might  be  made 
44  available.  ,  In  the  course  of  about  three  months, 
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"  Stoddard  sold  goods  to  about  $77,  and  received, 
"on  notes  and  accounts  and  for  goods  sold,  $122. 
"  All  fraudulent  intent  was  denied  They  knew 
"  Stoddard  to  be  insolvent  It  was  agreed  by  the 
"counsel  for  the  appellants,  and  in  this  all  the 
"books  concur,  that  one  main  step  towards  over- 
"  coming  the  legal  presumption  of  fraud  is.  to  satisfy 
"  the  mind  of  the  court  that  there  was  a  necessity 
"or,  at  least,  a  plain  propriety  in  leaving  the 
"  goods  aud  choses  in  action  in  the  possession  and 
"  under  the  control  of  this  debtor,  after  he  had  ab- 
"  solutely  sold  them :  and  several  cases  were  read, 
"  which  deny  that  they  can  be  arbitrarily  left,  or, 
"upon  considerations  of  the  vendor's  own  conve- 
nience or  necessity.  For  this,  there  are  two 
"reasons:  one,  that,  such  an  act  is  out  of  the 
"ordinary  course  of  business;  and  another,  that 
"it  adds  little  to  the  security  of  the  creditor; 
-  it  being  m  in  ft.  UU  ^wer,  ei«to  secrefly 
"to  convert  the  goods  to  his  own  use,  or  sell 
"  them  to  a  bona-Jide  purchaser  and  use  the  avails, 
"  thus  throwing  the  creditor  back  upon  the  same 
"  imperfect  personal  security,  to  which  hardly  any 
"  thing  can  be  added  without  an  immediate  change 
"of  possession.  The  matter  is  still  worse  where 
"  the  debtor  is  allowed  to  retain  the  goods  for  the 
"  express  purpose  of  selling  them,  and  receiving  the 
"  avails  under  an  agreement  that  he  shall  account 
"for  the  money.  The  debtor  openly  keeps  the 
"property,  sells  it,  and  puts  the  money  in  his 
"  pocket,  leaving  the  creditor  to  sue  his  insolvent 
"depositary  precisely  as  before,  for  the  original 
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"debt.  It  was  said  in  argument,  that  the  goods 
"  could  not  well  be  removed  to  Utiea,  as  the  March 
"  traveling  was  probably  bad.  The  sworn  answer 
"  does  not  give  that  reason.  Had  it  been  so,  and 
"there  was  no  other  place  of  deposit,  nor  sales- 
"  man  at  Lowville,  it  might  have  formed  a  reason- 
"  able  excuse  for  a  few  days.  No  difficulty  of  that 
"kind  existed,  when  it  was  found,  in  June  after, 
"  that  this  bill  was  to  be  filed ;  and  yet,  probably, 
"  the  roads  were  settled  some  time  before.  Nor  is  it 
"  said  that  this  400  or  500  dollars'  worth  of  goods 
"  could  not  as  well,  and  certainly  with  much  more 
"safety  to  Thurber  and  Townsend,  the  creditors, 
"have  been  deposited  and  sold,  if  there  was  a 
"  necessity  for  such  sale,  at  Lowville,  by  some  re- 
"  sponsible  person ;  and  that,  too,  in  the  language 
"  of  the  answer,  for  a  fair  compensation.  The  same 
u  remarks  are,  in  a  great  measure,  applicable  to  the 
"  choses  in  action.  All  are  left  with  a  man  entirely 
"irresponsible,  either  for  the  money  actually  col- 
lected or  for  losses  through  carelessness  or  fraud. 
"It  is  said  the  claims  were  numerous,  of  small 
"  amounts,  the  debtors  scattered  in  their  residences, 
"and  Mr.  Stoddard,  from  his  acquaintance  with 
"  them,  better  able  than  any  other  to  promote  vol- 
"  untary  or  forced  collections.  All  this  might  have " 
"  been  so.  It  is  taken  up  as  but  matter  of  conjee- 
"ture;  and  we  are  still  left  to  suppose  that  there 
u  might  have  been  other  men  of  business  at  Lowville, 
"possessing  nearly  the  same  advantages.  If  the 
"  transaction  were  honest,  a  little  information  from 
"  Stoddard  would  have  supplied  every  deficiency  in 
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"a  neighboring  agent,  probably  more  efficient,  and 
"certainly  more  responsible.  No  attempts  were 
"made  to  find  other  depositaries  or  other  agents. 
"  Stoddard  continued  in  possession  some  three 
"  months,  when  all  the  choses  in  action,  as  well  as 
"  the  goods  were  taken  into  the  actual  possession  of 
"  Thurber  and  Townsend.  No  commissions,  no  spe- 
"  cific  compensation  for  Mr.  Stoddard's  services  were 
"  stipulated.  He  was  left  to  keep  his  own  accounts, 
"  and  make  his  own  deductions  for  expenses ;  nor 
"  were  the  goods,  etc.,  received  in  satisfaction,  if  we 
"  are  to  take  the  written  recital  in  the  bill  of  sale  as 
"  evidence.  That  states  the  assignment  to  have  been 
"  for  and  towards  the  discharge  of  the  debt.  The  legal 
"  effect  would  be  only  to  discharge  so  much  of  the 
"debt  as  Mr.  Stoddard  should  pay  over;  and,  as 
"  between  him  and  his  vendees,  the  expressed  pur- 
"  pose  could  not  easily  be  contradicted. 

"  It  was  said  in  argument  that  the  possession  was 
"  changed  to  the  vendees  within  the  legal  rule  that 
"  the  possession  of  the  agent  is  that  of  the  principal. 
"  This  would  be  to  contradict  by  construction  the 
"words  of  the  statute,  which  demands  an  actual 
"  change.  The  possession  of  every  vendor  after  sale 
"  is  constructively  the  possession  of  the  vendee ;  and, 
"  at  least,  the  argument  furnishes  an  answer  to  the 
"  evidence  of  fraud  which  can  always  be  raised  by 
"  the  parties,  clothing  the  possession  with  a  contract 
"  of  agency. 

"  Taking  the  history  of  this  transaction  from  the 
"  answer  itself  it  appears  to  me  there  is  an  air  of 
"  looseness,  generality  and  contradiction  about  it  at 
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44  war  with  the  idea  that  the  parties  were  using  Mr. 
44  Stoddard's  means  in  good  faith  and  with  an  honest 
44  view  to  the  rights  of  his  other  creditors.  I  think 
44  they  should  at  least  be  put  to  show  so  much,  in 
41  order  to  overcome  the  stern  inference  of  fraud  which 
44  the  law  raises  against  them.  The  strength  of  the 
u  presumption  is  measured  by  the  adjudged  cases, 
44  the  result  of  which  was  well  expressed  by  Mr.  Jus- 
tice Bronson  in  Randall  v.  Qodk,  17  Wend.  56: 
44  4  Where  the  property  is  of  such  a  nature  that  there 
44  '  may  be  an  immediate  change  of  possession ;  that 
u  c  change  must  be  made  or  the  law  will  pronounce 
44 '  the  transaction  fraudulent  as  against  creditors  and 
44  4  subsequent  purchasers.'  I  have  sought  in  vain 
44  through  this  answer  for  materials  which  would 
44  take  this  case  out  of  the  rule  thus  laid  down.  It 
44  is  true,  the  answer  negatives  generally  all  intent  to 
44  defraud  :  but  the  denial  stands  by  the  side  of  an 
44  admitted  specific  fact,  which,  being  unexplained, 
44  the  law  has,  in  terms,  declared  incompatible  with 
44  such  a  denial.  The  defendants  produced  no  wit- 
44  nesses,  although  their  answer  was  put  in  issue  by  a 
44  replication,  and  proofs  were  taken  on  the  part  of 
44  the  plaintiffs.  By  these,  it  appears,  pretty  satisfac- 
44  torily,  that  the  available  debts  assigned  were  not 
44  far  from  $900  in  gross  amount,  which,  added  to  the 
44  goods  as  valued  by  both  Thurber  and  Stoddard, 
44  $435  89,  make  an  aggregate  of  nearly  double  the 
«  debt  they  were  assigned  to  satisfy.  It  is  said  the 
44  price  of  goods,  as  fixed  by  the  schedule,  is  not  con- 
44  elusive.  With  deference,  I  should  think  it  very 
44  indiscreet  in  this  court  to  conclude  against  it.    Mr* 
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"  Thurber  was  a  merchant,  valued  the  goods  at  cost, 
"  and  swears  in  his  answer  that  they  were  correctly 
"valued.  So  do  the  other  defendants;  and  this 
"derives  confirmation  from  Harding  and  Norton, 
"  the  witnesses.  All  is  sought  to  be  overturned  by 
a  the  general  fact  that  they  were  4  the  remnant  of  a 
"4  country  store.'  We  are  asked,  with  emphasis, 
"  what  merchant  would  not  rather  have  cash  for  his 
"debt?  To  answer  the  question,  we  are  brought 
"  back  to  the  value  of  the  remnant,  which  is  abun- 
"  dantly  established  by  the  best  evidence ;  and  no 
"  one  can  deny  that  it  is  possible  for  a  remnant  to  be 
"  of  the  value  admitted  by  the  parties  on  oath.  The 
"  expense  of  collecting  the  debts  was  neither  averred 
"  in  the  answers,  nor  established  by  other  proof.  In 
"addition  to  Stoddard's  conceded  insolvency,  it 
"  appears  he  was  dependent  for  a  livelihood  on  the 
"  business  which  he  had  nominally  transferred,  and 
"  added  to  his  own  were  the  necessities  of  his  family. 
"  He  might,  very  naturally,  infer  that  Thurber  and 
"  Townsend  would  have  no  objection  to  his  retaining 
"  the  excess  beyond  their  debt,  and  he  was  left  to 
"  regulate  that  according  to  the  dictates  of  his  own 
"conscience;  for  they  could  enforce  no  collection 
"  against  him.  The  offer  of  Thurber  and  Townsend, 
"  after  being  threatened  with  a  suit,  to  surrender  the 
"  fund  on  being  paid  their  own  debt,  was  accompa- 
"  nied  with  the  alarming  general  addition,  that  the 
"  expenses  they  had  incurred  should  also  be  paid. 
"  If  such  a  proposition,  in  any  shape,  were  admissible 
"  to  defeat  a  right  of  suit  already  attached,  it  could 
"  not  but  be  known  that  the  expenses  incurred  by  an 
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u  agency  such  as  this  might  seriously  detract  from 
u  the  value  of  the  fund.  The  surprise  is  rather  that 
"  they  should  have  refused  to  take  the  goods  at  their 
"  own  valuation  with  the  money  already  collected, 
"  and  allow  the  balance  to  be  managed  by  persons 
"  so  deeply  interested  as  the  complainants,  in  making 
"  the  best  of  it  for  the  benefit  of  all  concerned.  Ad- 
"  mitting  that  the  debt  due  to  Thurber  and  Town- 
"  send  is  correctly  stated  in  the  bill  of  sale  and  that 
"the  agency  of  Stoddard  was  publicly  known 
"  (though  there  is  but  faint  evidence  of  the  latter), 
"yet  these  are  slight  circumstances  when  weighed 
"  against  those  pf  an  opposite  tendency.  Altogether, 
"so  far  from  establishing  good  faith  in  the  purchase 
"  of  these  goods  and  choses  in  action,  to  my  mind  the 
"  presumption  of  fraud,  arising  from  Stoddard's  pos- 
"  session  after  the  sale,  is  considerably  strengthened 
"  by  the  other  facts  in  the  case. 

"  My  conclusion  is,  therefore,  that  the  decree  of 
"  the  chancellor  should  be  affirmed." 

After  a  brief  statement  of  the  case,  Mr.  Senator 
VerpUmck  proceeded  as  follows : 

"  The  history  of  our  law,  respecting  the  rights  of 
"  creditors  in  relation  to  the  property  of  their  debtor 
"  sold,  assigned  or  mortgaged  to  him,  but  remaining 
"  in  his  possession  and  under  his  control,  is  remark- 
"  able.  It  presents  a  perpetual  struggle  between  a 
"  general  rule  of  policy,  intended  to  cut  off  the  pos- 
"  sibility  of  fraudulent  or  collusive  sales,  prescribing, 
"  either  legislatively  or  judicially,  that  every  sale, 
"  assignment  or  mortgage,  unaccompanied  by  change 
"  of  possession,  should  be  held  fraudulent  in  the  eye 
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"  of  the  law  and  void  as  against  creditors ;  and  on 
44  the  other  side,  the  obvious  hardship  and  injustice 
"  of  numerous  particular  cases,  where  the  innocent 
"  and  even  benevolent  intention  of  the  party  was 
"  manifest  and  the  legal  presumption  of  fraud  ap- 
"peared  inequitable,  oppressive,  contrary  to  the 
"  truth  of  the  case  and  the  moral  feelings  of  those 
"who  must  apply  and  enforce  the  law.  Thus  it 
"happened  here  and  in  England,  that  whilst  the 
"  courts  and  the  books  laid  down  the  rule  broadly 
44  and  often  applied  it  strictly,  that '  unless  possession 
" '  accompanies  and  follows  sale  or  mortgage,  it  is 
44  4  fraudulent  and  void,'  (in  the  words  of  J.  Buller, 
44  Edwards  v.  Harber,  2  T.  R.  587,  adopted  and  in- 
"  corporated  in  our  own  statute,)  yet  first,  case  after 
44  case  and  thence  class  after  class  of  exceptions  was 
44  exempted  from  the  rule,  until  with  us  there  were 
44  no  less  than  twenty-four  distinct  grounds  of  ex- 
44  emption ;  such  as  the  kind  of  sale,  purchase  under 
u  execution,  distress  for  rent,  necessity,  convenience, 
44  the  custom  of  trade,  the  distance  or  situation  of 
"  place,  the  relation  of  parties,  motives  of  humanity 
44  or  friendship,  and  special  circumstances  of  various 
u  kinds  more  or  less  definitely  defined,  (all  enume- 
44  rated  by  Judge  Cowen,  3  Cow.  It.  190.) 

44  In  the  revision  of  our  own  statute  law,  it  was 
44  attempted  to  settle  all  these  doubts  and  discrepan- 
cies by  positive  legislation  and  strict  definition. 
44  Accordingly  the  learned  revisors,  returning  to  the 
44  strict  policy  of  the  old  law  and  the  doctrine  laid 
44  down  in  Edwards  v.  Harber^  recommended  that 
44  4  all  sales  or  mortgages  not  accompanied  by  an 
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tt  *  immediate  delivery  and  followed  by  an  actual  and 
44  4  continued  possession,  should  be  void  against  the 
tt  4  creditors  of  the  vendor ;'  and  this  without  any  ex- 
44  ception,  and  excluding  all  explanation :  see  Mevi- 
44  sortf  Report,  3  E.  8.  657,  2d  edit. 

44  But  the  same  considerations  of  natural  equity 
44  which  had  so  often  indue  ed  courts  to  break  in  upon 
"the  legislative  and  judicial  rules  of  legal  policy, 
44 had  again  equal  weight  with  the  legislature,  so 
44  that  in  adopting  the  section  recommended  by  the 
44  re  visors,  they  added,  at  the  end,  a  clause  of  excep- 
44  tion,  enabling  the  person  claiming  under  the  sale 
44  or  assignment  to  rebut  the  legal  presumption  of 
44  fraudulent  intention  by  positive  evidence  of  the 
44  good  faith  of  the  transaction.  It  was  accordingly 
44  enacted  first,  nearly  in  the  strong  and  comprehen- 
sive language  of  the  revisors,  that  every  sale  of 
44  goods  and  chattels  and  every  assignment  by  way 
44  of  mortgage  or  security,  4  unless  the  same  be 
44  4  accompanied  by  an  immediate  delivery  and  be  fol- 
44 1  lowed  by  an  actual  and  continued  change  of  pos- 
44  Session,  shall  be  pronounced  to  be  fraudulent  and 
44 1  void  as  against  creditors  or  subsequent  purchasers, 
44  4  and  shall  be  conclusive  evidence  of  fraud.'  Then 
44  the  legislature,  of  its  own  motion,  added  the  ex- 
44  cepting  and  qualifying  clause, i  unless  it  shall  be 
44  4  made  to  appear  on  the  part  of  the  person  claiming 
44  4  under  such  sale  or  assignment,  that  the  same  was 
44 1  made  in  good  faith  and  without  any  intent  to  de- 
44  4  fraud  such  creditors  or  purchasers.'  This  question 
44  of  fraudulent  intent,  a  subsequent  section  enacts, 
44  shall  be  a  question  of  fact  and  not  of  law ;  which 
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44  is  a  legislative  declaration  of  what  has  of  late  been 
"judicially  held  to  be  the  sound  law. 

44  These  enactments  were  thought  to  have  settled 
44  the  law  conclusively,  and  so  they  appear  to  have 
44  been  considered  by  Chancellor  Kent,  in  his  Com- 
"mentaries,  who,  after  giving  the  history  of  the 
44  fluctuations  of  legal  decisions,  adds,  4The  New 
44  4  York  Revised  Statutes  have  put  this  vexed  question 
44  4  at  rest,  as  to  the  effect  of  non-delivery  on  sale  or 
44  4  assignment :'  2  K.  C.  529.  But  this  legislation  has 
44  merely  afforded  a  new  and  remarkable  proof  of  the 
44  imperfection  of  human  language,  and  the  impossi- 
44  bility  of  settling  any  great  rule  of  law  for  the  com- 
44  plicated  affairs  of  human  life,  by  the  general  lan- 
44  guage  of  a  statute  or  the  provisions  of  a  code. 

44  The  volumes  of  our  reports  and  still  more  the 
44  actual  litigation  of  our  •  inferior  courts  and  the 
41  doubts  and  difficulties  of  men  of  business,  as  well 
44  as  of  their  professional  advisers,  give  ample  demon- 
44  stration  that  the  law,  clearly  as  it  would  seem  to 
44  be  enacted,  is  still  fluctuating  and  doubtful 

41  The  decisions  in  this  State,  since  the  statute  of 
44 1830,  have,  it  seems  to  me,  been  more  in  the  spirit 
44  of  the  learned  revisors  than  in  that  of  the  enacting 
44  sovereign  power.  They  have,  J  think,  gone  to  lay 
44  down  the  legal  rules,  necessarily  general  and  arti- 
44  ficial,  to  govern  the  decision  of  the  particular  ques- 
44  tion  of  intent  which  is  expressly  declared  to  be  one 
44  of  fact ;  and  they  have  tended  to  confine  the  qual- 
44  ifying  and  excepting  clause  of  the  statute,  allowing 
44  exculpatory  evidence  to  the  narrow  limits  of  abso- 
44  lute  necessity  of  continued  possession. 
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44  As  between  the  official  revisors  and  the  revising 
"legislature  this  was  an  open  question.  The  re- 
"  visors  were  induced,  by  considerations  of  public 
u  policy,  to  propose  a  strict  and  undeviating  univer- 
sal rule  which  would  exclude  all  possible  fraud, 
44  even  at  the  expense  of  occasional  hardship  and 
44  severity  towards  innocent  parties.  The  legislature 
"  endeavored  to  adopt  that  rale,  with  such  a  modi- 
44  fication  as  might  prevent  its  hard  and  inequitable 
44  operation  in  special  cases.  Weighty  arguments 
u  and  high  judicial  authorities  might  be  urged  for 
u  either  view  of  the  question.  But  these  are  no 
44  longer  applicable.  It  is  not  the  question  of  legis- 
44  lative  policy  that  courts  have  now  to  examine,  but 
"  that  of  pure  statutory  interpretation.  Upon  this 
14  the  older  decisions  may  throw  some  light,  but  the 
44  history  of  the  enactment  itself  is  a  surer  guide  to 
44  the  meaning  of  the  legislature,  if  indeed,  it  has 
u  not  been  clearly  expressed  in  the  language  of  the 
44  statute. 

44  As  these  decisions  are  all  recent,  not  yet  wrought 
u  into  the  body  of  our  law,  nor  familiar  to  the  knowl- 
44  edge  and  practice  of  men  of  business,  and  as  none 
44  of  them  have  been  made  or  adopted  in  this  appel- 
44  late  court,  I  shall  not  consider  them  in  detail,  but 
44  am  satisfied  to  consider  the  subject  as  res  Integra 
44  here,  and  to  examine  the  statute  as  it  stands  in  the 
44  books,  without  considering  the  late  decisions  of 
44  our  own  courts  as  of  binding  force,  and  regarding 
44  the  older  ones  as  important,  chiefly  as  they  point 
44  out  the  intention  and  explain  the  language  of  the 
44  statute. 
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"  The  language  of  the  statute  has  something  of 
u  contradiction,  indicating  the  double  parentage  of 
"the  two  portions  of  the  section;  and  this  may 
44  explain  the  fact  of  the  very  different  interpreta- 
44  tion  given  to  it  by  learned  judges  from  that  of  the 
44  mass  of  business  men  who  are  to  be  governed  by 
44  it.  The  absence  of  a  change  of  possession  it  is 
44  said, 4  shall  be  presumed  fraudulent  and  to  be  con- 
44  4  elusive  evidence  of  fraud.'  Now,  a  conclusive 
44  presumption  is  defined  to  be  4  a  legal  rule  not  to 
44  4  be  overcome  by  any  evidence  that  the  fact  is 
44  4  otherwise,'  like  the  presumption  of  payment,  for 
44  instance,  under  our  statutes  of  limitation.  No 
44  contradiction  or  explanation  is  admissible  or,  if 
44  admitted,  would  be  of  any  avail.  It  is  the  pre- 
44  eumpUo  jwris  et  de  jwre  of  the  civilians,  which  in 
44  their  language, 4 probationem  (mUrartcmi  haud  ad- 
44  4  mittit ;'  and  such  was  probably  the  meaning  of  the 
44  revisors.  But  as  the  law  was  actually  enacted,  it 
44  goes  on  expressly  to  allow  that  the  only  conclusive 
44  presumption  in  question  may  be  repelled  by  posi- 
44  tive  proof  to  the  contrary. 

44  The  presumption  of  fraud,  then,  (though  from 
44  some  of  the  language  of  our  courts  I  should  think 
44  they  viewed  it  otherwise),  mpst  be  considered 
44  only  as  a  presumption  of  fact — a  legal  evidence 
44  of  fraud,  conclusive  in  the  absence  of  contradict- 
44  ory  testimony,  but  open  to  refutation.  It  is  only, 
44  as  Lord  Mansfield  defined  the  legal  presumption 
44  of  a  grant  raised  by  twenty  years1  enjoyment  to 
44  be,  4such  a  presumption  that,  unless  contradicted 
44  4or  explained,  the  jury  ought  to  believe  it.'    Here, 
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"the  whole  burden  of  proof  is  thrown  upon  the 
"claimant  under  the  sale,  and  he  must  'make  it 
" 4 appear'  that  he  acted  in  good  faith.  I  think  the 
u  words  require  that  it  should  not  be  a  matter  of 
u  inference  that  he  did  so  act,  but  that  he  gave  such 
"  external  evidence  of  good  faith  in  that  transaction 
"  as  its  nature  would  admit. 

44  It  is,  then,  strictly,  under  our  statute,  a  question 
"  of  fact,  such  as  a  jury  may  judge  of,  and  must 
44  alone  do  so,  if  the  question  comes  before  a  court 
"  of  common  law ;  and  any  decision  going  to  sub- 
"  stitute  an  abitrary  rule  of  general  policy,  or  of 
44  legal  presumption  to  the  evidence  itself,  must  be 
"  unsound. 

44  If,  then,  there  be  positive  evidence  of  a  fair  and 
44  full  consideration  paid — of  reasonable  motives  for 
44  not  requiring  delivery,  such  as  may  and  do  sway 
44  honest  men — for  instance,  filial,  or  parental,  or 
u  brotherly  affection,  or  the  convenience  and  usage 
44  of  business — together  with  that  publicity  which 
44  excludes  the  idea  of  intended  evasion  of  law  or 
"  holding  out  false  credit-all  the  requisitions  of  the 
"  statute  seem  to  me  to  be  ftdly  complied  with,  in 
a  the  strictest  agreement  with  its  letter,  and  in 
"  perfect  conformity  with  its  spirit,  intention  and 
"  policy. 

"In  the  present  case,  Thurber  and  Townsend, 
44  merchants  of  Utica,  received  from  Stoddard,  a  vil- 
"  lage  retailer  in  another  county,  who  was  indebted 
44  to  them,  an  assignment  of  the  remnants  of  his 
u  goods  and  of  numerous  small  outstanding  debts 
"due  him,  from  two  dollars  upward,  4for  and  to- 
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" '  wards  the  payment  and  satisfaction  of  said  debts/ 
"  Stoddard  was  left  in  possession  as  an  agent  to  sell 
"  the  goods  and  collect  the  debts  for  the  benefit  of 
"  the  assignee,  with  a  reasonable  compensation. 

"The  question  now  is,  whether  the  assignment 
"  be  void  against  a  subsequent  judgment  creditor. 
"  If  it  be  so,  it  must  either  be  from  the  presumption 
"of  fraud  declared  by  the  statute,  or  from  the 
"  excess  of  value  of  the  goods  and  debts  assigned 
"  above  the  actual  amount  of  the  debt  due,  giving 
"  proof  of  actual  fraudulent  intent.  The  Chancellor 
"  has  decided  against  the  validity  of  the  assignment 
"  on  both  grounds. 

"The  vice-chancellor  (Judge  Denio),  who  first 
"  heard  the  case,  thought  otherwise.  I  agree  with 
"  his  view  of  the  value  of  the  assigned  assets,  $1,200 
"  of  debts,  more  than  one  fourth  confessedly  bad 
"  and  the  rest  scattered  among  an  hundred  individ- 
"  uals  or  more,  about  a  thinly  settled  country,  all 
"requiring  some  trouble  and  delay,  many  some 
"actual  expense  in  collecting,  together  with  $430 
"  worth  of  goods,  the  refuse  of  an  old  stock,  and 
"  valued  at  cost,  not  at  New  York,  but  at  prices  at 
44  a  secondary  neighboring  market,  and  goods,  too, 
"  which  would  scarcely  bear  the  expense  of  trans- 
"  porting  to  a  place  where  they  might  be  sold  with 
"  less  trouble  and  delay,  might  well  be  considered 
"  as  hardly  an  equivalent,  if  at  all,  to  discharge  a 
"  cash  debt  of  $635.  I  assent  to  all  the  reasoning 
"  of  the  vice-chancellor  on  this  point  as  conclusive. 
"  Besides,  the  offer  of  the  appellants  before  suit  to 
"  give  up  the  property,  on  payment  of  the  debt, 
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44  which  was  rejected,  shows  the  estimate  placed  by 
44  all  parties  on  the  property  assigned.  On  them,  at 
u  least  it  ought  to  be  conclusive.  Nor  is  the  very 
44  trifling  amount  of  goods  sold  and  debts  collected 
44  by  the  agent  during  three  months,  a  slight  addi- 
"  tional  circumstance  to  show  the  difficulty  of  real- 
"king  the  assigned  assets. 

u  Secondly ;  as  to  the  legal  presumption  of  fraud- 
44  ulent  intent  prescribed  by  the  statute,  I  conceive 
44  the  evidence  of  such  intent,  arising  from  want  of 
"  a  change  of  possession,  to  be  repelled. 

« 1st  By  the  legality  of  the  assignment^  se  for 
44  a  bona- fide  debt,  of  assets  of  double  value,  though 
"  of  a  large  nominal  amount. 

44  2d.  By  the  strong  proof  of  the  publicity  of  the 
44  assignment,  and  the  employment  of  Mr.  Stoddard 
uas  a  mere  agent,  as  appears  in  the  cross-examin- 
44  ation  of  every  witness.  Such  publicity  has  always 
44  been  held  one  of  the  strongest  evidences  of  good 
44  faith,  even  from  the  time  of  Lord  Coke,  who  in 
44  Twynds  case,  when  this  principle  of  fraudulent 
"intent  was  first  asserted,  points  out  secresy  as  a 
44  mark  of  fraud. 

44  3d.  By  the  necessity  of  the  case :  the  leaving 
44  the  goods  in  Stoddard's  possession,  and  the  debts 
"to  be  collected  by  him  for  a  time,  being  appa- 
44  rently  essential  to  the  realizing  of  any  considerable 
"amount  from  them.  An  agent  at  Lowville  was 
44  necessary,  and  he  was  probably  the  best. 

"Prom  all  these  considerations,  I  think  the  ap- 
44  pellants  have  given  the  external  proof  required  by 
"  law  to  repel  the  presumption  of  fraud  and  made 
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"  it  appear  i  that  the  transaction  was  in  good  faith 
"and  without  any  intent  to  defraud  creditors  or 
"  purchasers.' 

"  I  am,  therefore,  of  opinion  that  the  vice-chan- 
"  cellor  was  correct  in  dismissing  the  complainant's 
"  bill  and  that  the  decree  of  the  chancellor  should 
"  be  reversed." 

By  Senator  Dickinson :  "  This  is  an  appeal  from 
"the  decree  of  the  chancellor.  The  facts  are  as 
"  follows :  Simeon  Stoddard,  one  of  the  above  ap- 
"  pellants,  a  merchant  at  Lowville,  in  the  county  of 
"  Lewis,  being  indebted  to  Thurber  and  Townsend, 
"  of  Utica,  in  the  sum  of  about  $725,  and  being 
"in  failing  circumstances,  at  the  request  of  Thur- 
"ber  and  Townsend,  on  the  8th  of  March,  1834, 
"paid  them  in  cash  $50,  assigned  them  his  notes 
"and  accounts,  which  nominally  amounted  to 
"  $927  83,  and  the  balance  of  his  stock  of  goods, 
"  which,  at  cost  prices,  amounted  to  $435  89,  being 
"  all  his  property.  Stoddard  at  the  same  time  was 
"indebted  to  the  respondents,  Butler,  Livingston 
"  &  Co.,  in  the  sum  of  $688  40.  They  prosecuted 
"their  debt  to  judgment  and  execution  and  then 
"filed  their  bill  before  the  vice-chancellor  of  the 
"  fifth  circuit  to  set  aside  the  assignment  by  Stod- 
"dard  to  Thurber  and  Townsend  as  fraudulent 
"and  void.  The  vice-chancellor  dismissed  the 
"bill;  but  upon  appeal  to  the  chancellor  by  the 
"  complainants  he  reversed  the  decree  of  the  vice- 
"  chancellor  and  set  aside  the  assignment  as  fraud- 
"  ulent ;  and  the  defendants  have  appealed  to  this 
"court.  In  this  cause,  two  leading  questions  are 
"  presented. 
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"First.  Was  the  transaction  actually  fraudulent 
"  and  designed  to  hinder,  delay  and  defraud  cred- 
44  itors  ?  Second.  Was  it  such  a  transaction  as  the 
44  law  will  declare  fraudulent,  however  honest  the 
44  intention  of  the  parties  ?  The  stating  part  of  the 
"bill  is  sufficiently  comprehensive  to  justify  the 
"  special  interrogations  under  it :  and  the  answers 
"  of  the  defendants,  being  responsive  to  the  bill  in 
"the  absence  of  proof,  the  complainants  are  pre- 
"  eluded  from  calling  the  truth  of  such  parts  of  the 
"  answer  in  question.  We  may  therefore  regard  the 
"  bona  fides  of  the  transaction  between  Stoddard 
"and  Thurber  and  Townsend  as  established,  for 
"they  severally  deny  all  fraudulent  intention  and 
"  every  secret  trust.  It  is  insisted  by  the  respond- 
"  ents  that  the  amount  of  property  transferred  by 
"  Stoddard  to  Thurber  and  Townsend  was  so  grossly 
u  disproportioned  to  their  debt  as  to  be  in  itself 
44  strong,  if  not  conclusive  evidence  of  fraud ;  and  if 
44  we  are  to  look  at  the  footings  of  the  figures  and 
44  not  the  source  from  whence  they  are  derived,  the 
44  position  is  a  true  one.  No  rule  is  better  settled 
44  than  the  one,  that  a  failing  debtor  has  a  right  to 
44  prefer  one  creditor  to  another,  but  he  cannot  con- 
44  vey  more  property  to  one  creditor  than  is  reason- 
44  ably  necessary  to  satisfy  the  debt :  and  if  he  does, 
"fraud  will  be  inferred  from  that  circumstance 
44  alone.  But  in  the  application  of  this  rule,  we  are 
44  to  take  the  real  and  not  the  nominal  value  of  the 
44  property.  N  This  was  an  insolvent,  broken-down 
44  concern.  By  examining  the  inventory  no  one  can 
44  find  any  other  than  the  mere  odds  and  ends — the 
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44  veriest  refuse  of  a  country  store ;  amounting,  it  is 
44  true,  at  fair  cost  prices,  to  $435  89.  But  what 
44  merchant  ever  sold,  or  expected  to  sell,  his  entire 
44  remnants  at  cost  ?  The  notes  and  accounts  trans- 
ferred amounted  nominally  to  $1,219  28  ;  of  these 
"debts  $681  05  were  estimated  good,  $197  38  col- 
"  lectable,  $96  37  doubtful  and  $234  23  bad.  Who- 
44  ever  has  had  occasion  to  wind  up  a  concern  of  this 
"kind  needs  not  to  be  reminded  of  its  delusions. 
44  Let  him  carefully  calculate  the  inroads  upon  his 
44  schedule  made  by  removals,  setoffe,  litigations, 
44  costs  and  time  and  expenses,  and  he  will  not  un- 
44  frequently  find  himself  the  sufferer,  even  if  he  had 
44  received  them  as  a  gratuity.  But  here  we  are  not 
44  left  without  evidence  of  the  most  satisfactory  char- 
44  acter  of  the  value  of  the  goods  and  debts  assigned. 
44  It  is  admitted  by  the  stipulation  of  the  parties  that 
44  before  the  bill  was  filed  Thurber  and  Townsend 
44  offered  the  complainants 4  that  they,  the  said  Thur- 
44  4  ber  and  Townsend,  would  give  up  to  the  said 
44  4  complainants  all  the  property  and  demands  and 
44  4  choses  in  action  which  they  received  under  the 
44  4  assignment,  except  such  goods  as  had  been  dis- 
44  4  posed  of  and  such  notes  and  accounts  as  had  been 
44  4  collected,  and  for  those  they  would  account,  pro- 
44  4  vided  they,  the  complainants,  would  pay  the  de- 
44  4  mand  due  from  the  said  Simeon  Stoddard  to  the 
444  said  Thurber  and  Townsend  with  interest  and 
444  the  expenses  they  had  incurred  or  secure  the 
44  4  same  to  be  paid  in  a  reasonable  time,'  which  said 
44  offer  the  complainants  refused  to  accede  to. 
44  The  respondent^  have  given  tneir  judgment  of 
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"  fhe  value  of  this  property  by  refusing  to  accept 
"  this  offer ;  but  they  now  ask  this  court,  upon  this 
44  point,  to  believe  that  which  they  evidently  did  not 
44  believe  themselves.  If  they  had  believed  this 
"property  worth  enough  to  pay  both  debts  after 
"this  offer,  they  would  scarcely  have  entered  the 
44  court  of  chancery  for  the  mere  purpose  of  vindi- 
"  eating  justice.  Besides,  if  they  had  supposed  there 
44  was  any  considerable  surplus,  they  could  very 
44  easily  have  framed  their  bill  to  have  reached  it. 
44 1  see  nothing,  therefore,  from  this  view  of  the  case 
"  from  which  we  can  reasonably  infer  fraud.  But  it 
x44  is  said,  the  goods  and  debts  were  left  in  the  posses- 
44  sion  of  Stoddard  by  Thurber  and  Townsend,  and 
"  that  for  this  reason  the  transfer  should  be  adjudged 
44  fraudulent  and  void.  I  am  disposed  to  view  the 
44  goods  and  debts  after  the  transfer  as  in  the  pos- 
44  session  of  Thurber  and  Townsend.  At  the  time  of 
"the  transfer  the  goods  were  inventoried,  and  a 
44  schedule  of  the  debts  was  made,  and  Stoddard  was 
44  hired  as  an  agent,  to  be  paid  a  reasonable  compen- 
"  sation  for  his  services,  to  collect  the  debts  and  sell 
44  the  goods.  The  goods  were  left  in  the  same  store, 
44  but  the  witnesses  say  that  they  understood  Stod- 
44  dard  had  assigned  his  goods,  etc.,  to  Thurber  and 
44  Townsend,  and  was  acting  as  their  agent.  It  seems 
44  to  me  that  the  possession  of  the  agent  honestly  and 
"bona  fide,  was  the  possession  of  the  principal.  In 
44  my  opinion  they  were  under  no  obligation  to  con- 
"vey  the  goods  to  their  home,  nor  remove  them 
44  across  the  street,  nor  hire  a  stranger  to  be  their 
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"  agent  and  to  take  charge  of  their  business.    The 
"  leaving  of  the  goods  upon  the  same  premises  and 
"  under  the  agency  of  Stoddard  was,  I  admit,  evi- 
"  dence  of  fraud,  and  requires  a  satisfactory  explana- 
"  tion.    This  the  complainants  have  seen  fit  to  call 
"  forth  from  the  defendants  themselves  upon  oath ; 
"  and,  in  my  judgment,  it  fully  rebuts  any  presump- 
"  tion  of  fraudulent  intent.    But  I  come  now  to  the 
"  second  and  most  important  point  in  this  cause,  for 
"  all  purposes  of  which  I  shall  treat  the  question  as 
"  if  the  goods  had  been  left  in  Stoddard's  possession. 
"The  question  which  is  then  presented  is  one  of 
"  much  interest  in  the  history  of  our  jurisprudence. 
"  It  early  engaged  the  attention  of  the  courts  of  En- 
"gland  and  hag  been  most  fully  reviewed  in  this  and 
"  in  most  of  the  States  of  the  Union.    The  diversity 
"  of  opinion — entertained  not  only  by  the  profession, 
44  but  by  learned  judges,  and  the  supposed  contra- 
"  dictory  position  of  authorities  justifies  a  review  of 
44  the  leading  cases  both  in  this  country  and  in  En- 
44  gland,  and  I  apprehend  we  shall  find  less  conflict 
"  of  authority  than  has  generally  been  supposed ;  nor 
44  has  the  doctrine  been  changed,  but  is  now  substan- 
"  tially,  as  it  always  has  been  since  the  law  of  the 
"  Twdve  Tables  of  Home.    The  common  law  of  En- 
" gland  was  based  upon  the  civil  law;  and  the  stat- 
"  utes  of  13  and  27  Elizabeth,  the  first  of  which 
44  referred  to  creditors,  and  the  other  to  purchasers, 
"were  but  declaratory  of  the  common  law.    The 
44  same  has  been  held  the  common  law  in  this  coun- 
44 try;  and  the  statutes  of  Elizabeth  were  substan- 
44  tially  re-enacted  here,  and,  with  trifling  variations 
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"have  found  their  way  into  our  Revised  Statutes. 
"  The  earliest  adjudged  case  which  arose  upon  the 
"subject  of  fraudulent  assignments  was  Twyne*  e 
"  case.  This  was  a  criminal  proceeding  in  the  Star 
"Chamber  against  Twyne,  under  the  statute  of  13 
"  Elizabeth,  for  making  and  publishing  a  fraudulent 
"gift  of  goods.  One  Peirce,  being  indebted  to 
"Twyne  and  also  to  C,  C  brought  a  suit  against 
"Peirce  to  recover  his  debt;  pending  which  suit, 
"  Peirce  made  a  secret  deed  of  gift  of  all  his  goods 
"  and  chattels,  real  and  personal,  to  Twyne,  notwith- 
"  standing  which  Peirce  i  continued  in  possession  of 
" '  the  goods,  and  some  of  them  he  sold,  and  he  shore 
"  *  the  sheep  and  marked  them  with  his  own  mark.' 
"  C  prosecuted  his  suit  to  judgment  and  execution, 
"  and  the  question  was,  whether  the  deed  from  Peirce 
"  to  Twyne  was  fraudulent  and  of  no  effect ;  and  it 
"  was  resolved  by  Sir  Thomas  Anderson,  keeper  of 
"  the  great  seal  and  the  whole  court  of  Star  Cham- 
"  ber,  that  the  deed  or  4  gift,'  as  it  was  called,  was 
"  fraudulent.  1st.  For  the  reason  that  the  gift  was 
"  general,  not  excepting  his  apparel  or  any  thing  of 
"necessity.  2d.  The  donor  remained  in  possession 
"  and  used  them  as  his  own,  and  traded  and  traf- 
"  licked  with  others.  3d.  It  was  made  in  secret. 
"  4th.  It  was  pending  the  suit.  5th.  The  donor's 
"possession  was  evidence  of  a  fraudulent  trust. 
"6th.  The  deed  contains  that  the  gift  was  made 
"honestly,  truly  and  bona  fide.  The  first  five  alle- 
"  gations  seem  to  have  been  well  taken,  but  how  the 
"  deed  could  be  rendered  void  by  the  allegation  that 
"  it  was  honest  and  bona  fide,  it  is  perhaps  difficult  to 
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"  determine.  This  case  seems  to  have  been  decided 
"upon  the  ground  that  the  possession  of  Peirce? 
"  treating  the  property  as  his  own,  and  trading  and 
"  trafficking  therein,  was  evidence  of  a  secret,  fraud- 
"  ulent  trust.  This,  the  court  say,  is  evidence  of  an 
"agreement  that  the  donor  should  deal  favorably 
"  with  him  in  regard  to  his  poor  estate ;  that  it  shall 
"  not  be  called  bona  fide,  because  it  is  a  sign  of  trust 
"  In  the  case  of  Panafoot,  who  being  indicted  for 
"  recusancy,  for  not  coming  to  divine  service,  with 
"  intent  to  defeat  the  quqen  of  what  might  accrue  to 
"  her,  made  a  gift  of  all  his  goods  for  a  feigned  con- 
"  sideration,  and  after  grave  deliberation  by  all  the 
"barons  in  the  Exchequer  Chamber,  this  convey- 
"  ance  was  held  to  be  void. 

"  In  the  case  of  Stone  v.  GrvbTiam,  2  Bulstrode, 
"  decided  by  Lord  Coke  previous  to  1656,  a  distinc- 
"  tion  was  taken  between  an  absolute  and  a  condi- 
"  tional  sale :  his  Lordship  saying,  *  When  the  con- 
veyance is  conditional,  continuance  in  possession 
"  after  this  shall  not  be  said  to  be  fraudulent,  and 
"  this  is  very  clear.'  But  in  JRyal  v.  Holler,  1  Atk. 
"  Rep.  165,  Mr.  Justice  Burnet,  in  construing  the 
"statute  of  13  JEliz.  says,  'There  is  no  distinction 
"  between  sales  absolute  and  conditional ;  courts  of 
"  equity  and  juries  are  to  consider  upon  the  whole 
"  evidence  whether  the  conveyance  was  made  with 
"  a  view  to  defraud  or  not ,'  and,  he  adds,  '  when  the 
"  goods  or  deeds  have  been  left  with  the  vendor  so 
"  notoriously  that  there  could  be  no  design  to  defraud, 
"  this  has  never  be  looked  upon  as  fraudulent.'  In 
"  Cadoga/n  v.  Kewnett,   Cowper's  Hep.   435,  Lord 


CREDITOR  AND  DEBTOR.  449 

44  Mansfield  says, 4  A  fair  voluntary  conveyance  may 
44  c.  be  good  against  creditors  notwithstanding  it  is 
" 4  voluntary.  The  circumstance  of  a  man's  being  in- 
u  *  debted  at  the  time  of  his  making  a  voluntary  con- 
44  4  veyance  is  an  argument  of  fraud.  The  question, 
44  *  therefore,  in  every  case  is,  whether  the  act  done  is 
" 4  a  bonarfde  transaction,  or  whether  it  is  a  trick  and 
44  *  contrivance  to  defeat  creditors.  The  statute  ought 
44  4  not  to  be  so  construed  as  to  make  innocent  parties 
44  *  suffer.'  In  Leonard  v.  Baker,  1  Maule  &  Sel- 
"  wyn,  255,  it  was  held,  'that  as  the  assignment  was 
44 4  notorious  in  the  neighborhood,  and  the  creditor 
44 4  claiming  had  notice  of  it,  it  was  not  void.'  In 
"  Wathhts  v.  Birch,  4  Taunton,  823,  Lord  Mansfield 
44  says,  4  Can  we  say  that  a  person  who  has  bought 
44 '  goods  under  an  execution  may  not  let  them  to  the 
44  *  former  owner  of  them  ?  No  case  has  gone  so  far 
" 4  as  that/ 

44  Mr.  Shepherd,  in  his  Touchstone,  p.  65,  in  his 
44  commentary  upon  the  statute  of  Elizabeth,  in 
44  speaking  of  deeds  of  conveyance,  says,  4  All  such 
" 4  as  are  made  bonarfide  and  upon  good  consideration 
44  4  are  not  to  be  accounte4  fraudulent  by  this  statute ; 
44  4  but  if,  hanging  a  suit,  a  deed  is  secretly  made  and 
444  the  vendor  continues  in  possession,  it  is  void.' 
44  Sta/rhie,  in  his  Treatise  vpon  Evidence,  says,  *  When 
44  4  fraud  may  be  collected  from  the  instrument  itself 
44  4  or  from  the  deed,  coupled  with  extrinsic  circum- 
44  4  stances  and  the  situation  of  the  parties,  it  is  a 
44  4  question  of  law  arising  from  the  facts  so  found ; 
44  4  but  when  it  depends  upon  intention,  the  existence 
44  4  of  that  intention  must  be  found  by  the  jury :'  2 

29 
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44  StarWs  E».  4th  part,  616,  617.  In  Kidd  v.  Raw- 
44  linson,  2  Bos.  &  PuL  58,  Kidd  bid  off  Andrews' 
44  goods  at  sheriff's  sale,  and  left  them  with  him.  In 
44  this  case  Lord  Eldon  says, 4  If  Kidd  had  lent  money 
44  4  to  Andrews  to  buy  these  goods  and  had  then 
44  4  taken  a  conveyance  of  them  as  security  for  his 
44  4  debt,  arising  out  of  the  mere  act  of  lending  the 
444 money;  leaving  Andrews  in  possession  of  the 
44  4  goods  would  not  have  been  a  fraudulent  act  ;'  and 
44  Bvller^  in  his  Law  of  Nisi  Prius,  258,  says,  4  But 
44  4  yet  the  donor  continuing  in  possession  is  not  in 
44  4  all  cases  a  mark  of  frand,  as  when  a  donee  lends 
44  4  his  donor  money  to  buy  goods  and,  at  the  same 
44  4  time,  takes  a  bill  of  sale  of  them  for  securing  the 
44  4  money.'  But  the  case  of  Edwards  v.  JSarber1  de- 
44  cided  in  the  court  of  king's  bench  in  the  reign  of 
"George  III.,  2  Durnford  &  East,  587,  seems  to 
44  have  been  invoked  as  authority  for  almost  every 
44  variety  of  decision  upon  this  subject.  This  decision 
44  has  been  seriously  questioned,  both  in  the  court 
44  where  it  was  pronounced  and  in  this  country ;  but 
44  if  we  except  the  distinction  it  takes  between  sales 
44  absolute  and  conditional,  I  am  unable  to  discover 
44  any  thing  in  the  opinion  of  the  court  inconsistent 
"with  the  plainest  principles  of  justice  and  law. 
"  The  case  has  been  misunderstood  as  well  by  those 
44  who  have  arraigned  it  because  of  its  extraordinary 
44  vigor,  as  by  those  who  have  claimed  its  authority 
44  for  a  principle  which  it  does  not  contain.  The  case 
44  presents  the  following  facts :  Mercer  was  indebted 
44  to  Edwards,  the  plaintiff,  in  the  sum  of  £22  18s. 
44  6<£,  and  also  to  Harber,  the  defendant,  in  the  sum 
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44  of  £191.  On  the  29th  March,  1786,  Mercer  gave 
u  to  Harber  a  bill  of  sale  of  all  his  goods,  <fcc,  in  his 
u  house  at  Lewes,  specifying  the  articles.  The  bill 
44  of  sale  was  absolute  on  its  face,  but  there  was  a 
44  verbal  agreement  that  Harber  might  take  the 
44  goods  and  sell  them  at  the  end  of  fourteen  days, 
"refunding  the  surplus  money.  The  goods  were 
44  left  with  Mercer,  but  one  corkscrew  was  delivered 
u  in  the  name  of  the  whole.  The  goods  remained  in 
u  the  possession  of  Mercer  until  his  death,  which 
u  took  place  7th  April,  1786 ;  and  on  the  day  fol- 
44  lowing  Harber  entered  and  took  possession  of  the 
44  goods  and  sold  them  under  his  bill  of  sale.  Ed- 
44  wards  prosecuted  him  as  executor,  in  his  own  name. 
u  At  nisi  prills,  a  verdict  was  rendered  for  Edwards, 
44  subject  to  the  opinion  of  the  court,  in  pronouncing 
u  which  Buller,  Justice,  cites  the  case  of  Bamford  v. 
44  jBcwon,  decided  by  the  same  court  at  a  previous 
"  term,  but  which  case  was  touching  an  assignment 
44  made  for  the  benefit  of  such  creditors  as  would 
"  sign  a  deed  of  composition  within  a  certain  time ; 
44  and  says  in  that  case  the  court  were  unanimously 
44  of  opinion  that  unless  the  possession  accompanies 
44  and  follows  the  deed,  it  was  fraudulent  and  void. 
44  But  in  pronouncing  the  judgment  of  £he  court  in 
44  the  case  then  at  the  bar,  he  cites  the  case  of  Stone 
44 v.  Orubham  with  approbation;  and  says,  'The 
44  4  court  there  held  that  an  absolute  conveyance  or 
44  4  gift  of  a  lease  for  years,  unattended  with  posses- 
44  4  sion,  was  fraudulent ;  but  if  the  deed  or  convey- 
44  4  ance  be  conditional,  there  the  vendor's  continuing 
44  4  in  possession  does  not  avoid  it,  because,  by  the 
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terms  of  the  conveyance,  the  vendee  is  not  to 
have  the  possession  till  he  has  performed  the  con- 
dition. Now  here  the  bill  of  sale  was  on  the  face 
of  it  absolute  and  to  take  place  immediately,  and 
the  possession  was  not  delivered,  and  that  case 
makes  the  distinction  between  deeds  or  bills  of 
sale  which  are  to  take  place  immediately  and  those 
which  are  to  take  place  at  some  future  time.  For 
in  the  latter  case  the  possession  continuing  in  the 
vendor  till  that  future  time  or  till  that  condition 
is  performed,  is  consistent  with  the  deed,  and  such 
possession  comes  within  the  rule,  as  accompanying 
and  following  the  deed ;'  and  he  adds  that  which 
"I  trust,  no  one  is  disposed  to  controvert:  'This 
cause  has  been  argued  by  the  defendant's  counsel 
as  being  a  case  in  which  the  want  of  possession  is 
only  evidence  of  fraud  and  that  it  was  not  such  a 
circumstance,  per  se,  as  makes  the  transaction 
fraudulent  in  law;  that  is  the  point  which  we 
have  considered,  and  we  are  all  of  opinion  that  if 
there  is  nothing  but  the  absolute  conveyance, 
without  the  possession,  that,  in  point  of  law,  is 
fraudulent.'  The  late  Chancellor  Kent,  in  his 
"  commentary  upon  the  English  cases,  2  KenCs  Com- 
"  mentaries,  520,  says,  4  The  conclusion  from  the  re- 
" '  cent  English  cases  would  seem  to  be,  that  though 
" '  a  continuance  in  possession  by  the  vendor  or 
"  4  mortgagor  be  prima  facie  a  badge  of  fraud,  yet 
" '  the  presumption  may  be  rebutted  by  explanations 
" '  showing  the  transaction  to  be  fair  and  honest,  and 
" '  giving  a  reasonable  account  of  the  retention  of 
" ( possession.    The  question  of  fraud  in  such  cases 
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44  *  is  not  an  absolute  inference  of  law,  bnt  one  of 
44  4  fact  for  a  jury.'  In  the  case  of  Hamilton  v.  Itns- 
44  6eU,  decided  in  the  Supreme  Court  of  the  United 
44  States,  1  Grcmck,  810,  Robert  Hamilton  executed 
uto  his  brother,  Thomas  Hamilton,  4th  January, 
"  1800,  an  absolute  bill  of  sale  of  a  slave;  Robert 
44  Hamilton  continuing  in  possession.  Russell,  a 
44  judgment-creditor  of  Robert  Hamilton,  caused  the 
44slave  to  be  taken  in  execution  in  July,  1801,  and 
44  was  prosecuted  by  Thomas  Hamilton,  who  claimed 
44  the  slave  under  the  bill  of  sale.  No  excuse  or 
44 explanation  whatever  was  given  or  attempted; 
44  and  the  jury,  very  properly,  returned  a  verdict 
44  for  the  defendant.  In  pronouncing  the  decision  of 
44  the  court  upon  a  motion  for  «a  new  trial,  the  chief 
44  justice  reviews  the  leading  English  cases,  adopts 
44  the  reasoning  of  Buller,  Justice,  in  Ed/wards  v. 
44  Hcurbe/r,  and  concludes  by  saying,  4  This  court  is 
44  4  of  the  same  opinion.  We  think  the  intent  of  the 
444  statute  is  best  promoted  by  that  construction, 
44  4  and  that  fraudulent  conveyances,  which  are  made 
44  4  to  secure  to  a  debtor  a  beneficial  interest,  while 
44  4  his  property  is  protected  from  creditors,  will  be 
44  4  more  effectually  prevented  by  declaring  that  an 
44  4  absolute  bill  of  sale  is  of  itself  a  fraud,  unless 
"'possession  accompanies  and  follows  the  deed. 
"The  statute  of  Virginia,  construed  in  this  case, 
44  was  the  same  as  the  statute  of  13  and  27  Eliza* 
44  beth,  and  with  the  exception  of  the  artificial  distinc- 
44  tion  taken  by  the  court  between  absolute  and  con- 
44  ditional  sales,  which,  if  it  ever  existed,  has  been 
44  abolished  by  the  Revised  Statutes,  the  conclusion 
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44  of  the  court  is  in  accordance  with  principles  for 
"  which  I  contend.  I  admit,  most  fully,  that  where 
44  there  is  4  nothing  but  the  absolute  conveyance  with- 
u  4  out  the  possession,  that,  in  point  of  law,  is  fraudu- 
44 4  lent  ;*  and  also  that 4  fraudulent  conveyances  which 
44  4  are  made  to  secure  to  a  debtor  a  beneficial  inter- 
44 4  est,  while  his  property  is  protected  from  creditors, 
44  4  is  of  itself  a  fraud,'  whether  the  possession  accom- 
44  panies  the  deed  or  not.  A  bill  of  sale,  whether 
44  absolute  or  conditional,  intended  to  secure  to  the 
44  debtor  a  beneficial  interest  and  protect  his  prop- 
"  erty  from  creditors,  is  clearly  fraudulent ;  nor  will 
"  the  fact  that  the  possession  accompanies  the  deed 
"  make  it  honest  and  bona  fide.  In  the  same  court, 
44  in  the  case  of  JPhettiplaoe  v.  Sayles,  4  Mason's  Re- 
44  ports,  322,  Justice  Story  says, 4  Where  a  party,  who 
44 4  is  owner,  sells  personal  property  absolutely  and 
44  *  yet  continues  to  retain  the  visible  and  exclusive 
44 '  possession,  the  law  deems  such  conduct  a  con- 
44  *  structive  fraud  upon  the  public.1  To  be  fraudu- 
lent in  law  it  must  be  such  a  transaction  as  is 
"  necessarily  at  war  with  good  intentions  and  against 
u  good  faith.  But  here,  again,  the  abstract  proposi- 
"  tion  only  is  decided,  whether  an  absolute  sale  of 
44  chattels  is  prima  facte  void,  unless  the  vendee  take 
44  actual  possession.  The  question  whether  the  party 
44  was  not  at  liberty  to  explain  the  reasons  why  the 
44  vendor  continued  in  possession,  not  being  presented 
44  to  the  court.  This  doctrine  has  undergone  a  most 
44  thorough  and  able  review  in  the  State  of  Massa- 
chusetts. In  the  case  of  Brooks  v.  Powers^  15 
44  Mass.  Rep.  244,  one  Witt  sold  to  Brooks  a  yoke  of 
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"  oxen,  continuing  in  possession.  Powers,  a  creditor 
"  of  Witt,  caused  the  oxen  to  be  levied  on  by  attach- 
"  ment.  Brooks  brought  trover  and  obtained  a  ver- 
"  diet  for  the  value  of  the  oxen ;  and  upon  a  motion 
"  by  the  defendant  for  a  new  trial,  on  the  argument 
"  of  which  all  the  ancient  and  modern  cases  were 
"  cited,  the  Chief  Justice  says :  '  It  has  been  con- 
ui  tended  in  this  case  that  the  possession  of  the 
" '  vendor  of  personal  chattels  after  the  sale  is  con- 
" '  elusive  evidence  in  favor  of  creditors,  that  the  sale 
u '  was  fraudulent ;  or  rather  that  it  is  itself  a  fraud. 
" '  But  we  are  all  of  opinion,  that  although  it  is  evi- 
" '  deuce  of  the  strongest  kind,  it  is  not  conclusive. 
"  *  The  vendee  may,  notwithstanding,  upon  proof  that 
u  'the  sale  was  honafide  and  for  valuable  considers 
"  '  tion  and  that  the  possession  of  the  vendor,  after 
"  '  such  sale,  was  in  pursuance  of  some  agreement  not 
44  4  inconsistent  with  honesty  in  the  transaction,  hold 
44  4  under  his  purchase  against  creditors ;  and  so  it  has 
444  been  often  decided  in  this  court,  as  well  as  in 
44  4  England.9  In  the  same  court,  in  the  case  of  Bwrtr 
"lett  v.  William*,  1  Pickering's  Mass.  Bep.  295,  Put- 
44  nam,  Justice,  says :  '  It  is  certainly  a  general  rule 
444  that  the  possession  must  accompany  and  follow 
44  4  the  deed,  and  that  the  possession  of  the  vendor, 
44  4  after  the  bill  of  sale  unexplained,  would  render 
44  4  the  conveyance  void  as  against  creditors,  but  such 
44  4  a  possession  may  be  explained  and  may  be  per- 
"  *  fectly  consistent  with  justice.'  The  same  doctrine 
"  has  been  held  in  New  Hampshire.  In  Homer  v. 
"Lowe,  2  New  Hampshire  Reports,  Mr.  Justice 
u  Woodbury  says :  i  In  fine,  possession  of  property 
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44 4  being  retained  by  the  vendor  after  a  sale  is  not 
44  'per  8e  fraud ;  but  in  the  language  of  Lord  Mans- 
« «  field,  being  only  evidence  of  fraud,  may  be  ex- 
" '  plained.  The  whole  circumstances  should  be 
44 4  submitted  to  the  jury,  and  from  all  parts  of  the 
u '  transaction  taken  together,  it  should  be  determ- 
44 4  ined,  whether  the  contract  of  sale  was  or  was  not 
44  *  fraudulent  in  the  concoction  of  it'  In  Oofmrn  v. 
u  Picherirtg^  3  New  Hampshire  Reports,  425,  Ch. 
44  Justice  Richardson,  in  declaring  the  opinion  of  the 
u  court,  says :  4  After  a  most  attentive  and  careful 
44  4  examination  of  the  books  on  this  subject,  we  have 
44  4  not  been  able  to  entertain  a  doubt  that  the  true 
44  4  rule  to  be  deduced  from  all  the  adjudged  cases  is, 
44  4  that  when  the  sale  is  absolute,  possession  and  use 
44  4  of  the  goods  afterwards  by  the  vendor  is  always, 
44  4  unexplained,  conclusive  evidence  of  a  trust.'  In 
44  this  case,  all  the  English  cases  were  cited  and  re- 
44  viewed ;  and  the  court,  in  concluding  their  opinion, 
44  hold  what  I  believe  always  has  been,  is  now  and 
44  ought  hereafter  to  be  the  law,  viz :  4  that  such  pos- 
44  4  session  in  the  vendor  may  always  be  explained, 
444  but  if  not  explained,  is  adjudged  fraudulent  in 
44  4  law.'  It  was  further  held  by  the  same  court,  in 
44  Ash  v.  Savage,  5  New  Hampshire  Reports,  545, 
44  that 4  when  a  chattel  has  been  mortgaged,  posses- 
44  4  sion  by  the  mortgagor  may,  in  some  cases,  be  • 
44  4  evidence  of  fraud,  but  is  never  a  fraud  in  law  or 
44  4  conclusive  evidence  of  fraud.'  The  leading  cases 
44  in  Connecticut  seem  to  indicate  a  more  rigid  rule 
44  than  has  obtained  in  most  of  her  sister  States,  with- 
44  out,  perhaps,  intending  to  convey  the  doctrine  far- 
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tt  ther.  They  recognize,  and,  I  think,  partially  extend 
44  the  case  of  Edwards  v.  Harber  ;  but  in  Potter  v. 
"Smith,  5  Conn.  Reports,  201,  Chief  Justice  Hosmer 
u  adopts  the  reasoning  of  the  Supreme  Court  of  this 
"  State  in  the  case  of  Sturt&vcmt  v.  Ballard,  9  Johns. 
44  Reports,  837.  In  North  Carolina,  where  this  class 
44  of  cases  has  been  elaborately  reviewed,  it  was  Held, 
44  in  the  case  of  Vioka  v.  Kegs,  Haywood's  North  Car- 
olina Reports,  126,  that  4the  property  ought  to 
44  accompany  and  follow  the  deed  ;' 4  but  (says  Judge 
44  4  Taylor  in  delivering  the  opinion  of  the  court), 
44  4 1  cannot  agree  that  the  property  going  otherwise 
44  4  as  to  its  possession  than  the  deed  points  out,  is 
44  4  absolutely  fraud.'  In  the  case  of  Trotter  v.  How- 
uard,  Hawks'  North  Carolina,  Reports,  822,  Judge 
u  Hall,  in  delivering  the  opinion  of  the  court,  after 
44  citing  the  case  of  Edwards  v.  Harber,  says :  4  The 
444  statute  of  Elizabeth  declares,  that  all  convey- 
u  4  ances  made  with  intent  to  defraud  creditors,  shall 
44  4  be  void  and  of  no  effect ;  and  whether  a  convey- 
44  4  ance  comes  within  the  operation  of  the  statute, 
44  4  whether  it  is  made  with  intent  to  defraud  cred- 
44  4  itors  or  not,  is  a  question  of  fact,  which,  under  all 
44  4  the  circumstances  of  the  case,  properly  belongs 
44  4  to  a  jury  to  decide.  It  is  a  matter  of  fact  and 
44  4  not  a  question  of  law.'  In  South  Carolina,  in  the 
•  u  case  of  Terry  v.  Bdden,  1  S.  C.  Reports,  573,  in 
44  speaking  of  the  rule  that  possession  must  accom- 
44  pany  the  deed,  and  the  difficulty  and  injustice  of 
44  maintaining  it,  the  court  say :  4  In  other  instances 
444  the  strong  arm  of  the  law  has  been  able  to 
44  4  enforce  the  rule  for  a  time,  but  even  this  engine 
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becomes  powerless,  when  opposed  to  the  will  of 
a  whole  community,  and  the  rule  is  only  remem- 
bered for  the  injustice  it  has  dona  A  wise 
lawgiver  should  therefore  inquire,  whether  the 
rule  proposed  even  to  give  effect  to  a  correct 
principle  is  calculated  to  promote  justice  and 
the  happiness  of  mankind.  An  improvident 
or  unfortunate  child  or  parent  or  a  beloved 
friend  has  become  embarrassed,  his  whole  for- 
tune is  inadequate  to  the  demands  upon  him, 
and  a  sale  is  the  only  alternative :  superabund- 
ant wealth  enables  you  to  gratify  your  good 
feelings  in  holding  out  relief  to  him  and  perhaps 
a  numerous  family.  Is  the  law  so  cold  and  un- 
feeling, so  stern  and  inflexible  that  you  shall  not 
leave  to  his  use  one  article  of  property  which  he 
before  owned,  but  an  insatiable  creditor  may  lay 
his  hands  upon  it  i  I  think  not.  This  case  is 
highly  colored,  but  in  principle  I  cannot  distin- 
guish it  from  any  other  when  the  transaction  is 
honest.  Those  who  maintain  the  opposite  side 
of  the  question,  predicate  their  argument  on  the 
facility  for  practicing  frauds  through  this  means 
and  the  difficulty  of  tracing  them  out;  and  I 
agree  there  is  much  truth  and  good  sense  in  the 
argument.  But  the  security  is  found  in  a  jury 
drawn  from  the  atmosphere  of  the  transaction ; 
and  the  suspicion  of  the  law  throws  the  burthen 
of  proof  upon  the  purchaser.'  After  citing  a 
"number  of  cases  in  support  of  this  doctrine,  he 
44 concludes:  'It  is  the  voice  of  mankind,  repu- 
" '  diating  a  policy  at  war  with  their  feelings  and 
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"  *  one  which  courts  of  justice  much  respect.'  The 
"  same  doctrine  was  most  emphatically  maintained 
"  in  the  case  of  Smith  v.  Henry,  2  Bailey's  South 
"Carolina  Reports,  119  —  the  court  saying  'The 
"  *  jury  ought  to  be  charged,  that  possession  in  the 
"  *  vendor  is  prima-facie  evidence  of  fraud  and 
" '  leave  the  explanation  to  them.'  In  Tennessee, 
"White,  Justice,  in  the  case  of  Ragan  v.  Ken- 
"nedy,  1  Ten.  Rep.  100,  held  'whether  there 
"  *  be  fraud  or  not,  the  jury  must  determine  from 
"'the  evidence.  The  law  considers  various  cir- 
" '  cumstances  as  evidence  of  fraud :  as  when  a  bill 
" '  of  sale  is  made  secretly  and  not  in  the  usual  way ; 
" '  when  a  suit  is  pending  against  the  person  con- 
" '  veying ;  when  made  by  one  relative  to  another 
"  *  or  when  the  person  making  it  uses  the  property 
" 4  afterwards  as  his  own ;  and,  when  a  bill  of  sale  on 
" '  its  face  is  absolute  and  is  not  followed  by  a  pos- 
" 4  session  of  property  it  is  void.'  In  Virginia,  in  the 
"  case  of  Alexander  v.  Dwneale,  2  Mumford's  Vir. 
"  Rep.  341,  the  district  judge  held,  that  '  an  abso- 
" '  lute  conveyance  of  personal  estate,  when  the 
"  4  party  making  it  retains  possession,  is  void  as  to 
"  '  creditors  even  without  other  evidence  of  fraud ; 
" '  though'  (he  says)  '  this  appears  to  be  carrying  the 
" '  matter  too  far  and,  perhaps,  agreeable  to  ancient 
" '  determination,  it  would  have  been  better  to  have 
" '  considered  it  as  evidence  of  fraud  connected  with 
" '  other  circumstances.'  This  decision  was  sustained 
"  and  affirmed  by  the  high  court  of  appeals ;  but  it 
"  should  be  borne  in  mind  that  there  was  no  explan- 
ation offered  or  given  why  the  vendor  retained 
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44  possession.  In  Snyder  v.  Gree,  4  Leigh's  Rep.  547, 
"  in  reviewing  the  doctrine,  the  president  of  the 
"  conrt  of  appeals  says :  '  Can  it  be,  that  in  these 
" '  various  transactions,  so  common  in  the  concerns 
u '  of  life,  that  the  purchaser  is  affected  with  con- 
44  4  structive  fraud  ?  I  think  not.  The  mischief  of 
444  the  rule  would  be  greater  than  the  frauds  at 
44  4  which  it  is  aimed,  if  it  be  permitted  to  insinuate 
44  4  itself  into  such  transactions  as  these ;'  and  he 
44  adds, 4  On  either  side  there  is  an  evil  to  be  avoided, 
44  4  and  the  most  common  transactions  of  life  and  the 
44  4  ordinary  cases  of  personal  estate  will  be  tram- 
44  4  meled  and  embarrassed  if  our  sole  care  is  directed 
44  4  to  the  protection  of  creditors  and  purchasers  who 
44  4  ought  to  protect  themselves.'  In  Kentucky,  in  the 
44  case  of  Wash  v.  Medley,  1  Dana's  K.  Rep.  269,  Chief 
44  Justice  Robertson  says,  4  The  fact  that  no  visible 
44  4  alteration  in  the  actual  possession  accompanied 
44  4  and  followed  the  deed,  cannot  be  deemed  per  se 
44  4  fraudulent  It  was  a  fact  proper  for  the  consid- 
44  4  eration  of  a  jury.'  In  Ba/yhn  v.  Smithers,  1  lit- 
44  tie's  K.  Rep.  112,  the  court  held, 4  that  on  an  abso- 
44  4  lute  bill  of  sale,  the  vendee  must  take  possession  or 
44  4  it  would  be  deemed  fraudulent ;  but  if  the  bill  of 
44  4  sale  was  conditional,  the  question  of  fraud  must  be 
44  4  decided  by  the  jury  from  the  facts  of  each  particu- 
44  4  lar  case.'  In  Pennsylvania,  the  court  seem  to  have 
44  adopted  the  most  rigorous  construction  of  the 
44  English  rule,  which  is  summed  up  by  Ch.  Justice 
44  Tilghman  in  Domes  v.  Cape,  4  Binney,  258,  as  fol- 
44  lows :  4  When  the  deed  contains  an  absolute,  im- 
44  4  mediate  assignment,  it  is  necessary  that  the  pos- 
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" '  session  should  accompany  and  follow  it,  otherwise 
"*  it  will  be  fraudulent  under  the  statute,  13  Eliz., 
" c  and  indeed  at  common  law.  But  when  the  deed 
" l  or  conveyance  is  conditional  or  to  take  effect  at 
" '  some  future  time,  the  retaining  of  the  possession, 
" '  according  to  the  intent  of  the  deed,  is  not  fraudu- 
" 4  lent.'  In  the  early  decisions  of  the  courts  of  this 
"State,  it  was  held  that  the  continuance  of  the 
"vendor  in  possession  was  only  primarfacie  evi- 
"  dence  of  frauji  and  was  a  circumstance  which 
"admitted  of  explanation.  But  in  Stwrtevant  v. 
"Ballard,  9  Johns.  Rep.  83 «T,  it  seems  to  be 
"supposed  that  the  rule,  contended  for  by  the 
"respondents  in  this  case,  has  been  sanctioned. 
"This  was  the  case  of  a  sale  by  a  blacksmith  of 
"  his  tools,  to  a  merchant,  partly  for  cash  and  partly 
"  in  payment  of  a  precedent  debt ;  the  bill  of  sale 
"containing  an  agreement  that  the  vendor  should 
"  continue  in  possession  of  the  tools  three  months. 
"  These  tools  were  seized  by  a  creditor  upon  execu- 
"tion.  In  this  case,  in  the  contest  between  the 
"vendee  and  the  creditor,  Kent,  Gh.  Justice,  ex- 
"pressly  says:  i There  is  no  case  which  sanctions 
" '  such  a  sale  as  the  one  in  the  present  instance,  for 
" '  here  no  reason  whatever  appears  for  withholding 
" '  delivery  of  possession,  and  the  sale  must,  there- 
" '  fore,  be  considered  in  judgment  of  law  as  fraud- 
" '  ulent  and  void  against  the  creditor ;'  and  he  adds, 
"  by  way  of  conclusion,  i  we  may,  therefore,  safely 
" '  conclude,  that  a  voluntary  sale  of  chattels,  with 
" '  an  agreement,  either  in  or  out  of  the  deed,  that 
" '  the  vendor  may  keep  possession,  is,  except  in  spe- 
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" '  cial  cases,  and  for  special  reasons,  to  be  shown  to 
"  c  and  approved  by  the  court,  fraudulent  and  void 
" i  as  against  creditors.  This  is  clearly  not  one  of 
" i  those  cases ;  and  the  defendant  is,  therefore,  enti- 
"  *  tied  to  judgment.'  This  case,  I  apprehend,  does 
"  not  go  the  length  which  many  seem  to  have  sup- 
"  posed.  Chief  Justice  Kent  places  the  decision 
"  upon  the  ground  that i  no  reason  whatever  appears 
u  *  for  holding  delivery  of  possession,  and  therefore 
"  i  the  sale  must  be  considered  void.'  And  the  de- 
"  cision  is  precisely  what  the  Revised  Statutes  now 
"  declare  to  be  the  law.  He  does  not  decide,  nor 
"  assume  to  decide  what  particular  facts  and  circum- 
"  stances  should  be  proved,  by  way  of  explanation, 
"  but  he  clearly  admits  that  the  possession  in  the 
"  vendor  after  sale  may  be  explained,  for  he  pro- 
"  ceeds  upon  the  ground  that  4  no  reason  whatever ' 
"was  shown  in  that  case.  This  whole  doctrine 
"passed  under  the  able  review  of  the  late  Chief 
"  Justice  Savage,  in  the  case  of  Bissd  v.  Hopkins, 
"3  Cowen,  166.  This  case  was  argned  at  great 
"  length,  and  with  distinguished  ability,  and  most  of 
"the  ancient  and  modern  cases  were  cited.  The 
"  chief  justice,  in  alluding  to  the  opinion  of  the 
"  court  in  Stwrtevant  v.  Ballard,  says :  4  The  learned 
" i  judge  no  doubt  intended  to  say  here,  as  in  Bar- 
"  *  row  v.  Paxton  (5  Johns.  Rep.  261),  that  posses- 
u  4  sion  continuing  in  the  vendor,  is  only  prima  facie 
"  4  evidence  of  fraud,  and  may  be  explained.  The 
u  i  question  in  every  case  is,  whether  the  act  done  is 
" 4  a  boruirfide  transaction,  or.  whether  it  is  a  trick 
" '  and  contrivance  to  defeat  creditors ;  the  possession 
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"  *  by  the  vendor  of  personal  chattels  after  the  sale, 
44  4  is  not  conclusive  evidence  of  fraud.  The  vendee 
44  4  may,  notwithstanding,  upon  proof  that  the  sale 
44  4  was  bona  fide  and  for  a  valuable  consideration  and 
44  4  that  the  possession  of  the  vendor,  after  such  sale, 
44  4  was  in  pursuance  of  some  agreement  not  inconsist- 
44  4  ent  with  honesty  in  the  transaction,  hold  under 
44  4  his  purchase  against  creditors/  This  decision  has 
44  been  affirmed  by  the  decisions  of  the  same  court 
44  in  Jennings  v.  Carter,  2  Wendell,  449 ;  Dwver  v. 
44  MLaughMn,  2  Wendell,  596 ;  and  in  HaU  v.  Tktr 
44  He,  8  Wendell,  375,  the  late  chief  justice  again 
"reviews  at  length  the  leading  cases,  and  again 
44  declares  that  4  possession  by  the  vendor  after  the 
44  4  sale  is  only  prmiarfacie  and  not  conclusive  evi- 
44  4  dence  of  fraud/  and  he  avers  that  no  case  can  be 
44  found  which  holds  a  different  rule.  The  case  of 
44  HaU  v.  TutUe  arose  and  was  tried  at  the  circuit 
44  before  the  Revised  Statutes  took  effect,  but  was 
44  argued  and  decided  afterwards,  and  the  chief  jus- 
44  tice  cites  the  provisions  of  the  Revised  Statutes 
44  applicable  to  the  question  and  declares  that  the 
44  provisions  are  the  same  as  the  stat.  of  13  Elizabeth, 
44  which  statute  was  declaratory  of  the  common  law. 
44  In  a  learned  note  annexed  to  the  case  of  Bissel  v. 
44  Hopkins  by  the  then  reporter  but  now  Mr.  Justice 
44  Cowen,  it  is  said :  4  The  details  or  circumstances 
44  4  which  shall  constitute  fraud,  like  those  of  usuiy, 
44  4  or  the  degree  of  neglect  whifch  shall  render  a 
44  4  man  liable  in  an  action  on  the  case,  seem  to  mock 
44  4  the  efforts  of  a  general  rule,  and  must  be  ranged 
44  4  forever  without  the  line  which  divides  the  prov- 
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" i  ince  of  the  court  from  that  of  the  jury.  The  law 
"  4  may  declare  that  fraud  shall  vitiate  the  sale,  but 
"'as  the  devices  by  which  that  fraud  is  to  be  com. 
«<  passed  aad  disgrised  may  be  various,  so  the  evi- 
tt  4  deuce,  by  which  it  is  to  be-  established  or  repelled, 
" l  must  frequently  vary  with  the  cases  as  they  arise.7 
"  Some  judges  have  started  with  a  high-toned  rule, 
"  that  unless  a  change  of  possession  follows  imme- 
a  diately,  it  is  not  only  evidence  of  fraud,  but  per 
"se  makes  the  sale  fraudulent  and  void.  But 
"  these  learned  judges  were  embarrassed  with  nu- 
"  merous  exceptions  in  the  outset,  and  when  the  late 
"  Gh.  J.  Kent  made  an  effort,  in  Stwrtevant  v.  BaJr 
"  kvrdy  to  introduce  the  same  rule,  as  far  as  possible, 
"  into  the  jurisprudence  of  this  State,  he  found  it 
u  encumbered  with  the  following  exceptions,  which 
"he  enumerates;  and  after  reviewing  the  cases  at 
"  length,  the  reporter  adds :  i  But  whichever  way  the 
"  4  decisions  may  tend  upon  the  question  of  possession 
" 4  in  the  vendor,  after  a  voluntary,  direct  and  abso- 
"  '  lute  bill  of  sale,  so  far  as  the  stat  Eliz.  is  concerned, 
" 4  no  doubt  can  be  entertained  at  this  day  that  a 
" '  continued  possession  in  the  mortgagor  of  chattels 
" 4  is  not  per  ee  evidence  of  fraud.*  I  have  thus 
"sought  to  consider  all  the  leading  ancient  and 
"modern  decisions  upon  this  subject  previous  to 
"  the  Revised  Statutes,  for  the  purpose  of  exhibit- 
"  ing  in  a  condensed  form  what  the  law  has  been, 
"  and  of  correcting,  by  force  of  authority,  the  belief 
u'  that  the  courts  had  ever  entertained  a  rule  which, 
"in  its  application,  must  always  be  harsh  and  in- 
equitable.    The  supreme  court,  in  some  recent 
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44  decisions  have,  I  am  compelled  to  admit,  virtu- 
44  ally  established  a  new,  and,  I  may  add,  severe 
44  rule  for  their  government,  but  whether  it  is  sought 
44  to  be  maintained  by  the  current  of  authority  or 
44  by  some  supposed  new  provision  of  the  Revised 
44  Statutes,  does  not  very  clearly  appear.  I  have 
44 already  shown  what  the  law  has  been;  and  if, 
44  as  I  have  supposed,  it  has  not  been  changed  by 
44  the  operation  of  the  Revised  Statutes,  it  seems  to 
44  me  clear  that  the  reasoning  of  the  supreme  court, 
44  in  the  cases  of  Doane  v.  Eddy,  16  Wendell,  522, 
44  and  of  Randall  v.  Cook,  17  Wendell,  54,  are  not 
44  upheld  by  the  sanction  of  authority.  In  the  case 
44  of  Doane  v.  Eddy,  the  case  of  the  traveling  preach- 
44  er ;  although  the  mortgagee  offered  to  prove  at  the 
44  trial  that  the  mortgage  was  given  for  a  valuable 
44  consideration,  in  good  faith  and  without  any  intent 
44  to  hinder,  delay  or  defraud  creditors  and  offered, 
44  as  explanation,  why  the  mortgagor  retained  the 
44  possession,  that  he  was  a  circuit  or  traveling  preacher 
44  of  the  Gospel  and  that  the  horse,  the  subject  of 
44  the  controversy,  was  absolutely  necessary  to  the 
44  prosecution  of  his  calling ;  yet  the  plaintiff  was 
44  nonsuited  upon  the  trial ;  and  the  supreme  court, 
44  in  a  learned  opinion  delivered  by  Mr.  Justice  Br9n- 
44  son,  (the  chief-justice  dissenting,)  refused  to  set 
44  aside  the  nonsuit,  and  held,  that  the  proof  offered 
44  was  insufficient  to  justify  possession  in  the  vendor 
44  and  that  such  possession  was,  admitting  all  the  facts 
44  proposed  to  be  given  in  evidence  to  be  true,  con- 
44  elusive  evidence  of  fraud.  In  the  case  of  Mcmdatt 
"  v.  Gooh,  the  only  reason  given  by  the  vendee,  why 
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"  the  vendor  retained  possession -was,  that  the  vendor 
"wished  to  use  the  horses;  and  this  ' transaction,' 
"  says  Mr.  Justice  Bronson, '  is  fraudulent  in  law,  the 
" '  sentence  is  written  in  the  statute  book  and  neither 
" c  courts  nor  juries  are  at  liberty  to  disobey  the 
u '  mandate.9  The  reason  for  retaining  possession  in 
"  this  case  was  certainly  very  slight  and  might  well 
u  be  adjudged  unsatisfactory  by  a  jury ;  but  with 
"  great  deference  to  the  high  authority  opposed,  I 
"  have  been  unable  to  find  any  sentence  in  the  stat- 
"  ute  book  which  virtually  condemns  without  a  hear- 
"  ing,  which  separates  conduct  from  motives  for  the 
"  purpose  of  passing  judgment  upon  both  or  which 
"  executes  with  its  sword  before  it  has  weighed  in 
uits  balances.  The  statute  pronounces  judgment 
"  only  in  cases  where  the  mortgagor  or  vendor  con- 
"  tinues  in  possesion  without  explanation.  The  5th 
"  section  of  2  Revised  Statutes,  136,  is  as  follows, 
"  *  Every  sale  of  goods  made  by  a  vendor  of  goods 
" '  and  chattels  in  his  possession,  or  under  his  control, 
" 4  and  every  assignment  of  goods  and  chattels  by 
"  c  way  of  mortgage  or  security  or  upon  any  condi- 
" '  tion  whatever,  unless  the  same  be  accompanied 
u '  by  an  immediate  delivery  and  be  followed  by  an 
" '  actual  and  continued  change  of  possession  of  the 
u  4  things  sold,  mortgaged  or  assigned  shall  be  pre- 
" '  sumed  to  be  fraudulent  and  void  as  against  the 
" i  creditors  of  the  vendor  or  against  the  creditors  of 
"  '  the  person  making  such  assignment  or  subsequent 
" '  purchasers  in  good  faith :  and  shall  be  conclusive 
" '  evidence  of  fraud,  unless  it  shall  be  made  to 
"  i  appear,  on  the  part  of  the  persons  claiming  under 
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" 4  such  sale  or  assignment,  that  the  same  was  made 
"  4  in  good  faith  and  without  any  intent  to  defraud 
."  4  such  creditors  or  purchasers.'  This  section  of  the 
44  statute,  I  apprehend,  leaves  the  law  where  it  found 
44  it  It  places  absolute  and  conditional  sales  upon 
*4  the  same  ground  and  declares  possession  in  the 
44  vendor  conclusive  evidence  of  fraud,  unless  or 
44  rather  until  explained ;  or  in  other  words,  it  throws 
44  the  burthen  of  proof  upon  the  vendee  or  person 
44  claiming  under  such  sale,  to  show  4  that  the  same 
44  4  was  made  in  good  faith  and  without  any  intent  to 
44  4  defraud  such  creditors  or  purchasers.'  But  this 
44  question  of  intent  is  by  no  means  left  for  the  de- 
44  cision  of  the  court,  nor  is  it  to  be  regarded  as  dis- 
44  puted  territory  between  the  court  and  jury.  The 
44  4th  section  of  title  3  of  the  same  chapter,  2  M.  S. 
44 137,  declares  that  4the  question  of  fraudulent  in- 
44  4  tent,  in  all  cases,  shall  be  deemed  a  question  of 
44  4  fact  and  not  of  law.'  In  addition  to  this  clearly 
44  defined  intention  of  the  legislature,  as  to  the  valid- 
44  ity  of  bills  of  sale  or  chattel  mortgages  when  given 
44  in  good  faith  and  without  any  intent  to  defraud 
44  creditors  or  purchasers,  it  is  worthy  of  remark  that 
44  the  last  act  passed  by  the  Colonial  Legislature  of 
44  New  York  was  to  provide  for  the  registry  of  chat- 
44  tel  mortgages ;  and  that  the  legislature,  in  1833, 
44  with  a  view  to  correct  abuses,  passed  an  act  re- 
44  quiring  them  to  be  placed  on  a  file  in  the  several 
44  towns  where  the  mortgagor  should  reside.  While 
44  it  is  certain  that  the  question  of  fraudulent  intent 
44  is  one  of  law,  where  the  vendor  retains  possession 
44  and  no  explanation  is  offered,  it  is  equally  clear 
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"  that  the  question  of  intent,  T^ken  an  explanation 
"  is  offered,  is  a  question  of  fact.    The  former  is  the 
a  prerogative  of  the  court,  and  the  latter  that  of  a 
"jury.    It  is  only  necessary  for  the  person  claiming, 
"  under  such  sale,  to  show,  '  that  the  same  was  made 
" '  in  good  faith,  upon  sufficient  consideration    and 
<' '  without  any  intent  to  defraud ;'  and  of  the  intent 
"  and  good  faith  the  jury  are  the  exclusive  judges. 
"  This  '  sentence  is  written  in  the  statute  book,  and 
" c  courts  are  not  at  liberty  to  disobey  its  mandate.9 
u  It  is  undoubtedly  the  province  of  the  court  to  pass 
"  upon  the  evidence  offered  in  this,  as  in  al}  other 
" cases,  as  to  its  relevancy  and  admissibility;  but 
<4  when  they  have  instructed,^  the  jury  that  the  law 
"  pronounces  the  transaction  fraudulent,  unless  they 
"  are  satisfied  that  the  evidence  rebuts  all  presump- 
tion of  fraudulent  intent,  they  have  discharged 
"  their  office,  and  it  is  for  the  jury  and  not  for  the 
14  court  to  say  whether  the  transaction  was  fair  and 
44  without  intent  to  defraud.     The  benefits  of  this 
44  salutary  rule  may  be  as  effectually  destroyed  by 
44  its  misapplication,  as  by  refusing  to  acknowledge 
44  its  existence.      If  courts  are  to  acknowledge  the 
44  abstract  principle   merely  and   then  destroy  its 
44  practical  utility,  by  laying  their  hands  on  every 
44  transaction  which  would  ordinarily  come  within 
44  its  provisions,  and  thus  subvert  the  very  spirit 
44  and  intention  of  the  statute,  the  sooner  k  is  ab- 
rogated entirely  the  better.    The  statute,  to  my 
"  understanding,  offers  its  protection  to  honesty  and 
44  fair  dealing  in  all  cases  when  it  is  so  pronounced 
44  by  the  solemn  verdict  of  a  jury,  but  the  rule  will 
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"prove  an  idle  delusion,  if  courts  so  construe  the 
44  statute  as  to  sweep  away  the  only  matter  fitted  for 
44  their  consideration.  In  short,  I  am  unable  to  dis- 
44  cover  what  power  the  statute  has  given  the  court 
"  to  determine  what  particular  facts  shall  or  shall  not 
tt  be  sufficient  evidence  of  honest  intention ;  nor  do  I 
"  hesitate  to  declare,  that  any  facts,  which  impress 
"  the  human  mind  with  a  conviction  that  the  sale 
11  was  honest  and  bona  fide,  and  was  not  designed  as 
44  a  mere  trick  to  cover  property  for  the  purposes  of 
44  defrauding  creditors,  should  be  submitted  to  the 
44  jury.  While  such  evidence  should  be  subjected  to 
44  the  severest  scrutiny,  the  jury  have  a  right  to  pass 
44  upon  it ;  and  if  against  the  presumption  of  law  and 
44  the  numerous  indicia  of  fraud,  they  pronounce  it 
44  honest  and  bona  fide,  their  verdict  ought  to  be  con- 
clusive. Neither  the  legal  nor  the  moral  code 
44  should  be  administered  for  the  sole  benefit  of  cred- 
itors. They  become  creditors  by  their  own  voli- 
44  tion  and  have  abundant  means  for  their  own  pro- 
44tection,  nor  can  I  consent  to  place  the  general 
44  creditor  upon  a  superior  footing  to  him  who  fur- 
44  nishes  his  poor  neighbor  with  a  cow  to  nourish  his 
44  children  or  a  team  to  sow  his  crops  or  gather  in 
44  his  harvest.  It  is  an  idle  dream  to  suppose  we  can 
44  advance  the  cause  of  morals  by  establishing  a  rule 
44  which  ministers  to  the  mercenary  passions  at  the 
44  expense  of  the  benevolent  affections  or  that  the 
44  fountain  of  justice  will  send  forth  purer  streams  if 
44  they  are  forced  to  flow  through  artificial  channels. 
44  The  principles  of  law  are  but  the  enlightened  and 
44  just  conclusions  of  a  moral  people,  pronounced  by 
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"  their  own  tribunals ;  and  when  the  law  seeks  to 
"  erect  a  standard  of  its  own  and  ceases  to  exert  its 
"attributes  in  administering  to  the  public  good,  the 
"  same  hand  which  upholds  it  will  not  fail  to  divest 
"  it  of  its  power  to  oppress.  Sacred  Scripture  has 
"  declared,  that  the  poor  we  have  always  with  us ; 
"but  whether  the  recent  current  of  decisions  is  cal- 
"  culated  to  give  force  to  this  divine  declaration,  by 
"compelling  each  to  possess,  exclusively,  his  own 
"  property,  upon  pain  of  its  forfeiture,  or  to  contro- 
"  vert  its  truth,  by  declaring  all  personal  chattels 
"  left  with  another,  from  the  purest  motives  of  char- 
"  ity,  his  own,  it  is  perhaps  difficult  to  determine.  I 
"  have  never  been  able  to  learn  from  those  who  con- 
"  tend  that  leaving  property  in  the  possession  of  the 
"  vendee,  is,  in  all  cases,  conclusive  evidence  of  fraud ; 
"  at  what  particular  moment  the  right  of  property 
"  passes  from  the  true  owner,  by  operation  of  law, 
"  and  becomes  forfeited  to  the  creditor ;  nor  have  I 
"  been  advised  at  what  interesting  period  facts  cease 
"  to  be  availing  and  are  swallowed  up  in  this  rapa- 
"  cious  principle  of  law.  In  Randall  v.  Coo\  Mr. 
"  Justice  Bronson  says :  *  Had  it  been  declared  fifty 
"  i  years  ago  that  if  a  man  conveyed  his  personal 
"'chattels  and  still  kept  them  himself  under  any 
"'pretense  whatever,  the  transaction  should  be 
"  *  deemed  absolutely  fraudulent  and  void  as  against 
"  *  creditors  and  purchasers,  it  would  have  saved  an 
"  *  incalculable  amount  of  time  and  money  which  has 
"(been  expended  in  the  litigation  of  questions  of 
"  *  this  kind ;  and  it  would,  moreover,  have  rendered 
" 4  a  most  important  service  to  the  cause  of  good  mor- 
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u  *  als,  by  removing  all  temptation  to  the  numberless 
4"  frauds  which  have  been  committed,  for  the  pur- 
u  i  pose  of  placing  property  beyond  the  reach  of  legal 
"'process.'  While  I  acknowledge  the  force  of  rea- 
"  soning  adopted  by  the  learned  judge,  I  am  com- 
"  pelled  to  remark  that  if,  at  the  same  time,  the  law 
"had  laid  its  interdiction  upon  all  human  inter- 
"  course,  as  to  exchanges  or  purchases  of  property, 
"  the  same  results  would  have  been  produced  and 
"with  about  equal  justice  and  propriety.  I£  fifty 
"  years  ago,  the  law  had  laid  aside  its  metaphysical 
u  subtleties  and  revealed  itself  in  its  own  simplicity 
"  and  purity :  if  it  had,  regardless  of  form,  pro- 
"  nounced  appropriate  judgments  upon  honesty  and 
"  fraud,  it  would  have  won  more  by  its  justice  than 
"  it  has  terrified  by  its  power.  There  cannot  well 
"  be  two  standards  of  truth  and  morals — the  one  for 
"courts  of  justice  and  another  to  govern  men  in 
"  their  ordinary  intercourse.  If,  by  the  inquisitions 
"  of  the  judicial  crucible,  a  transaction  both  honest 
"  and  fair  may  be  alloyed  until  it  is  dishonest  and 
"  fraudulent ;  by  the  inverse  power  of  transmutation, 
"  a  fraud  may  be  refined  until  it  is  equivalent  to  hon- 
"  esty  and  truth.  If  truth  may  then  become  con- 
"  structive  falsehood,  by  the  same  rule  falsehood  may 
"  become  constructive  truth.  It  was  said  by  coun- 
"  sel  upon  the  argument  of  this  cause,  that  the  rule 
"  contended  for  by  the  appellants  would  tend  to  pro- 
"  duce  and  encourage  litigation  and  multiply  suits 
"  for  the  benefit  of  the  legal  profession,  while  the 
"  reverse  would  be  productive  of  great  principles  of 
"  utility  and  economy.    It  may  be  said  with  equal 
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"  propriety,  that  if  our  system  of  jurisprudence  was 
"  exchanged  for  the  arbitrary  laws  of  the  East ;  if  ouj 
"  courts  and  juries  were  dispensed  with  and  justice 
"  measured  out  by  the  nod  of  the  lawgiver  and  exe- 
"  cuted  by  the  bastinado  and  bow-string,  our  admin- 
"  istration  of  justice  would  be  more  summary  as  well 
"  as  more  economical ;  and  the  services  of  the  legal 
"profession  might  be  altogether  dispensed  with. 
"  This  being  an  appeal  from  chancery,  it  is  our  duty, 
"  as  a  court  of  equity,  to  pass  upon  both  the  law  and 
"the  fact.  The  law  has  been  already  discussed; 
"  and  although  leaving  the  goods  in  the  possession  of 
"Stoddard  was  conclusive  evidence  of  fraud  until 
"  explained,  I  am  disposed  to  regard  the  bona  fide* 
"  of  the  transaction  as  abundantly  established  by  the 
"  pleadings,  or  rather  by  the  answer,  which  is  evi- 
"  dence.  It  is  fully  established  that  the  assignment 
"  was  not  made  for  the  purpose  or  with  the  intent  to 
"  hinder  or  defraud  creditors,  but  in  payment  of  an 
"  actual  subsisting  debt,  and  that  the  property  was 
"  left  with  Stoddard,  as  the  agent  of  Thurber  and 
"  Townsend,  for  the  sole  purpose  of  closing  up  the  busi- 
"  ne9S  for  their  benefit,  without  disguise  or  conceal- 
"  ment  This,  in  my  judgment,  ought  to  satisfy  a 
"jury  of  the  fairness  and  honesty  of  the  transaction 
"and  that  the  assignment  was  not  made  for  the 
"  purpose  or  with  the  intent  to  hinder  or  defraud 
"  creditors,  which,  under  the  view  I  have  taken,  is 
u  all  that  is  necessary.  I  discover  nothing  in  this 
"  matter  at  war  with  law,  equity  or  good  morals. 
u  I  am,  therefore,  for  reversing  the  decree  of  his 
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"  Honor  the  Chancellor  and  of  affirming  the  decree 
u  of  the  vice-chancellor  of  the  fifth  circuit  "(a) 


(a)  The  following  cases,  embracing  the  question  of  fraudulent  trans- 
fers and  assignments,  are  to  be  found  reported  since  the  Revised 
Statutes  went  into  operation :  Armstrong  v.  Byrne,  1  Edwards's  V.  C. 
Rep.  79 ;  Lentilhon  v.  Moffat,  lb.  451 ;  Mills  v.  Levy,  2  lb.  188 ;  Eons 
y.  Woolsey,  lb.  289;  Taylor  v.  MiUs,  lb.  818;  Coming  Y.White,  2 
Paige's  0.  R.  567 ;  Ames  v.  Blunt,  5  lb.  18  ;  Waterbury  v.  Sturtevant, 
18  Wendell's  R.  858 ;  Van  Wyck  v.  Seward,  lb.  875 ;  Hone  y.  Hen- 
rique*, 18  lb.  240 ;  8.  G.  2  Edwards's  V.  C.  Rep.  120 ;  Grover  v.  Wakeman, 
11  Wend  187;  &  <7.  4  Paige's  0.  R.  28;  Cunningham  y.  Freeborn,  11 
Wend.  240;  &  £  1  Edwards's  V.  C.  Rep.  256;  Bailey  y.  £ttrton,  8 
Wend.  889;  MUU  y.  Argal^  6  Paige's  C.  R.  577;  Bank  of  U.  S.  y. 
Houseman,  lb.  526 ;  Fan  TTyci  t.  Seward,  lb.  62 ;  &  C.  1  Edwards's  V. 
C.  Rep.  827;  Manhattan  Co.  v.  Bhertson,  6  Paige,  457 ;  2faras  t.  Ifor**, 
lb.  108;  &9i*fi#  y. Fisher,  19  Wend.  181;  Randall  v.  &**,  17  lb.  54; 
Fori  y.  Lowry,  Q>.  492 ;  Jackson  ex  dem.  Merrick  y.  Port,  15  lb. 
588 ;  ^wiAj  t.  Cross,  lb.  628  ;  l&art  t.  French,  13  lb.  570 ;  Crary  v. 
Sprague,  12  lb.  41 ;  Gardner  y.  ^oVmim,  lb.  297 ;  Jackson  em  dem. 
Bigelow  v.  Timmerman,  lb.  299 ;  flWftna  y.  2?ru*A,  9  lb.  198;  £aft  v. 
Tuttle,  8  lb.  875 ;  Jackson  ex  dem.  Bigelow  y.  Timmerman,  7  lb.  486 ; 
2Tar«  y.  flhma,  7  Paige's  0.  R.  87  ;  Bank  of  Orange  Co.  y.  Fink,  lb.  87 ; 
Butlerv.  Stoddard,  lb.  168 ;  Sogers  v.  Deforest,  lb.  272 ;  A  (7.  on  appeal, 
22  Wend.  272;  Bamum  y.  Hempstead,  lb.  568;  TftwZ  y.  AJard,  8  lb. 
556 ;  iteo*  v.  ^Wry,  lb.  417  ;  Ledyard  v.  ^u^^r,  9  lb.  182  ;  Ellsworth 
y.  Cuyler,  lb.  418 ;  Bogert  v.  Haight,  lb.  279  ;  Boardman  y.  Halliday, 
10  lb.  228;  £tn?  y.  TTifeoB,  11  lb.  589;  Jf&irtfar  y.  Hoytradt,  lb. 
495  ;  P2oru;2;"  v.  Schermerhorn,  8  Barb.  Ch.  R.  644;  5<wwj/  y.  OWflfoi, 
2  Comst  865 ;  Leitch  y.  Hollister,  4  Gomst.  211 ;  Hastings  v.  Belknap, 
1  Denio,  190;  ^p«w  y.  JFiznk^  8  Denio,  607;  Sheldon  y.  ZW?<?,  4 
Denio,  217;  Goodrich  y.  itotwtt,  6  Hill,  488;  Kellogg  y.  Slauson,  1 
Kernan,  802 ;  GmmwA  v.  Sedgwick,  1  Barb,  a  C.  Rep.  210 ;  TFeM  ▼. 
Daggett,  lb.  9 ;  Arry  y.  Riley,  lb.  807 ;  JKkAcoci  y.(  Cadmus,  lb.  881 ; 
Strong  y.  Skinner,  4  lb.  546 ;  Browning  v.  frart,  6  lb.  91 ;  Litchfield  y. 
Pefcm,  lb.  187;  Jitfritf  y.  2*t«d»,  lb.  470;  Z*ks&  y. KeUey,1  lb.  466; 
Doremus  y.  Zww,  8  lb.  124 ;  Woodbum  v.  Mother,  9  lb.  255 ;  Whitney 
y.  froiM,  11  lb.  198;  Fan  £to«m  v.  ITafibtff-,  11  lb.  287;  Burdick  y. 
Post,  12  lb.  168;  Moir  v.  JBnwwi,  14  lb.  89 ;  KeUogg  y.  Slauson,  15  lb. 
56 ;  Ogden  v.  Pefrw,  15  lb.  560 ;  .ffa«  y.  Arnold,  lb.  599 ;  Jfann  y. 
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Under  the  provisions  of  the  statute,  unless  an 
assignment  made  by  a  debtor  for  the  benefit  of  his 
creditors  is  accompanied  by  an  immediate  delivery 
of  the  assigned  property  and  is  followed  by  an 
actual  and  continued  change  of  possession,  courts  are 
bound  to  presume  it  fraudulent  and  void  as  against 
creditors  and  to  regard  it  as  conclusively  so  unless 
they  are  satisfied  that  it  was  made  in  good  faith  and 
without  any  intent  to  defraud :  Oonnah  v.  Sedgwick, 

I  Barb.  S.  C.  Rep.  210 ;  and  see  this  case  as  to  what 
amounts  to  a  delivery  and  an  actual  and  continued 
change  of  possession.  The  continuing  to  carry  on 
the  business  of  the  assignor  in  the  same  way  in 
which  it  was  conducted  prior  to  the  assignment, 
retailing  the  goods,  replenishing  the  stock  from  the 
proceeds  of  the  sales  and  keeping  no  account  of  the 
assigned  property,  amounts  to  a  breach  of  trust 
which  will  authorize  the  appointment  of  a  receiver : 
Ib. 

An  assignment  will  be  fraudulent  and  void  where, 
by  its  express  terms,  the  trustees  are  authorized  to 
sell  the  property  on  credit ;  and  a  receiver  will  be 
appointed:  Bcvrney  v.  Griffm,  2  Comstock,  365; 
Porter  v.  Williams  y  5  Selden,  142 ;  Whitney  V.  Krows, 

II  ib.  198  ;  BurdicTc  v.  Post,  12  ib.  168 ;  D'lvemois 
v.  LewUt,  13  ib.  63. 

Witbeck,  17  Ib.  888 ;  Vance  ▼.  PhUipe,  6  Hill,  488 ;  Bellow  y.  Part- 
ridge,  19  Barb.  S.  C.  R.  176 ;  Nicholi  v.  McEwen,  21  Ib.  65 ;  Clark  y. 
Fuller,  lb.  128 ;  Piner.  Rickert,  Ib.  169 ;  Crippenr.  Hudson,  8  Kernan, 
161 ;  Porter  v.  William*,  5  Selden,  142 ;  Murray  y.  Judeon,  Ib.  78 ;  Bath- 
bun  v.  Plainer,  18  Barb.  272 ;  Jacobs  v.  Alien,  Ib.  549 ;  Ely  y.  Cook,  Ib. 
612 ;  Bank  of  Silver  Creek  v.  Talcott,  22  Ib.  550;  Uhemm  v.  Leavitt, 
28  Ib.  68. 
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A  judgment  creditor,  pending  his  action  to  have 
a  prior  assignment  of  real  and  personal  property 
declared  fraudulent  as  against  creditors,  may  have 
an  order  that  the  land  be  conveyed  to  a  receiver, 
during  the  litigation.  And,  on  a  decree  adjudging 
the  assignment  fraudulent,  may  have  a  sale  of  the 
land  by  the  receiver  for  the  payment  of  his  judg- 
ment :  Chavtauqiie  County  Bank  v.  White,  2  Seld. 
236,  rev'g,  6  Barb.  589. 

The  only  property,  held  in  trust  for  a  debtor, 
which  cannot  be  reached  by  a  creditor's  bill  against 
him,  is  that  which  is  held  in  trust  to  receive  the 
rente  and  pronto  and  income  thereof  and  apply 
such  rents  or  income  to  the  support  of  the  cestui 
que  trust;  that  is,  an  interest  in  trust  property 
which  the  cestui  que  trust  has  not  the  power  to 
alienate  by  any  sale  or  assignment  executed  by  him : 
Degratw  v.  Clason,  11  Paige's  Chan.  Reports,  136. 
And  where  the  interest  of  the  defendant  in  trust 
property  is  such  that  he  cannot  alienate  it  by  a  vol- 
untary conveyance,  such  interest  will  not  pass  to 
the  receiver  by  a  general  assignment  of  all  the 
defendant's  property,  choses  in  action  and  equitable 
interests  executed  under  an  order  of  the  court  of 
chancery  upon  a  creditor's  bill:  lb.  An  annuity 
bequeathed  by  the  testator  to  his  widow  in  lieu  of 
her  dower  and  charged  upon  his  real  and  personal 
estate  by  his  will,  is  liable  to  the  claims  of  the  cred- 
iters  of  the  widow  and  may  be  reached  by  a  cred- 
iter's  bill  against  her :  lb.  But  where  the  interest 
of  the  defendant  in  a  trust  fund  is  such  that  he  has 
a  right  to  sell  it,  he  is  bound  in  equity  to  appro- 
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priate  it  to  the  payment  of  his  honest  debts,  and  lie 
must  assign  it  to  the  receiver  in  a  creditor's  suit :  lb. 
Where  a  receiver,  appointed  in  a  creditor's  suit  is 
entitled  to  the  personal  property  of  the  defendant 
and  the  rents  and  profits  of  his  real  estate,  if  the 
defendant  neglects  to  make  a  sufficient  transfer,  so 
as  to  give  to  the  receiver  a  legal  title  to  the  prop- 
erty, the  court,  upon  a  bill  or  complaint  filed  by 
the  receiver,  will  protect  his  rights  against  sheriffs 
and  others  who  have  seized  upon  the  property  to 
prevent  his  obtaining  possession  thereof:  Albany 
City  Bank  v.  Schermerhorn,  9  Paige's  C.  R.  372. 

A  receiver  in  a  judgment  creditor's  suit  is  entitled 
to  the  debtor's  things  in  action,  in  preference  to  one 
who  purchased  the  same  with  notice  of  the  suit  after 
the  bill  was  filed  and  efforts  made  to  serve  the  pro- 
cess to  answer.  This  was  held  although  there  had 
been  only  slight  diligence  used  to  effect  the  service ; 
there  being  no.  collusion  or  concealment :  Weed  v. 
Small,  3  Sand.  Chan.  Rep.  273. 


Judgment  creditor's  bill  against  fraudulent  judg- 
ment. 

The  Revised  Statutes  of  the  State  of  New  York 
authorize  a  bill  to  be  filed  to  discover  fraud  in  con- 
fessing a  judgment,  purporting  to  be  for  a  sum  or 
debt  due,  when,  in  fact,  nothing  or  only  a  part  of 
the  sum  mentioned  in  the  warrant  of  attorney  or 
judgment  is  due:  2  R.  8.  173;  and  the  case  of 
Sewatt  V.R.M.&  L  HusseU^  2  Paige's  C.  R.  175, 
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was  one  of  this  kind.    The  defendants  were  mer- 
chants in  New  York ;  and  failed.    They,  then,  con- 
fessed a  judgment  to  W.  S.  Smith,  their  brother-in- 
law,  for  $25,000;  under  which  judgment  the  furni- 
ture of  RM.  Russell,  with  other  property,  was  sold. 
The  furniture  was  bid  in  by  Smith  and  left  in  the 
possession  of  R.  M.  Russell.    By  the  answer  of  the 
defendants,  it  appeared  that  this  judgment  was  given 
to  secure  a  debt  of  $2,850  to  Smith  and  to  enable 
him  to  collect  the  residue  of  such  judgment  and  to 
apply  the  money  in  payment  of  such  of  the  creditors 
of  the  firm  as  R.  M.  Russell  should  thereafter  desig- 
nate.   The  property  of  the  firm,  which  could  not  be 
reached  by  an  execution,  was  assigned  by  R.  M. 
Russell  to  Israel  Russell,  his  copartner,  in  trust,  in 
the  first  place,  to  pay  Israel  Russell  the  costs  and 
expenses  of  executing  his  trust,  the  expenses  of  pro- 
curing R.  M.  Russell's  discharge  under  the  insolvent 
act  and  the  expenses  of  prosecuting  and  defending 
all  suits  in  law  or  in  equity,  and  to  apply  the  residue 
to  the  payment  of  the  debts  of  the  firm,  in  the  order 
prescribed  in  a  schedule  annexed  to  the  assignment. 
"  There  must  be  a  decree,"  said  the  chancellor,  u  de- 
claring the  assignment  fraudulent  and  void  as 
"  against  the  complainant  and  other  creditors  of  the 
44  firm.    It  must  also  be  referred  to  a  master  in  the 
44  city  of  New  York  to  appoint  a  receiver  of  the 
44  property  and  effects  of  the  company  and  of  the 
44  defendants  individually ;  and  to  collect  and  apply 
44  the  same  to  the  satisfaction  of  the  complainant's 
44  judgment.    And  the  defendants  must  assign  and 
44  deliver  over,  on  oath,  to  the  receiver,  all  the  prop- 
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"  erty  and  effects  of  the  firm  and  of  each  of  them 
"  individually,  and  all  books  of  accounts  and  choses 
"  in  action  relating  thereto,  as  the  master  shall  direct. 
u  The  receiver  is  also  to  be  directed  to  pay,  out  of 
((the  proceeds  thereof,  the  complainant's  costs  in 
"  this  suit  to  be  taxed  and  the  amount  of  his  judg- 
"  ment  with  interest.  The  proceeds  of  the  property 
"  and  effects  of  the  firm  to  be  first  applied  for  that 
"  purpose."  See  also,  Bwrns  v.  Morse,  6  Paige's  C. 
R.  108. 

Insolvent  Assignee. 

The  court  of  chancery  will  never,  for  a  moment, 
sanction  the  idea  that  debtors,  in  failing  circum- 
stances, shall  be  permitted  to  put  their  creditors  in 
the  power  of  an  insolvent  assignee,  by  a  voluntary 
assignment  of  property  to  him,  although  it  is  ex- 
pressly to  be  for  the  payment  of  debts  or  for  his 
indemnity  against  prior  responsibilities.  A  debtor 
may  lawfully  prefer  one  creditor  to  another  and 
indemnify  his  sureties  in  preference  to  either ;  but 
he  has  no  equitable  right  to  jeopardize  the  honest 
claims  of  any,  by  assigning  his  property  to  trustees 
who  are  irresponsible.  And  the  proper  course  for 
the  court  in  such  cases  is  to  appoint  a  receiver,  on 
the  application  of  the  parties  for  whose  benefit  the 
fund  is  assigned.  This  was  said  by  Chancellor  Wal- 
worth in  Haggwrty  v.  PiUman^  1  Paige's  C.  R.  298. 
There,  upon  the  motion,  the  defendant,  assignee,  de- 
nied any  intention  to  misapply  the  funds ;  but  did 
not  negative  the  charge  against  him  of  insolvency. 
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A  receiver  was  appointed,  with  the  usual  powers ; 
and  a  reference  to  a  master  was  directed  to  appoint 
a  suitable  person  and  to  decide  as  to  the  amount  and 
competency  of  sureties  to  be  given ;  but  the  assignee, 
who  was  a  preferred  creditor  in  the  assignment,  was 
not  required  to  pay  over  the  money  actually  col- 
lected by  him  under  the  assignment,  except  so  far  as 
it  exceeded  the  amount  of  his  own  debt :  &  P.,  Keyes 
v.  Brushy  2  Paige's  C.  R.  311.  In  Conah  v.  Sedg- 
wick, 1  Barb.  S.  C.  Rep.  210,  it  was  also  decided 
that  the  insolvency  of  the  assignee  was  also  a  good 
cause  for  the  appointment  of  a  receiver  of  the  as- 
signed property.  That  the  selection  of  an  insolvent 
person  as  assignee,  was  a  fraud  upon  the  rights  of 
creditors  and  evidence,  on  the  part  of  the  assignor, 
of  an  intention  to  delay  and  hinder  them  in  the  col- 
lection of  their  debts. 

Debtor  coercing  creditors. 

All  instruments  made  by  a  debtor  in  failing  cir- 
cumstances to  hinder,  delay  or  defraud  creditors, 
will  be  set  aside;  and  the  property  embraced  by 
them,  not  distributed  pursuant  to  the  trusts  of  such 
instruments,  will  be  laid  hold  of  by  a  court  of 
equity  through  a  receiver.  The  fraud  arising 
from  a  coercion  of  creditors,  is  a  common  ground 
for  setting  aside  assignments  of  debtors'  property 
and  placing  the  avails  in  a  receiver's  hands :  as  in 
Armstrong  v.  Byrne,  2  Edwards's  V.  C.  Rep.  79, 
where  the  debtor  made  it  a  condition  to  a  creditor's 
receiving  a  dividend,  that  he  should  release  the  re- 
mainder of  his  debts ;  in  ZentUhon  v.  Moffat,  ib.  451, 
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where  it  was  a  condition  that  the  debtor  was  to 
have  a  power  of  appointment  of  so  much  as  would 
,  otherwise  apply  to  creditors  not  coming  in  within 
sixty  days ;  and  in  Wakeman  v.  Grover,  4  Paige's  C. 
R.  23,  S.  0.  on  appeal,  11  Wend.  187,  where  an  in- 
solvent debtor  made  an  assignment  of  his  property 
to  trustees  of  his  own  selection,  and  excluded,  in  the 
assignment,  certain  of  his  creditors  from  any  participa- 
tion in  the  assigned  property,  unless  they  consented 
to  take  their  share  of  the  surplus,  after  paying  cer- 
tain preferred  creditors  and  discharging  the  assignor 
from  all  further  liability,  whether  their  debts  were 
paid  or  not. 


Receiver's  powers  <md  restrictions  under  judgment 

creditor's  suit. 

The  192d  rule  of  the  late  court  of  chancery  of 
the  State  of  New  York  defined  certain  of  the  pow- 
ers and  duties  which  attach  to  a  receiver  appointed 
in  suits  commenced  by  a  judgment  creditor.  The 
present  supreme  court  has  adopted  the  same  rule  in 
all  its  words  (Rule  76) ;  and  its  provisions  can  be 
used  as  well  in  "  supplementary  proceedings  "  as  in 
matters  which  we  are  now  discussing. 

By  this  (76th)  Rule,  it  is  declared  that  every 
receiver  of  the  property  and  effects  of  the  debtor 
shall  have  general  power  and  authority  to  sue  for 
and  collect  all  the  debts,  demands  and  rents  belong- 
ing to  such  debtor ;  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  character. 
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This  is  believed  to  be  a  power  attached  to  the  office 
of  receivers  generally. 

He  has  power  to  sue  in  the  name  of  the  debtor, 
where  it  is  necessary  or  proper  for  him  to  do  so : 
Same  rule.  These  words  "  necessary  and  proper," 
leave  it  still  doubtful  in  what  cases  he  would  choose 
to  risk  a  suit  in  the  debtor's  name,  without  the  par- 
ticular sanction  of  the  court  and  where  no  indem- 
nity has  been  given :  for,  it  is  not  common  to  bring 
actions  without  leave  of  the  court  or  where  security 
is  not  given :  see  ante,  p.  135,  and  Merritt  v.  Lyon 
(16  Wend.  410),  there  referred  to.  Where  a  person 
does  not  pay  a  receiver  a  debt,  it  may  be  thought 
by  such  receiver,  "  necessary  or  proper "  to  sue ; 
and  yet  the  doing  so  may  end  in  an  inability  to  col- 
lect even  the  costs ;  and  in  such  a  case,  the  receiver 
would  "not  be  allowed  for  the  costs  of  any  suit 
"  brought  by  him  against  an  insolvent  from  whom 
44  he  is  unable  to  collect  his  costs,  unless  such  suit  is 
"  brought  by  order  of  the  court  or  by  the  consent  of 
"  all  persons  interested  in  the  funds  in  his  hands :" 
Same  rule.  It  would,  therefore,  be  more  desirable, 
in  most  cases,  to  apply  for  leave  to  sue ;  and  we 
refer  the  reader  to  p.  137,  cmte,  where  a  form  of  a 
petition  and  order  to  sue,  with  remarks  thereon,  will 
be  found.  The  power  here  given,  to  commence  an 
action  in  the  name  of  the  debtor,'  does  not  seem  to 
dispense  with  an  indemnity  on  the  fund  from  the 
receiver  to  protect  the  debtor  against  costs  and 
damages  on  account  of  the  use  of  his  name. 

The  receiver  may,  also,  apply  for  and  obtain  an 
order  of  course  that  the  tenants  of  any  real  estate, 

31 
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belonging  to  the  debtor  or  of  which  he  is  entitled  to 
the  rents  and  profits,  attorn  to  such  receiver  and  pay 
their  rents  to  him:  Savne  rule,  (76th.)  From  the 
way  in  which  the  author's  precedents  run,  there 
will  be  no  occasion  to  make  a  special  order  for  this 
purpose,  as  (it  will  be  perceived)  provision  is  made 
in  the  original  order  for  such  attornment.  And 
as  to  the  mode  of  attorning,  see  p.  127,  ante. 

He  is  also  permitted  to  make  leases,  from  time  to 
time,  as  may  be  necessary,  for  terms  not  exceeding 
one  year :  Same  rule,  (76th.)  This  is  a  power  at- 
taching to  all  receivers :  while  they  are  restricted  to 
granting  leases  for  a  further  term,  save  under  the 
special  order  of  the  court:  see  p.  122,  ante. 

Whether  the  court  of  chancery,  upon  a  creditor's 
bill,  will  authorize  the  receiver  to  take  the  rents 
and  profits  of  the  defendant's  real  estate,  which  has 
been  sold. on  execution,  during  the  fifteen  months 
allowed  for  the  redemption  thereof,  qucere :  Albany 
Oity  Bank  v.  Schermerhorn,  9  Paige's  C.  R.  372. 

A  receiver's  sale  of  land  is  not  invalidated  by 
honest  but  mistaken  representations  by  him,  and  by 
the  agent  making  the  sale,  at  the  time  of  the  sale, 
as  to  the  value  of  the  property  in  reference  to  the 
prior  liens  or  that  a  judgment  was  a  lien  which  was 
not  a  lien :  Chautanque  County  Bank  v.  White,  2 
Seld.  236 ;  rev'g,  6  Barb.  489. 

It  is  also  made  the  duty  of  the  receiver,  without 
any  unreasonable  delay,  to  convert  all.  the  personal 
estate  and  effects  into  money.  But  he  is  not  to  sell 
any  real  estate  of  the  debtor,  without  the  special 
order  of  the  court :  Same  rule,  (76th.)    A  plaintiff 
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is  entitled  to  a  discovery  of  all  the  real  estate  of  the 
defendant ;  and  if  it  be  within  the  State,  it  can  be 
reached  by  an  execution  out  of  this  court ;  while, 
should  it  be  elsewhere,  the  defendant  may  be  com- 
pelled, by  an  order  of  the  court,  to  transfer  it,  by  a 
proper  conveyance,  to  a  receiver,  to  be  sold  and 
applied  to  the  payment  of  the  complainant's  debt : 
Le  Rmj  v.  Rogers,  3  Paige  C.  R.  236.  Mr  Hoff- 
man says,  "In  Clark  v.  Hone,  1837,  the  defendant 
« transferred  specifically  to  the  receiver  certain  con- 
"  tracts  for  lands  in  Florida,  which  were  afterwards 
"ordered  to  be  sold:"(a)  2  Hoff.  Ch.  Pract.  115, 
note  (3). 

A  discovery  of  real  estate  might  arise  either  on 
answer  or  the  examination  of  a  party  before  the 
appointment  of  a  receiver  or  afterwards.  If  such 
discovery  should  be  made  before  such  appointment, 
then,  it  is  believed  that  the  fact  should  be  brought 
before  the  court,  on  a  short  petition  or  affidavit, 
with  a  motion  that  the  complainant  have  leave  to 
issue  an  alias  execution  at  law,  without  prejudice  to 
his  complaint  and  the  injunction,  and  so  that  all 
proceedings  in  the  suit  may  stay  until  the  sheriff 
shall  have  made  his  return  on  such  second  exe- 
cution.^)  But  where  a  receiver  has  been  appointed 


(a)  And  see  observations  as  to  reaching  and  making  property,  out  of 
the  jurisdiction,  available,  page  6,  ante. 

(6)  If  nothing  be  done  with  the  real  estate  until  after  a  decree  and  no 
receiver  has  been  appointed,  then  the  court  can  sell  it  under  an  exe- 
cution :  2RS.  188,  {110.  In  Fdmetton  v.  Lyde,  1  Paige's  G.  R.  648, 
which  occurred  before  the  statute,  a  master  was  directed  to  sell  it 
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and  the  real  estate  is  vested  in  him  (by  the  neces- 
sary transfer  or  assignment  or  by  force  of  the  Code), 
then  should  come  a  petition  from  the  receiver  to 
sell  under  the  rule : 

V 

Petition  : 

To  the  Justices  of  the  Supreme  Court  of  the 
State  of  New  York. 

[Title  of  the  suit.] 

The  petition  of  A.  JB.,  receiver  \ 
in  this  suit,  ) 

Respectfully  showeth : 

That)  by  an  order  of  this  court, 

made  before,  dec.,  on  the  day  of ,  your 

petitioner  was  appointed  receiver  of  &c. ;  that  your 
petitioner  gave  the  requisite  bond,  loith  sureties,  as 
security  which  has  been  long  ago  approved  and  fled; 
and  yowr  petitioner  has  acted  and  is  acting  under  the 
trusts  of  his  said  receivership.  {And  your  peti- 
tioner further  shows  that,  under  an  order  of  this 
court  in  the  above  action,  the  defendant,  C.  D.,  was 
required  to  transfer  and  make  over  to  a  receiver  all 
his  estate  and  effects,  &c.  /  a/nd  he  did,  in  pursuance 
thereto^  fransfer  and  make  over  the  same  to  yowr 
petitioner  as  such  receiver,  by  a  certain  deed  or 
instrument  in  writing  bearing  date,  &c.,  as  will 
more  fully  appear  by  reference  to  the  original  deed 
or  instrument  in  your  petitioner's  possession  or  to 
the  record  thereof  in  the  office  of  the  register  of  the 
city  and  county  of  New  York,  in  lib. of  Con- 
veyances, page .)    And  yowr  petitioner  further 

shows,  that  since  yowr  petitioner's  appointment  and 
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by  the  answer jf  the  said  0.  D.  (or,  by  and  through 
a  reference,  &c)  it  has  been  discovered  that  he  is 
entitled  to  the  fee  of  a  certain  tract  of  land  situated, 
<&c.,  subject  to,  &c.  [Here  describe  the  property  and 
interest  of  the  party  in  it,  with  the  incumbrances, 
as  accurately  as  possible,  as  well  as  its  value  as  far 
as  it  can  be  known].     That  your  petitioner  has 
found  no  goods  or  chattels  or  choses  in  action  of  the 
said  C.  D.  out  of  which  any  money  can  be  made  by 
collection,  suit  or  sale  /  and  the  said  [tract  of  land] 
is  the  only  available  property ;  that  this  action  is 
founded  on  a  judgment  creditor's  complaint,  and  your 
petitioner  is  desirous  of  selling  all  the  right,  title  and 
interest  of  the  said  C  D.  /  but  cannot  do  so,  in  con- 
sequence of  the   Kith  standing  rule  of  the  court, 
without  a  special  order : 

Your  petitioner,  therefore,  prays,  that  your 
honor  will  grant  an  order,  allowing 
your  petitioner,  as  such  receiver,  to  sell, 
at  public  auction,  all  the  right,  title 
and  interest  of  the  said  C.  D.  of  and 
in  the  said  certain  [tract  of  land],  and 
give  a  deed  therefor  ;  and  so  thai  the 
send  C.  D.,  join  in  such  deed  if  the 
purchaser  require  it  or  for  such  other 
or  further  order  as  the  court  may  see 
fit  to  maker   And,  dec. 

[Jurat] 

A  copy  of  the  petition  ought  to  be  served  on  the 
complainant  and  defendant.  The  latter  should  cer- 
tainly know  of  it :  for  he  may  show  that  the  valid- 
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ity  of  the  judgment  remains  in  question  or  some 
other  point  sufficient  to  check  a  coercive  sale. 

If  the  sale  should  be  allowed,  then  will  come  the 
order  upon  it. 

Form  of  order  : 

At  a  Courts  &c. 

Present,  <&c. 

[Title.] 

On  reading  and  fling  the  petition  of  A.  B.,  the 
receiver  in  this  cation,  ashing  for  leave  to  sell,  &c. 
[here  recite  sufficient  of  the  petition  to  show  its 
general  character]  ;  and  also  on  reading  amd  fling 
an  affidavit  of  due  service  of  notice  of  motion-on  the 
petition  upon  the  complainant  and  defendant  /.  and 
after  hearing  Mr.  S.  M.,  of  counsel  for  the  said  peti- 
tioner :  it  is  ordered  thai,  the  said  A.  B.,  as  receiver 
herein,  do  and  he  is  hereby  authorized  and  allowed 
to  sell,  at  public  auction,  at  [the  Merchants'  Ex- 
change in  the  city  of  New  York],  all  the  right,  title 
and  interest  of  the  said  defendant,  C.  D.,  of  and  in 
all  that  certain  tract  of  land,  &c;  thai  the  sale  he 
made  at  the  risk  of  the  purchaser  for  cash  ;  that  the 
said  receiver  shall  give  [three  or  six]  weeks  (a)  pub- 
lic notice  of  the  time  and  place  of  such  sale  in  one  of 


(a)  See  the  order  in  Edmuton  t.  Lyde,  1  Paige's  0.  R.  642.  The 
statute  relating  to  trustees  of  insolvent  debtors  allows  them  to  sell  real 
estate  on  giving  at  least  fourteen  days'  public  notice.  But  it  is  believed 
that  the  court  would  be  governed  by  rules  and  statutes  which  apply  to 
sales  by  sheriffs  and  referees. 
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the  public  newspapers  in  the  [city  of  New  York],  at 
least  twice  in  each  week ;  and  that  the  receiver  exe- 
cute a  conveyance  or  assignment  to  the  purchaser ; 
and  that  the  defendant,  C.  D.,  if  required  by  the  pur- 
chaser, join  in  the  said  conveyance  or  assignment,  as 
the  said  referee  may  direct  ;  and  that  the  said  A.  B., 
as  such  receiver,  and  also  the  said  defendant,  C.  D. 
(if  required  to  join  in  such  conveyance  or  assign* 
merrf)  shall  stipulate  therein  that  the  purchaser  be 
at  liberty  to  use  their  or  either  of  their  names  if  he 
shall  deem  it  necessa/ry,  in  any  suits  or  proceedings 
in  relation  to  the  subject  matter  of  the  said  sale,  Tie 
giving  to  the  said  receiver  and  to  the  said  A.  JB.  such 
indemnity  against  the  costs  of  any  such  suits  or  pro- 
ceedings as  may  be  directed  by  this  court  previous  to 
the  commencement  of  any  such  suits  or  proceedings. 

m 

An  advertisement,  bearing  the  title  of  the  nit, 
may  easily  be  framed  from  this  order.  We  have 
inserted  one  in  relation  to  the  sale  of  debts  at  page 
152,  ante. 

A  receiver  is  not  to  be  allowed  for  the  costs  of 
any  suit  brought  by  him  against  an  insolvent  from 
whom  he  is  unable  to  collect  his  costs,  unless  such 
suit  is  brought  by  order  of  the  court  or  by  the  con- 
sent of  all  persons  interested  in  the  funds  in  his 
hands:  Rule  76.  At  p.  137,  ante,  will  be  found  a 
precedent  of  a  petition  and  order  to  bring  an  action, 
with  accompanying  remarks. 

He  may  sell  desperate  debts  and  all  other  doubt- 
ful claims  to  personal  property,  at  public  auction, 
giving,  at  least,  ten  day^  public  notice  of  the  time 


• 
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and  place  of  such  sale ;  see  the  form  of  an  advertise- 
ment for  the  sale  of  bad  debts,  page  155,  ante.  It 
has  reference  to  a  special  application  ;  but  requires 
the  slightest  alteration,  if  any,  to  make  it  conform  to 
a  case  under  the  76th  rule. 

The  receiver  is  to  hold  the  property  and  effects 
of  the  debtor  for  the  benefit  of  all  the  creditors 
who  have  commenced  or  shall  commence  similar 
suits  during  the  continuance  of  his  trust,  to  be 
disposed  of  according  to  their  legal  or  equitable 
priorities. 

He  must  give  security  sufficient  to  cover  the 
whole  property  and  effects  of  the  debtor,  which 
may  come  into  his  hands  by  virtue  of  his  offica 
He  cannot  pay  over  the  funds  in  his  hands  to  the 
parties  or  to  any  other  person,  without  being  spe- 
cially authorized  to  do  so  by  an  order  or  decree  of 
the  court.  Where  a  suit  is  not  ended,  a  party  and 
not  the  receiver  should  apply  to  pay  over  funds  in 
the  hands  of  the  latter. 

Nor  can  a  receiver,  in  a  judgment  creditor's  suit, 
be  discharged  from  his  trust  without  a  special  order 
to  be  obtained  upon  a  written  consent  of  all  the 
parties  interested  in  the  property  in  his  hands  or 
upon  due  notice  of  the  application..  One  of  the 
latter  chapters,  containing  the  final  accounting  and 
discharge,  should  be  examined  in  connection  with 
this  passage. 

Where  another  suit  is  commenced  after  the  ap- 
pointment of  a  receiver,  the  same  person  may  be 
appointed  receiver  in  such  subsequent  suit;  and 
must  give  such  further  security  as  the  master  exe- 
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cuting  the  last  order  shall  direct.  Where  he  does 
not  or  cannot  give  the  additional  security,  he  will 
be  discharged  altogether,  with  his  expenses :  Smith 
on  Heceivers,  192. 

He  must  keep  a  separate  account  of  any  property 
or  effects  of  the  debtor  which  have  been  acquired 
since  the  commencement  of  the  first  suit  or  which 
may  be  assigned  to  him  under  the  appointment  in 
the  last  cause :  Old  Chomcery  Mule  194. 

Besides  the  above  powers,  defined  by  express 
rule,  a  receiver  in  a  judgment  creditor's  suit  has  the 
authority  and  rights,  so  far  as  they  can  apply,  that 
attach  to  receivers  generally;  and  for  these  we 
would  refer  to  p.  113  <mte. 

Although  a  judgment  debtor  takes  the  benefit  of 
the  insolvent  act  after  his  creditor  has  filed  a  bill, 
yet  the  assignee  under  the  act  has  a  right  only  to 
the  surplus,  after  payment  of  the  complainant's 
debt.  The  defendant,  after  the  service  of  the  in- 
junction, can  only  make  an  assignment  subject  to 
the  prior  equity  of  the  complainant.  A  receiver 
will  hold  the  property  of  the  judgment  debtor  in 
trust  for  the  creditors  who  file  bills  before  the  debtor 
has  actually  made  an  assignment  under  the  act: 
Corning  v.  White,  2  Paige's  C.  R.  567.  By  the 
195th  Rule  of  the  New- York  Chancery,  an  injunc- 
tion would  not,  ordinarily,  prevent  a  judgment 
debtor  from  taking  the  benefit  of  the  act ;  but  the 
very  spirit  of  that  rule  and  the  principles  connected 
with  judgment  creditor's  bills,  keep  the  priority  of 
payment  with  the  suing  creditors. 

A  receiver  should  not  sell  too  much  of  the  debt- 
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or's  property.  In  WardeU  v.  Leavenworth,  3  Ed- 
wards's V.  0.  Rep.  244,  a  receiver  had  been  ap- 
pointed on  a  judgment  creditor's  bill ;  and  as  two 
other  suits,  of  the  same  character,  were  afterwards 
commenced,  the  receiver  became  a  receiver  also  in 
the  latter  cases.  About  one  thousand  dollars,  in  all, 
were  due  on  the  different  judgments.  The  receiver 
had  advertised  the  property  assigned  to  him  for  sale 
by  public  auction.  The  defendant  swore  that  the 
property,  so  assigned,  waa  truly  worth,  at  least, 
sixty  thousand  dollars  over  and  above  all  liens, 
claims  or  set-offs  on  the  same;  and  its  value  was 
somewhat  confirmed  by  an  accompanying  affidavit 
The  vice-chancellor  had  granted  a  preliminary  order, 
requiring  the  receiver  to  show  cause  why  the  sale 
should  not  be  stayed.  On  the  motion  to  show  cause, 
the  receiver  explained,  by  his  affidavit,  that  the 
principal  part  of  the  property  was  in  mining  stock 
and  he  had  no  means  of  knowing  the  value  of  it. 
Vice-OhwnceUor  M1 Court  considered  that,  as  the 
amount  of  the  property  in  the  hands  of  the  receiver 
was  sworn  to  be  large  and  much  more  than  sufficient 
to  satisfy  the  judgments,  it  would  be  discreet  in  the 
receiver  to  forbear  selling  by  public  auction  for  the 
present ;  «nd  he  was  directed  to  stay  such  sale  until 
the  further  order  of  the  court. 

Although  a  plaintiff  gets  a  decree  or  judgment,  yet 
it  may  happen  that  the  receiver  is  not  able  to  pay 
him  off^  owing  to  a  prior  plaintiff  having  held  back 
and  not  put  his  suit  into  decree;  leaving  the  re- 
ceiver in  doubt  how  much  to  retain  for  him.  In 
such  a  case,  it  is  not  for  the  receiver  to  move  in  the 
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matter.  It  is  presumed  that  the  active  plaintiff 
might  present  a  short  petition  or  affidavit  to  the 
court  (on  notice  and  service  of  a  copy  on  the  inact- 
ive party)  and  move  the  court  for  a  reference  to  a 
master  to  report  how  much  should  be  retained  by 
the  receiver  and  compel  the  latter  party  to  run  the 
risk  of  its  being  enough  or  ask  the  court  that  such 
sleeping  party  speed  his  suit  to  a  decree  within  a 
certain  time,  and  if  not,  then,  on  proof  of  service  of 
order  to  be  made  and  time  elapsed  and  application 
to  the  court,  the  plaintiff  be  paid  without  reference 
to  priority  between  them. 

It  may  also  happen  that,  while  the  defendant 
allows  one  party  to  take  a  decree  pro  confesso,  he 
may  be  litigating  against  a  prior  plaintiff.  In  such 
a  state  of  things,  it  would  seem  hard  that  the  plain- 
tiff, having  the  decree,  should  be  delayed  until  the 
fight  is  through  in  the  other  suit ;  and  it  is  thought 
that  a  reference  could  be  had,  on  motion  and  affi- 
davit or  short  petition,  for  a  master  to  report  what 
amount  should  be  kept  in  the  hands  of  the  receiver 
to  meet  the  ultimate  result  of  the  piior  suit  and  to 
add  whether  enough  would  remain  to  pay  the  party 
who  had  the. decree.  And  so  that  an  order  be  had 
to  that  effect  on  the  coming  in  and  confirmation  of 
the  report.  All  this  would  have  to  be  done  on 
notice  and  summons  to  the  other  party. 

Appointment  of  a  Receiver ',  before  Answer. 

The  plaintiff  has  a  right  to  apply  for  a  receiver 
after  appearance  and  before  an  answer.    It  is  no 
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sufficient  defence  to  such  an  application  to  say,  there 
may  not  be  any  property  to  protect  and  tak€>  care 
of :  as  the  plaintiff  proceeds  at  the  peril  of  costs  if 
there  should  be  none.  If  there  should  be  nothing 
for  the  receiver  to  take,  the  defendant  cannot  be 
injured  by  his  being  appointed :  Bloodgood  v.  Clark, 
4  Paige's  C.  R.  577.  It  is,  however,  to  be  gathered 
from  this  case,  that  the  motion  is  subject  to  be  met 
by  a  denial  of  the'equity  in  the  bill — not  by  a  mere 
denial  of  property,  (Mtzburgh  v.  M)eringham  6 
Paige,  29) :  but  by  something  which  would  go  to 
destroy  the  conclusiveness  of  the  judgment.  And 
even  the  bringing  of  a  writ  of  error  will  not,  neces- 
sarily, stay  proceedings  in  this  court :  Bradt  v.  Kirh- 
Patrick,  1  Paige's  C.  R.  62.  And  the  court  will 
not  go  into  the  validity  of  the  judgment.  The 
court  of  law,  wherein  it  was  obtained,  is  the  proper 
tribunal  to  uphold  or  set  it  aside :  Hone  v.  Woolsey^ 
2  Edwards's  V.  C.  Reports,  289. 

The  motion  for  a  receiver,  before  answer,  mttst  be 
on  notice ;  and  the  vice-chancellor  of  the  first  circnit 
decided,  not  to  allow  of  a  receiver  in  this  stage  of 
the  cause,  unless  the  defendant  had  been  served 
with  a  copy  of  the  bill :  Hart  v.  Time,  3  Edwards's 
V.  0.  R.  226.  In  that  case,  subpena  had  been  issued 
and  served  personally;  and,  soon  afterwards,  the 
complainant  served  on  the  defendant  a  petition  for 
a  receiver.  No  copy  of  the  bill  had  been  served. 
The  Vice-ChaTicettor :  "The  established  and,  I  con- 
"  sider,  the  better  practice  in  these  cases  is,  to  serve 
"  a  copy  of  the  bill  on  the  defendant  personally  or 
"  on  his  solicitor,  before  moving  for  a  receiver,  in- 
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"  stead  of  presenting  a  petition,  stating  what  the  bill 
"  contains,  &c.  Here,  the  defendant  has  never  seen  the 
"  bill ;  and  his  affidavit  shows  that  this  proceeding 
"  has  been  precipitated  against  him  without  neces- 
"  sity  or  any  other  previous  notice  of  the  amount  of 
"  the  judgment  or  how  much  he  was  required  to  pay, 
"  although  he  swears  he  would  have  paid  forthwith 
u  if  he  had  been  notified.  I  suppose  the  complain- 
"  ant,  as  a  matter  of  strict  right,  was  at  liberty  to  file 
"this  bill;  and  that  the  defendant  must  pay  the 
"  costs  of  it,  as  well  as  the  amount  of  his  judgment ; 
"  but,  under  the  circumstances  disclosed  in  the  de- 
u  fendant's  affidavit,  I  am  not  disposed  to  accelerate 
"  proceedings  which  are  not  in  conformity  with  the 
(l  usual  practice  and  which  are  shown  to  be  entirely 
"  unnecessary  and,  at  the  same  time,  calculated  to 
"  swell  the  amount  of  costs.  I,  therefore,  deny  this 
(&  motion  for  a  receiver ;  and  leave  each  party  to  bear 
"  his  own  costs." 

On  a  motion  for  a  receiver'  before  answer,  the 
defendant  may  meet  the  application  by  affidavits  or 
can  read  an  answer  as  an  affidavit  and  show  that  he 
has,  bona  fide,  assigned  his  property  for  the  benefit 
of  creditors.  In  such  a  case,  the  complainant  will 
be  entitled  to  a  receiver  of  the  debtor's  estate  and 
effects  not  covered  by  the  assignment ;  but  will  not 
be  allowed  one  against  the  assignee. 

If  the  complainant  should  be  unaware  of  any  such 
assignment  until  the  time  that  he  makes  his  motion 
and  be  still  desirous  of  pursuing  the  suit,  it  will  be 
well  to  take  a  receiver  restricted  to  the  unassigned 
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property,  and  amend  his  bill  by  making  the  assignee 
a  party :  Rules  43, 190,  in  Chancery. 

And  where  the  complainant  is  aware  of  such  an 
assignment  and  charges  it  to  be  void,  and  that  the 
assignee  is  insolvent  and  snch  charge  of  insolvency  is 
not  denied,  a  receiver  will  be  allowed  him  as  to  the 
assigned  property.  Bat  where  the  assignee  meets 
the  motion  and  denies  the  insolvency  by  answer  or 
affidavit,  the  receiver  will  be  denied  as  to  the  as- 
signed property ;  and  generally,  with  costs  to  the 
assignee :  but  without  costs  as  to  the  debtor. 

The  motion  for  the  receiver  and  order  consequent 
thereon  should  embrace  so  much  and  such  parts  of 
the  debtor's  property  as  the  court  may  deem  suffi- 
cient to  satisfy  the  complainant's  debt  with  interest 
and  costs.  We  also  refer  to  the  general  practice  on 
the  appointing  a  receiver,  p.  76,  ante,  as  containing 
instructions  for  the  usual  course  before  a  master  or 
referee  and  the  form  of  assignment  heretofore  given, 
in  a  case  where  the  defendant  has  to  assign  over  all 
his  estate,  p.  101,  coupled  with  those  forms  which 
will  be  found  in  the  chapter  of  general  practice,  may 
prove  sufficient  as  precedents. 

And  the  order  for  the  receiver  might  be  in  the 
following  form : 

#  At  a  Cowrt,  &c. 

Present,  <&c. 
[Title.] 

On  reading  and  fling  notice  of  motion  for  a  re- 
ceiver and  affidavit,  showing  due  service,  as  well  of 
such  notice  as  of  summons  and  copy  of  complaint 
on  the  defendant  herein  /    On  motion  of  Mr. , 


CREDITOR  AND  DEBTOR.  495 

of  counsel  for  the  plaintiff  and  [no  one  appear- 
ing to  make  opposition,]  it  is  ordered,  that  it  be  re* 
f  erred  to  8.  C.  JEsquirei  of  the  city  of  New  York,  as 
referee,  to  appoint  a  suitable  person,  as  receiver  in 
this  cause,  of  so  much  and  such  part  of  the  estate, 
property,  choses  in  action  and  effects  of  the  said  0. 
D.,  defendant  herein,  as  wiU  be  sufficient  to  satisfy 
the  judgment  of  the  said  plaintiff  mentioned  in  his 
complaint,    with   interest  and  costs,  and  as  such 

judgment  was  dochetted  in    the  court  of 

on  the day  of ,  18 — .    And  that 

such  master  take  from  such  receiver  the  necessary 
and  usual  security,  and  JUe  the  same  in  the  proper 
office*  And  it  is  further  ordered,  that,  on  the  fling, 
as  well  of  the  security  as  of  the  report  of  tlie  said 
master  of  such  appointment,  the  said  report  shall 
stand  confirmed  ;  and  the  said  receiver  be  vested  with 
all  his  rights  and  powers  without  further  order. 
And  the  said  defendant  C.  D.  is  hereby  ordered  to 
appear  before  the  said  referee  and  assign,  convey, 
transfer  and  deliver  over  to  such  receiver,  on  oath 
and  under  the  direction  of  the  referee,  the  said  part 
of  his  said  estate,  property,  choses  in  action  and 
effects  aforesaid ;  with  all  vouchers  and  papers  re- 
lating thereto;  as  well  as,  from  time  to  time, produce 
such  books  and  papers  and  submit  to  such  examina- 
tion as  the  said  referee  shall  direct  in  relation  to  the 
property  or  effects  which  he  is  directed  to  assign  and 
deliver  over.  And  also  that  the  plaintiff  be  at  liberty 
to  examine  witnesses  before  the  said  master  in  rda- 
Hon  to  the  real  estate,  leasehold,  chattels  real  and  per- 
sonal and  equitable  interests,  things  in  action  and 
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effects  of  the  said  defendant  O.  D. ;  and  also  as  to 
any  matter  charged  in  the  said  complaint  and  not 
admitted  by  the  said  defendant  on  such  examination, 
aforesaid,  so  far  as  it  may  be  necessary  to  carry  out 
the  effect  and  object  of  this  order.  And  it  is  also 
ordered,  that  the  receiver,  when  so  appointed,  shall 
7uwe  general  power  and  authority  to  sue  for  and  col- 
lect any  of  the  debts,  demands  and  rents  belonging  to 
the  said  defendant  C.  D.,  which  may  be  assigned  or 
delivered  over  to  him;  and  to  compromise  and  settle 
such  as  are  unsafe  or  of  a  doubtful  character.  He 
may  also  sue  in  the  name  of  tJie  debtor  where  it  is 
necessary  or  proper  for  him  to  do  so  ;  but  the  said 
receiver  wiU  not,  in  his  accounts,  be  allowed  for  the 
costs  of  any  suit  brought  by  him  against  an  insolvent 
from  whom  he  is  unable  to  collect  his  costs,  unless 
such  suit  is  brought  by  order  of  the  court  or  by  the 
consent  of  all  persons  interested  in  the  funds  in  his 
hands.  And  the  tenants  of  such  real  estate  of  the 
debtor  G.  D.  as  may  also  be  assigned  or  transferred 
to  the  said  receiver  are  to  attorn  to  such  receiver  or 
the  said  receiver  may,  when  necessary,  apply  for  and 
obtain  an  order  that  any  of  such  tenants  attorn  and 
pay  rents  to  him.  And  such  receiver  is  hereby  per- 
mitted to  make  leases  from  time  to  time,  as  may  be 
necessary,  of  any  such  real  estate,  for  a  term  not  ex- 
ceeding a  year.  And  it  is  also  herdyy  made  the  duty 
of  the  said  receiver,  without  any  unreasonable  delay, 
to  convert  all  the  personal  estate  and  effects  which 
may  be  assigned  or  delivered  over  to  him  into  money  ; 
but  lie  is  not  to  sell  any  real  estate  without  the  special 
order  of  the  court;  although  he  may  sell  desperate 
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debts  and  aU  other  doubtful  claims  to  personal  prop- 
erty at  public  auction,  giving,  at  least,  ten  days1  public 
notice  of  the  time  and  place  of  stock  sale.  And  the 
said  referee  shall  also  proceed  herem,  to  ascertain 
whether  a  receiver  be  already  appointed  of  the  estate 
and  effects  of  the  said  defendant ;  and  if  there  should 
be  and  the  referee  appoints  him  to  be  also  the  receiver 
herein,  then  aU  the  rights  and  powers  Jierein  shall 
attach  to  such  present  receiver. 

The  proceedings  on  the  reference  will  be  as 
before. 

In  referring  the  matter  to  a  master  to  appoint  a 
receiver,  the  chancellor  made  it  a  practice  to  let  the 
reference  go  to  a  master  residing  near  the  defendant 
and  did  not,  necessarily,  give  it  to  an  officer  whose 
office  was  near  the  home  of  the  plaintiff.  In 
Cdey  v.  Hart,  MS.  the  defendant  lived  near  Pough- 
keepsie ;  and  the  complainant,  as  well  as  her  solicitor, 
resided  in  New  York.  The  court  would  not  refer 
the  matter  to  a  master  in  the  latter  place,  but 
required  the  order  to  be  filled  up  to  one  in  Pough- 
keepsie,  unless  the  complainant  would  agree  to  pay 
the  expense  of  the  defendant's  traveling  to  attend 
the  reference. 

Payment. 

One  thing  is  to  be  borne  in  mind :  that  the  re- 
ceiver cannot  pay  any  party  until  an  order  of  court 
has  been  obtained ;  "  He  shall  not,"  says  JRule  193, 
in  Chancery,  "  pay  over  the  funds  in  his  hands  to 
"  the  parties  or  to  any  other  person,  without  being 

82 
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"  specially  authorized  to  do  so  by  an  order  or  decree 
"  of  this  court." 

And,  where  more  than  one  bill  has  been  filed  and 
he  is  receiver  in  more  than  one  suit,  he  must  keep  a 
separate  account  of  any  property  or  effects  of  the 
debtor  which  have  been  acquired  since  the  com- 
mencement of  the  first  suit  or  which  may  be  assigned 
to  such  receiver  under  the  appointment  in  the  last 
cause :  (Rule  19f,  in  Chancery.) 

It  may  be  safely  said  that  where  an  answer  is  put 
in,  which  goes  against  the  right  of  the  plaintiff 
to  recover  the  amount  of  the  judgment,  no  order  can 
be  had  for  payment  until  after  a  decree. 

In  the  late  case  of  Hubbard  v.  Guild,  2  Duer,  685, 
it  was  decided  that,  when  judgment  creditors  have 
acquired  a  lien  upon  a  fund  in  the  hands  of  a  re- 
ceiver, the  court  will  not,  on  their  petition,  make 
an  order  upon  the  receiver  to  satisfy  the  judgment 
out  of  the  moneys  in  his  hands  until  a  decree  has 
been  made  in  the  action  in  which  the  receiver  was 
appointed  and  notice  has  been  given  to  all  other 
creditors  interested  in  the  distribution  of  the  fund. 
But  in  order  to  protect  the  petitioners,  an  order  will 
be  made  upon  the  receiver  forbidding  him  to  make 
any  payments  out  of  the  fund  without  notice  to  the 
petitioners  to  institute  such  an  action  against  the 
receiver  and  other  parties,  as  they  may  be  advised. 
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One  biU  or  complaint  fled  and  defendant  signs  a 
consent  that  plaintiff  he  paid. 

In  such  a  case,  it  is  believed  that  all  the  plaintiff 
has  to  do  is  to  move,  in  open  court,  on  such  consent, 
without  adding  an  affidavit  of  his  own,  to  show  that 
the  amount  of  the  judgment  is  due  to  him :  for  this 
he  has  before  done  in  his  complaint,  as  well  as  added 
that  such  complaint  is  not  filed  by  collusion :  Rule 
189. 

The  following  may  be  the  form  of  such  a  consent  : 

It  is  Thereby  consented  tlwi  the  receiver  pay  the 
plaintiff  the  a/mount  of  his  judgment,  set  forth  in  the 
complaint,  with  interest  and  taxed  costs ;  and  that  a 
motion  may  be  made,  m  open  court,  to  that  effect 

The  court  ought  to  know  that  there  is  but  this 
complaint  filed,  before  any  order  is  granted  on  the 
consent ;  and  his  Honor,  Chancellor  Walworth,  kindly 
suggested  to  the  author  that  a  reference  might  be 
avoided,  by  the  better  and  cheaper  mode  of  a  ceiv 
tificate  of  the  receiver  that  he  had  received  no  notice 
of  any  other  complaint  being  filed  and  an  affidavit 
of  the  defendant  that  he  had  not  been  served  with 
a  subpena  (summons)  in  any  other  suit. 

On  obtaining  such  consent,  certificate  and  affidavit, 
a  motion  will  be  made ;  and  the  following  can  be 
the  form  of  order  to  be  entered. 
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At  a  Court,  dec. 

(Title.) 
Present,  &c. 

On  reading  and  jibing  a  consent,  whereby  it  is 
agreed  that,  &c.  [here  recite  the  consent ;]  and  on 
reading  and  filing  the  certificate  of  A.  B.,  the  receiver 
in  this  cause,  as  well  as  an  affidavit  of  the  defendant 

IS.  F.;  and  on  motion  of  Mr. ,  of  counsel  for 

the  plaintiff:  it  is  ordered,  that  the  said  A.  B.,  the 
receiver  appointed  in  this  suit,  pay  to  the  plaintiff 
or  his  attorney,  on  the  receipt  of  either  of  them  and 
on  receiving  a  satisfactionpiece  of  the  Judgment  set 
forth  in  the  biU,  the  amount  of  such  judgment,  with 
interest  from  the  day  it  was  docketted  and  costs  of  this 
suit  to  be  taxed — as  the  said  Judgment  is  for  the  sum 

of  $ and  was  docketted  on  the day  of 

18 .    And  when  such  payments  shall  have  been 

fully  made  by  the  said  receiver  and  proper  receipt  or 
receipts  taken,  then  and  from  thenceforth  this  suit  is 
to  be  considered  as  discontinued,  settled  and  satisfied. 

The  attorney  for  the  complainant  obtains  a  certi- 
fied copy  of  this  order.  He  then  makes  out  and 
adjusts  his  costs ;  and  must  file  the  adjusted  bill. 
He  takes  from  the  clerk  of  the  court  a  certificate  of 
the  filing  and  amount  of  the  bill ;  attends  on  the 
receiver  with  such  certificate,  satisfaction-piece  and 
certified  copy  of  order,  and  indorses  on  the  latter  a 
receipt  for  the  amount  due  on  the  judgment,  and  on 
the  certificate  a  receipt  for  his  adjusted  costs. 

Although  there  may  be  only  one  bill  filed,  and  a 
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balance,  after  paying  off  the  plaintiff  be  left  in  the 
bands  of  a  receiver,  yet  it  cannot  be  necessary  to 
burthen  the  order  with  any  reference  to  it.  This  is 
a  matter  in  which  the  defendant  alone  is  interested ; 
and  should  come  up  on  his  petition.  We  shall  revert 
to  his  course  hereafter.  Or  it  might  come  up  on 
the  application  of  the  receiver  to  account  and  be 
discharged. 

Where  there  are  more  complaints  than  one,  a 
consent  could  hardly  be  allowed ;  for  it  might  be  a 
means  of  giving  a  second  plaintiff  a  preference  over 
a  first ;  and  the  right  accrues  from  the  time  of  filing 
the  bill :  Corning  v.  White,  2  Paige's  Ch.  R  567. 
And  such  first  plaintiff  is  first  paid,  even  though  he 
may  not  have  been  diligent  in  prosecuting  his  suit 
to  a  decree. 

Several  complaints  and  defendant  consents  they  shall 

all  be  paid  off. 

I  take  it,  that  in  such  a  case  there  could  no  objec- 
tion to  make  out  one  consent,  embracing  the  titles  of 
all  the  suits,  and  that  such  consent  (varied  so  as  to 
embrace  all)  might  be  handed  to  counsel  in  any  one 
of  the  cases  to  move  on  it,  although  it  would  be  most 
proper  to  give  the  order  to  the  counsel,  attorney  or 
solicitor  of  the  oldest  plaintiff 

This  moving  on  one  consent,  which  would  embrace 
different  suits,  might  not  be  tolerated  in  proceedings 
of  a  different  character,  but  here,  there  is  but  one 
fund,  one  receiver,  one  defendant,  one  object.  Costs 
would  be  saved,  and  no  injury  done. 
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The  consent  might  be  thus  varied : 
(Titles.) 

It  is  Thereby  consented  that  the  receiver  pay  the 
plaintiffs  in  all  the  above  suits  the  amounts  of  their 
respective  judgments  set  forth  in  their  bitts,  according 
to  the  priority  of  such  bills,  with  interest  and  taxed 
costs;  and  that  a  motion  may  be  made  in  open  court 
to  that  effect. 

The  course  suggested  by  Chancellor  Walworth,  in 
the  last  section,  p.  499,  to  save  a  reference,  can  be 
adopted  here :  by  a  certificate  from  the  receiver  and 
an  affidavit  from  the  defendant.  The  order  we  have 
also  above  given  may  form  the  basis  for  payments 
here ;  and  the  only  addition  need  be  in  the  title,  so 
as  to  embrace  all  the  suits,  and  that  the  receiver  pay 
off  the  different  plaintiff s  according  to  the  priority  of 
their  bills. 

When  the  receiver  has  paid  off  all  the  plaintifls, 
taken  receipts  as  before,  and  thus  performed  the 
duty  for  which  he  was  appointed,  he  can  present  a 
petition  to  account  and  be  discharged.  A  subse- 
quent chapter,  as  to  accounting,  will  give  sufficient 
instruction  for  the  receiver  on  this  head. 


Bill  or  complaint  and  answer  or  biU,  or  complaint 

answer  amd  proofs. 

A  cause,  in  this  stage,  generally  involves  either 
the  question  of  right  to  enforce  any  judgment  or  as 
to  what  amount  is  due  under  it.  The  decision,  on 
the  first  ground,  may  cause  the  court  to  dismiss  the 
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bill  or  decide,  as  in  the  latter  case,  that  all  or  some- 
thing is  due.  If  the  whole  be  decided  by  the  court 
to  be  due,  the  decree  or  judgment  should  be  formed 
for  its  payment. 

"Where  the  amount  due  is  not  certain,  a  reference 
should  be  had  to  ascertain  and  report  on  it,  and 
which  might  also  embrace  a  direction  to  ascertain 
whether  a  receiver  has  been  appointed.  There  is 
hardly  a  necessity  to  give  a  precedent,  as  the  refer- 
ence would,  most  likely,  be  coupled  with  the  taking 
of  some  accounts  and  be  specially  settled  or  dictated 
by  the  court  itself. 

On  the  coming  in  and  confirmation  of  any  such 
report,  the  court  would  adjudge  as  to  the  specific 
amount ;  and  the  receiver  would  pay  on  receipts. 

A  receiver  vested  with  the  title  to  property,  real 
and  personal,  under  a  decree  or  judgment  of  the 
court  in  a  suit  to  reach  the  effects  of  a  judgment 
debtor  in  the  hands  of  third  parties,  (which  decree 
directs  that  the  defendant  delivers  such  property  to 
the  receiver  under  the  direction  of  a  master,  that  he 
be  put  in  possession  of  the  real  estates,  that  the  ten- 
ants attorn  to  him ;  that  he  receive  the  rents  and 
income,  pay  taxes  and  assessments,  redeem  from  sales 
for  taxes,  <fcc.,  and  account  and  pay  into  court  half- 
yearly,)  is  entitled  to  bring  the  decree  or  judgment, 
through  to  the  court,  into  referee's  or  master's  office 
and  proceed  to  possess  himself  of  such  property  un- 
der its  provisions :  Iddings  v.  Bruen,  4  Sand.  Chan. 
Rep.  417. 
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Suits  in  different  districts  ;  and,  conflicting  claims. 

The  decision  of  the  conflicting  claims  will  belong 
to  the  justice  under  whose  authority  the  receiver 
was  first  appointed :  Bwrratt  v.  Leslie,  6  Paige's  C. 
R  445. 

A  motion  should  be  made  before  him  on  notice  to 
the  different  plaintiffs,  for  a  reference  to  ascertain 
the  priorities  in  the  several  suits.  The  above  case 
of  BwrraU  v.  Leslie  was  one  in  chancery ;  but  the 
course  pursued  there  will  be  good  precedent  in  pres- 
ent practice ;  and  as  that  is  so,  we  deem  it  well  to 
give  a  copy  of  the  precise  forms  which  were  there 
used,  as  they  can  be  easily  varied  to  meet  modern 
practice  and  cases. 

[Title  of  the  different  suits  ;  with  the 
dates  when  each  bill  was  filed.'] 

To  the  Chancellor  of  the  State  of  New  York. 
The  petition  of  Charles  Ma- 
thews and  John  S.  MkKib- 
bin,  complainants  in  the 
above  cause,  No.  4. 
Respectfully  showeth : 

That  all  the  suits  above  entitled,  were, 
as  your  petitioners  cure  informed  and  beUeve,  respect- 
wety  commenced  at  the  respective  dates  above  set 
opposite  to  the  tides  of  such  swits  respectively.  That 
the  said  bills  are  all  fled  by  judgment  creditors  of 
John  Leslie  and  Ross  Leslie,  on  an  allegation  in 
each  case  {sa/ve  number  one)  that  writs  of  fieri  facias 
had  issued  on  the  respective  judgments  of  such  credr 
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itors  and  been  rebwrned  unsatisfied.  That  the  said 
suit  number  one  is  founded  on  an  allegation  that  the 
complainants  therein  had  issued  writs  of  fieri  facias 
on  their  judgments  to  the  sheriff  of  Onondaga  county f, 
but  were  unable  to  levy  the  same  in  consequence  of 
the  impediment  created  by  the  fraudulent  assignment 
hereinafter  mentioned  and  that  such  writs  of  fieri 
facias  were  still  in  the  sheriffs  hands.  That  the 
object  of  all  said  bills  was  to  reach  the  property  of 
the  said  John  Leslie  and  Hoss  Leslie  and  subject  the 
same  to  the  payment  of  their  debts :  but  particularly 
to  vacate  a  certain  assignment  made  by  said  John 
Leslie  and  Ross  Leslie  to  the  defendants,  Williams 
and  MkDongaR,  for  the  alleged  purpose  of  satisfy- 
ing certain  debts.  That  your  petitioners  are  in- 
formed and  believe,  that  decrees  have  been  obtained  in 
aU  of  the  said  suits  to  the  same  or  very  nearly  the 
same  purport  and  effect ;  and  that  a  true  copy  of  the 
decree  entered  in  the  suit  of  your  petitioners  is  here- 
unto annexed.  That  the  provisions  in  the  said  de- 
cree, directing  the  payment  of  costs  to  the  defendants 
and  directing  cm  inquiry  into  priorities,  were  objected 
to  by  your  petitioners'  cou/nsd  and  were  entered  ad- 
versely to  them.(a)  That  the  suits  numbers  one  and 
four  were  commenced  before  the  chancellor,  but  having 
been  referred,  are  ruw  pending  before  ti*  vk+chm, 
cellor  of  the  fourth  circuit.  That  the  other  suits 
above  mentioned  are  pending  before  the  vice-chancdlor 
of  the  seventh  circuit.  That  the  executions  at  law 
mentioned  in  the  biU  of  complaint  in  the  suit  number 

(a)  We  think  it  unnecessary  to  set  forth  a  copy  of  this  decree. 
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one,  were  never  levied  as  your  petitioners  are  in- 
formed and  believe ;  wad  were,  on  the  eleventh  day 
of  May,  one  thousand  eight  hundred  and  thirty,  re- 
turned by  the  sheriff  of  Onondaga  county  into  the 
office  of  the  clerk  of  the  court  out  of  which  such  exe- 
cutions issued,  with  his  return  thereon  indorsed,  in 
the  usual  form,  that  tjtere  were  no  goods,  chattels, 
lands  or  tenements  of  the  defendants  in  his  county 
whereof  he  could  cause  to  be  made  the  moneys  directed 
to  be  made  by  such  writs.  Your  petitioners  are  ad- 
vised and  believe  that  they  are  entitled  to  priority  in 
payment  out  of  the  avails  of  the  assigned  property 
in  preference  to  the  complainants  in  suit  number  one. 
And  your  petitioners  are  advised  that  the  respective 
rights  a/nd  priorities  of  the  complainants  m  the  above 
entitled  suits,  as  between  themselves,  cannot  be  properly 
investigated  and  decided  in  the  present  form  of  the 
above  entitled  suits  a/nd  the  decrees  therein,  inasmuch 
as  the  said  suits,  although  brought  to  subject  the  same 
fund  to  the  payment  of  debts,  are  prosecuted  in  dif- 
ferent jurisdictions  and  inasmuch  as  the  said  com- 
plainants, whose  rights  or  claims  conflict,  are  not,  by 
the  present  form  of  the  proceedings,  placed  in  posi- 
tions adverse  to  each  other  /  and  are,  therefore,  not 
enabled  to  litigate  on  fair  and  equal  terms.  Your 
petitioners  further  show,  that  they  were  unable  to  pro- 
cure a  certified  copy  of  the  decree  entered  in  their 
cause  until  the  thirteenth  day  of  October  instant. 

Wherefore  your  petitioners  pray,  that 
yowr  honor  will  be  pleased,  by  an  order 
in  this  behalf  made,  to  direct  that  all 
the  said  causes  be  transferred  from  the 
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presence  of  the  vice-chancellors  having 
jurisdiction  thereof  to  the  presence  of 
the  chcmceUor.  And  also  that  the 
mastery  who  shall  proceed  under  the 
orders  of  reference,  do,  by  virtue  of 
such  general  order  of  your  honor,  em- 
bracing aU  the  causes,  ascertain,  as 
between  the  respective  complainants, 
their  respective  priorities  and  take 
proof  on  that  subject  as  against  any 
complainant,  without  reference  to  the 
admissions  contained  in  the  answers  ; 
and  that  his  report,  when  made,  be  en- 
titled in  aU  the  causes,  or  that,  in  lieu 
of  such  order  of  reference,  your  peti- 
tioners be  permitted  to  fie  tlieir  supple- 
mental biU  before  the  chancellor,  to 
ascertain  and  settle  such  conflicting 
claims  to  priority,  with  leave  to  make 
aU  the  said  complainants  in  the  other 
causes  defendants  to  such  supplemented 
biU  or  so  many  of  them  as  your  peti- 
tioners may  be  advised  to  make  defend- 
ants. And  thai  your  petitioners  may^ 
have  suchfu/rther  relief  and  such  other 
relief  in  ike  premises  as  to  your  honor 
shall  seem  meet  and  may  be  agreeable 
to  equity.    And  your  petitioners  unU 

ever  pray,  <&c. 

< 

On  presenting  this  petition  (of  which  all  parties 
had  had  notice)  the  court  ordered  a  reference,  in 
this  form : 
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At  a  (hurt,  &c. 
(Titles,  as  before.) 

A  petition  homing  been  this  day  presented  to  the 
chancellor  by  the  complainants  in  the  cause  No.  4, 
and  which  is  first  above  entitled,  setting  forth  thai 
the  several  complainants  in  the  causes  above  entitled 
are  judgment  creditors  cmd  that  the  causes  No.  1  and 
4  were  commenced  before  the  chancellor  and  home  been 
referred  to  the  vice-chancellor  of  the  fourth  circuit 
and  that  the  other  causes  above  entitled  were  com- 
menced and  me  pending  before  the  vice-chancellor  of 
the  seventh  circuit  and  thai  decrees  have  been  obtained 
in  all  the  said  causes  ;  and  it  appearing  to  the  chan- 
cellor that  there  is  a  fund  in  this  court  in  the  hands 
of  a  receiver  appointed  by  the  chancellor,  on  which 
fund  the  complainants,  in  all  the  said  causes,  make 
certain  claims  by  virtue  of  their  said  respective  de- 
crees ;  on  filing  said  petition  and  the  accompanying 
papers  and  affidavits  of  due  service  of  copies  of  the 
same,  together  with  notice  of  this  motion  upon  the 
solicitors  for  all  the  said  parties  ;  and  Mr.Bushndl 
homing  been  heard  on  behalf  of  the  complainants  in 
the  cause  No.  1 :  on  motion  of  Mr.  Charles  OConr 
nor,  of  counsel  for  the  said  petitioners :  It  is  ordered 
that  it  be  referred  to  Mr.  Nelson  JSeardsley,  one  of 
the  masters  of  this  court  residing  in  the  seventh  cir- 
cuit, to  ascertain,  as  between  the  said  complainants 
in  the  said  several  causes  above  entitled,  their  respect- 
ive priorities ;  and  take  proof,  on  that  subject,'  for 
and  against  the  complainants  in  any  of  the  said 
suits,  without  reference  to  the  admissions  contained 
in  any  of  the  answers  ;  and  thai  he  make  his  report 


CREDITOR  AND  DEBTOR.  509 

m  the  premises  to  the  chancellor  entitled  in  all  the 
above  mentioned  causes  with  all  convenient  speed,  to 
the  end  that  such  order  for  the  distribution  of  the 
fund  in  the  hands  of  the  receiver  may  be  made  as 
shall  be  agreeable  to  equity. 

On  the  coming  in  of  the  report,  the  following 
order  was  made : 

At  a  (hurt,  <ke. 
(Titles,  as  before.) 

On  reading  the  petition  of  the  solicitors  for  the 
complainants  in  the  above  entitled  cause,  marked  No. 
\,  duly  verified  with  proof  of  service  on  the  other 
parties  in  the  above  causes,  by  which  petition  it  ap- 
pears that  all  the  above  suits  are  judgment  creditor*? 
bills  filed  against  the  defendants,  John  Leslie  and 
Boss  Leslie,  to  reach  certain  property  which  they  had 
assigned  to  the  other  defendants,  Matthew  Williams 
and  Peter  Macdougald  ;  that  the  said  bills  were  fled 
in  the  order  above  specified;  that  the  biUs  in  the  said 
suits  Nos.  1  and  4  were  fled  before  the  chancellor 
and  the  bills  in  all  the  other  suits  were  fled  before  the 
vice^hanceUor  of  the  seventh  circuit ;  that  James  G. 
Porter  was  appointed  receiver  in  the  said  suits  Nos. 
1  and  4  imder  an  order  made  by  the  chancellor,  and 
was  also  appointed  receiver  in  the  said  suits  Nos.  2, 
3,  6  and  7,  under  the  decrees  therein  respectively 
made  by  the  vice-chancellor  of  the  seventh  circuit; 
that  decrees  were  made  by  the  said  vice^hanceUor  in 
the  said  four  lastjmentioned  suits  by  which  the  com- 
plainants' judgments  with  the  interest  thereon  and 
their  costs  in-  the  said  respective  suits  are  directed  to 
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be  paid  out  of  the  fund  in  the  hands  of  the  said  re- 
ceiver, according  to  their  respective  priorities  ;  thai 
the  said  suits  Nbs.  1  amd  4,  were  referred  by  the 
chancellor  to  the  vice-chcmceRor  of  the  fourth  circuit 
who,  afterwards,  made  decrees  therein  directing  the 
payment  of  the  respective  judgments  of  the  complain- 
ants therein  with  interest  amd  their  costs,  and  also  the 
costs  of  the  defendants,  Williams  and Macdougald,  out 
of  the  saidfimd  in  the  hands  of  the  said  receiver  ;  that 
on  ilie  application  of  the  complainants  in  the  said  suit 
number  four,  an  order  was  made  by  the  chancellor 
referring  ii  to  a  master  to  ascertain  the  priorities  of 
the  complainants  in  the  said  respective  suits ;  and 
that  the  master  has  reported  that  the  said  complain- 
ants are  entitled  to  priority  according  to  the  times  in 
which  their  respective  bills  were  fled,  which  is  in  the 
order  that  the  said  suits  are  above  numbered  respect- 
ively. Thereupon,  hearing  Mr.  M.  T.  Reynolds,  in 
behalf  of  the  complainants  in  the  said  suit  number 
one,  and  Mr.  Julius  Hhoades,  in  behalf  of  the  com- 
plainants in  the  second,  third  and  fourth,  (no  one 
appearing  for  the  other  parties  m  the  said  suits,) 
and  on  motion  of  Mr.  If.  IT.  Scmdford  for  the  said 
last-named  complainants :  it  is  ordered  and  adjudged 
by  the  chancellor,  that  the  said  master's  report  do 
stand  ratified  amd  confirmed.  And  it  is  further 
ordered,  that  the  said  receiver  first  pay,  out  of  the 
saidfimd  in  his  hands,  the  taxed  costs  of  the  petition 
and  order  to  obtain  the  said  reference  to  the  master 
and  the  master's  bill  thereon  and  the  taxed  costs  of 
the  complainants  solicitors\  who  have  appeared  on 
,  the  hearing  on  the  petition  hereinbefore  recited,  to  the 
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respective  parties  who  a/re  entitled  to  receive  the  same. 
Thai  the  said  receiver  do,  secondly,  pay  to  the  com- 
plainants  or  their  solicitor  in  the  said  suit  number 
one,  their  respective  judgments  with  interest  thereon 
from  the  time  of  the  recovery  thereof  and  the  com- 
ptainants*  footed  costs  in  the  said  cause  number  one  ; 
<md  that  he  also  pay  the  taxed  costs  of  the  said  de- 
fendants, Williams  and  Macdougald,  in  the  said  suit 
number  one  to  them  or  their  solicitor,  according  to  the 
said  decree  of  the  vice-chancellor  of  thefowrth  circuit. 
Thirdly.  That  the  said  receiver  do  next  pay  to  the 
complainants  or  their  solicitors  or  agent  in  the  said 
suit  nu/mber  two,  their  judgments  (being  the  svm  of 
two  htmdred  and  ninety-three  dollars  and  eighty 
cents)  with  the  interest  thereon  from  Fdyrua/ry  twen- 
ty-seventh, one  thousand  eight  hwndred  a/nd  thirty- 
three,  the  time  of  its  recovery,  together  with  the  taxed 
costs  in  the  said  suit  pursuant  to  the  said  decree  of 
the  vice-chancellor  of  the  seventh  circuit  Fourthly. 
Thai  the  said  receiver  do  next  pay  out  of  the  said 
fund  in  his  hands  to  the  complainants  or  thew%  solici- 
tor or  agent  in  the  said  suit  number  three,  their  re- 
spective judgments,  being  together  the  svm  of  eight 
hwndred  and  twenty-two  dollars  and  forty  five  cents, 
with  the  interest  thereon  from  the  twenty-seventh  day 
of  March,  one  thousand  eight  hundred  and  thirty- 
three,  the  time  of  the  recovery  thereof,  together  with 
their  tawed  costs  in  the  said  suit  number  three,  pursu- 
ant to  the  decree  of  the  vice-chancellor  of  the  seventh 
circuit  in  the  said  suit  if  the  said  fund  be  sufficient 
to  pay  the  same  and  if  it  be  not  sufficient,  that  he 
than  pay  the  said  costs  out  of  the  said  fund  and  the 


512  JUDGMENT    DEBTOR. 

balance  ratably  upon  the  said  respective  judgments. 
Fifthly.     That  the  said  receiver  do  next  pay  out  of 
the  said  fund,  if  any  of  it  remain,  the  tawed  costs  of 
the  complainants  a/nd  of  the  defendants,  Williams 
and  Macdougald,  in  the  said  suit  number  four  and 
the  judgment  of  the  complainants  in  the  said  suit 
number  four  with  interest  thereon  from  the  time  of- 
its  recovery  or  so  much  of  the  mid  judgment  and 
taxed  costs  ratably  as  the  said  fund  uktt  pay,  accord- 
ing to  the  decree  of  the  vice^hmicellor  of  the  fourth 
circuit  in  the  said  suit.    Sixthly.    If  any  of  the  said 
fu/nd  remains  after  the  payment  of  the  said  suit 
number  four,  then  the  said  receiver  is  to  apply  the 
same  to  the  payment  of  the  principal,  interest  and 
costs  decreed  to  be  paid  in  the  remaining  suits  above 
entitled,  according  to  the  priority  of  the  said  suits 
respectively,  as  ascertained  by  the  said  master  as 
aforesaid,  paying  ratably  on  the  said  principal,  in- 
terest and  costs  where  tlte  fwnd  is  sufficient  to  pay 
only  a  part  tliereof  in  amy  one  suit.    And  it  is  fur- 
iher  ordered,  that  no  costs  of  the  different  parties  in 
the  said  suits  in  attending  an  the  said  reference  before 
the  master  as  to  tJieir  respective  priwnty  or  on  the 
exceptions  to  the  said  master's  report,  which  were 
abandoned,  a/re  to  be  paid  out  of  the  said  fund  in 
the  hands  of  the  said  receiver.    And  it  is  further 
ordered,  that  the  said  complavncmts  respectively  be 
entitled  to  apply  to  the  vice-chancellor,  before  wluytn 
their  respective  decrees  were  or  may  be  obtained,  for 
such  further  directions  as  may  be  necessary  to  enable 
thefin  to  collect  such  parts  qf  their  decrees  as  remain, 
out  of  amy  future  assets  of  their  judgment  debtors, 
against  whom  such  decrees  were  or  may  be  obtained. 


CHAPTER   X. 


EXECUTOR.     ADMINISTRATOR.     TRUSTER 


Whebe  a  receiver  has  been  appointed  of  property 
of  a  deceased  person  prior  to  granting  Letters,  his 
powers  may  be  considered  as  ceasing  from  the  time 
of  their  issue ;  and  he  will  be  discharged  and  di- 
rected to  deliver  it  over  to  the  administrator  or 
executor :  In  re  Cdvin,  3  Md.  Ch.  Decis.  278. 

A  court  of  equity  exercises  a  jurisdiction  over 
executors  and  administrators,  upon  the  principle  of 
their  being  trustees. 

The  power  intrusted  to  them  is  not  to  be  taken 
away  on  slight  grounds. 

There  must  be  danger  to  the  property,  from  the 
circumstance  of  insolvency  existing  or  expected, 
negligence,  misconduct  or  a  wasting :  Middleton  v. 
DodsweRj  13  Ves.  226 ;  Jenkins  v.  Jenkins,  1  Paige's 
C.  R  243. 

In  a  case  where  a  person  had  obtained  possession 
of  the  funds  of  a  decedent's  estate  on  a  representa- 
tion of  being  executor,  the  court  allowed  a  receiver, 
on  a  bill  filed  by  creditors  who  alleged  the  insol- 
vency of  such  person :  Ms  parte  Walker •,  25  Ala.  81. 

There  will  have  to  be  strong  grounds  to  induce 
83 
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the  court  to  interfere  before  answer :  Middleton  v. 
Dodswell,  supra. 

In  this  case  of  Middleton  v.  Dodswett,  a  receiver 
was  allowed  before  answer.  It  appears  to  be  a 
case  relating  to  three  executors  and  devisees  in 
trust ;  but  where  one  only  had  let  property  in  his 
sole  name,  reserving  the  rent  to  himself  and  had 
not  applied  large  sums,  received  by  him,  to  the 
trusts  of  the  will.  The  motion,  for  a  receiver,  was 
made  by  a  residuary  legatee;  and  the  two  other 
executors  consented  to  the  motion.  "  If,"  said  the 
court,  "  a  manifest  abuse  of  the  trust,  by  wasting 
"  the  property,  appears,  which  does  not  appear  in 
"  this  instance,  not  from  a  single  act,  but  an  habit- 
uual  and  prospective  course  of  dealing,  bringing 
44  the  property  into  danger,  can  it  be  said  that  this 
"  court  is  not  to  treat  an  executor  as  every  other 
44  trustee  and  an  executor  may  say,  that,  unless  he 
a  is  proved  to  be  insolvent,  the  court  is  to  overlook 
44  the  misapplication  and  refuse  a  receiver  ?  To  the 
"proposition,  thus  nakedly  stated,  the  answer  is 
44  obvious.  Lord  EldorCa  decision  (a)  must  have 
44  been  the  same  that  I  shall  make :  that  to  induce 
44  the  court  to  interfere,  especially  before  answer,  a 
44  strong,  special  ground  must  be  made.  It  is  true, 
44  the  time  is  not  come  at  which  he  is  bound  to  put 


(a)  Counsel  had  referred  to  the  case  of  Jacob  v.  Hall,  and  said  that 
there  Lord  Eldon  refused  a  receiver,  although  it  was  a  strong  case, 
unless  some  fact  could  he  stated  to  show  the  executor  was  utterly  in- 
solvent I  find  the  case  of  Jacob  v.  Hall  in  12  Ves.  458 ;  but  it  did 
not  come  up  on  the  question  for  a  receiver,  and  I  have  not  been  able 
to  ascertain  where  it  did. 


EXECUTOR.        ADMINISTRATOR.       TRUSTEE.  515 

"  in  an  answer ;  but  he  appears  by  counsel  and  com- 
"  ments  upon  the  affidavit,  though  he  makes  no  affi- 
"  davit  himself.  Yet,  if  it  rested  there,  I  should  not 
u  grant  the  motion.  I  ground  the  order  upon  this : 
"  that  there  is  what  may  be  considered,  though  per- 
"  haps  not  the  strongest  way  of  expressing  it,  an 
"  affidavit  that  the  property  is  in  danger  from  insol- 
"  vency,  existing  or  expected,  by  which  only  it  can 
"  be  in  danger.  Another  ground  is,  that  the  testa- 
a  tor  did  not  trust  this  executor  alone,  but  in  con- 
junction with  two  other  persons,  who  are  also 
"executors  and  devisees  in  trust.  Their  consent 
"  gives  great  strength  to  the  application.  Agreeing, 
"therefore,  that  the  administration  is  not  to  be 
"taken  from  an  executor  upon  slight  grounds,  I 
"  must,  in  this  case,  make  the  order  for  a  receiver." 

A  receiver,  before  answer,  was  granted  in  Scott 
v.  Becker,  4  Price,  346,  where  the  executor  was 
charged  with  being  insolvent  and  he  did  not  effect- 
ually answer  the  fact  of  such  insolvency. 

A  receiver  has  been  appointed  in  England  where 
the  executor  was  a  bankrupt,  even  at  the  time  of 
the  testator's  death ;  but  it  was  granted  upon  the 
court's  being  clear  that  the  testator  had  not  advert- 
ed to  the  circumstance  of  bankruptcy.  The  court 
would  not  say,  whether  an  executor,  known  by  the 
testator  to  be  a  bankrupt,  could  be  controlled  by  the 
appointment  of  a  receiver:  Gladdon  v.  Stoneman, 
note  (a),  1  Madd.  Ch.  R.  142.  However,  in  the 
later  case  of  Lcmgley  v.  Hawk,  5  Mad.  46,  a  receiver 
was  appointed,  although  the  testator  had  known, 
after  he  had  made  his  will,  that  a  commission  of 
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bankruptcy  had  issued  against  his  executor.  The 
counsel  for  the  defendant  opposed  the  motion ;  and 
stated  that  proceedings  had  been  taken  to  supersede 
the  commission,  which  would  probably  be  super- 
seded and  that  the  defendant  had  more  than  suffi- 
cient for  the  payment  of  his  debts  ;  and  also  that  the 
testator  knew  a  commission  was  issued  against  the 
defendant.  The  Vice-OhanceUor :  "The  question 
"  simply  is,  whether  it  is  fit  the  court  should  now 
"  interfere  for  the  protection  of  this  property  ?  Its 
"  interference  can  prejudice  no  right.  I  must  con- 
"  sider  bankruptcy,  notwithstanding  the  petition  to 
"supersede,  as  evidence  of  insolvency;  and  from 
"  the  will  being  made  long  before  the  commission, 
"though  not  altered  afterwards,  I  cannot  satisfac- 
"  torily  infer  that  this  testator  had  a  deliberate  in- 
"  tention  to  intrust  the  management  of  his  estate  to 
"  an  insolvent  executor.  I  think  it  fit  that  a  receiver 
"  should  be  appointed."  See  also  Smith  v.  Smith, 
2  Younge  &  Collyer,  353. 

Previous  to  the  Revised  Statutes  of  the  State  of 
New  York,  the  surrogate  was  obliged  to  grant  let- 
ters testamentary  to  the  executor  named  by  the 
testator,  although  he  was  known  to  be  insolvent. 
The  Revised  Statutes,  however,  have  introduced  a 
new  principle  into  our  testamentary  law.  Any  per- 
son interested  in  the  estate  of  a  testator  may  now 
object  to  the  granting  letters  testamentary  to  the 
executor  named  in  the  will,  on  the  ground  that  his 
circumstances  are  such  as  not  to  afford  adequate 
security  to  the  creditors,  legatees,  <fcc.,  for  the  due 
administration  of  the  estate.    And  if  the  surrogate 
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is  satisfied  of  the  validity  of  the  objection,  he  may 
require  security  as  in  cases  of  intestacy:  Wood  v. 
Wood,  4  Paige's  C.  R.  299 ;  and  see  Bex  v.  Haines, 
Carth.  456 ;  S.  C,  Holt,  310;  Duncumban  v.  Stint,  1 
Ch.  Cas.  121 ;  S.  0.,  Eq.  Cas.  Ab.  238,  pi.  21 ;  Bom 
v.  Noble,  2  Vera.  249;  Batten  v.  JSarnley,  2  P. 
Wms.  163  ;  Slannvng  v.  Style,  3  ib.  336  ;  Dillon  v. 
Viscountess  Mount  GasJieU,  3  Bro.  P.  C.  348. 

The  institution  of  a  suit  in  a  surrogate's  court,  for 
the  purpose  of  recalling  probate,  is  not  a  ground  on 
which  alone  the  court  of  chancery  will  interfere  to 
restrain  the  executor  from  receiving  assets.  Where, 
however,  the  executor  had  agreed,  through  his  proc- 
tor, that  the  validity  of  the  testamentary  paper,  by 
which  he  was  appointed,  should  be  tried  in  the  suit 
to  recall  probate,  an  order  was  made  for  an  injunc- 
tion and  a  receiver.  And  that  order  was  affirmed 
on  appeal :  WatJdns  v.  Brent,  1  MyL  &  C.  97 ;  see 
also  S.  C.  7  Sim.  512. 

In  Edmunds  v.  Orenshaw,  1  M'Cord's  (South 
Carolina)  Reports,  252,  a  receiver  was  appointed 
where  one  executor  had  turned  over  all  the  assets 
to  his  co-executor  and  left  the  State,  while  the  latter 
was  intemperate  and  insolvent.  There  are  cases  to 
show  that  a  receiver  will  be  appointed  where  an 
executor  permanently  leaves  the  State :  Mc  parte 
Gattuckat,  1  Hill's  Ch.  R  (S.  Carolina)  150 ;  and 
see  Buchanan  v.  Hamilton,  5  Ves.  722.  But  our 
Revised  Statutes  give  ample  power,  in  such  a  case, 
to  the  surrogate :  2  R.  S.  72,  §  18.  Still,  these  stat- 
utes are  not  supposed  to  take  away  the  ancient  right 
of  the  court  of  chancery. 
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Where  there  is  just  ground  for  the  appointment 
of  a  receiver  and  one  of  the  executors  is  a  respon- 
sible man,  the  court  has  left  it  optional  with  such 
executor  to  act  with  a  receiver ;  but  in  case  he  did 
not  consent,  then  it  was  to  be  referred  to  a  master 
to  appoint  a  receiver  generally.  And  the  executors 
were  to  "deliver  over  to  such  receiver,  on  oath, 
44  under  the  direction  of  a  master,  all  ibooks,  vouch- 
ers, securities  and  title  deeds  belonging  to  the 
44  estate  in  their  custody  or  under  their  control  and 
44  all  property  and  moneys  in  their  hands  belonging 
44  to  the  estate :"  Jenhms  v.  Jenkine,  1  Paige's  C.  R, 
243.  In  that  case,  there  had  been  great  and  unne- 
cessary  delay  and  negligence  in  closing  the  adminis- 
tration  of  the  estate ;  some  of  the  heirs  had  received 
a  disproportionate  part  of  the  property ;  some  of 
the  executors  had  misapplied  the  funds ;  and  three 
out  of  the  four  of  them  were  insolvent. 

A  receiver  has  been  appointed,  where  a  testator 
had  bequeathed  property  to  his  wife,  on  the  faith  of 
a  promise  that  she  would  dispose  of  it  to  certain 
persons  and  such  disposition  had  not  been  made  by 
her:  Podmore  v.  Qwwtving,  5  Simon,  435.  This 
was  done  on  bill  and  affidavits. 

Although  the  court  will  appoint  a  receiver  where 
an  executor  has  been  guilty  of  any  misconduct, 
waste  or  improper  disposition  of  the  assets,  yet  it  has 
never  done  so  upon  a  mere  charge  that  the  executor 
is  in  mean  circumstances.  There  must  be  proof  of 
the  unfitness  of  the  person ;  for,  otherwise,  the  objec- 
tion would  merely  be  that  such  executor  was  not  a 
person  of  property :  Anonymous,  12  Ves.  jun.  4. 
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The  same  principle  is  to  be  found  in  He/ward  v. 
Papera,  1  Mad.  Ch.  R  142 ;  and  also  as  far  back  as 
1740,  in  Haihernwaite  v.  Russell,  2  Atkyns,  126, 
where  Lord  Hardwicke  said :  "  Nor  are  there  any 
"  grounds  to  grant  this  motion  upon  the  other  sug- 
gestions of  the  executors  not  being  responsible 
"  from  their  indigent  circumstances ;  the  court  never 
"  esteems  this  as  any  ingredient  to  take  the  assets 
"  out  of  the  hands  and  care  of  the  executors,  nor 
"will  even  the  ecclesiastical  courts  refuse  persons 
u  becanse  they  are  not  of  affluent  fortunes,  as  long  as 
"  the  testator  himself  has  placed  this  confidence  in 
"  them  without  regarding  their  circumstances." 

In  the  late  case  of  Stainton  v.  Ths  (hrron  Com- 
pany, 18  Beavan,  161,  (wherein  a  large  amount  was 
at  stake,)  the  master  of  the  rolls  observed :  "  The 
"  testator  must  be  presumed  to  have  been  aware  at 
"  the  time  when  he  selected  those  persons  as  exec- 
"  utors  of  his  will,  of  the  large  powers  and  discre- 
"  tion  which  the  law  confers  upon  them.  This  court 
"will  not  lightly  interfere  with  the  discretion  so 
"reposed  by  the  testator.  The  circumstance  that 
"  an  executor  has  been  insolvent,  may  be  a  reason 
"  for  this  court  interfering  and  appointing  a  re- 
"  ceiver ;  but  if  the  person  selected  by  the  testator 
"  for  this  office  was  an  insolvent  debtor  at  the  date 
"  of  the  testator's  will  and  was  selected  by  the  test- 
u  ator  for  this  office,  with  a  full  knowledge  that  the 
"person  chosen  was  such  insolvent  debtor,  this 
"  court  will  not,  on  that  ground  alone,  interfere  to 
"  take  the  property  out  of  the  hands  of  such  exec- 
"  utor."    (Howard  v.  Papera,  1  Mad.  142 ;  Gladden 
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v.  Stoneman,  ib.  143  n  ;  Manners  v.  Fwrze,  11  Bea- 
van,  81. 

Nor  need  the  case  of  Taylor  v.  Allen,  2  Atk,  213, 
be  considered  as  affecting  the  above  decisions. 
There,  the  executrix  was  married  to  a  person  in 
debt  and  who  was  out  of  the  jurisdiction ;  so  that,  if 
she  wasted  the  property  and  actions  had  to  be 
brought,  a  plaintiff  would  be  without  remedy,  be- 
cause the  husband  must  be  joined  in  the  action; 
And  in  DUlon  and  wife  v.  Lady  Mowrvt  Cashed,  4 
Bro.  Pari  Ca.  306,  a  receiver  was  allowed  against  an 
executrix  who  had  been  appointed  by  the  testator 
(her  first  husband)  guardian  of  her  three  children 
and  afterwards  married  a  second  husband  in  neces- 
sitous circumstances,  (a) 


(a)  The  author  has  come  into  possession  of  eleven  valuable  and  rare 
volumes  of  the  original  cases  made  by  appellants  and  respondents  on 
appeals  to  the  House  of  Lords  in  England ;  and  among  them  he  finds 
this  suit  of  Dillon  v.  Lady  Mount  CashsU.  The  respondents,  in  then- 
case,  say :  "  The  appellant,  Robert  Dillon,  about  two  months  after  the 
"  death  of  the  said  Sir  Arthur,  sent  proposals  to  the  respondent,  Mor- 
"gan  Magan,  for  a  marriage  to  be  had  between  him,  the  said  appel- 
lant, Robert,  and  the  said  Lady  Shaen,  which,  being  rejected  on 
"  account  of  the  said  Mr.  Dillon's  being  a  man  of  a  small  fortune  and 
"greatly  incumbered;  and  the  said  appellant,  Dillon,  being  very  much 
"  pressed  by  his  creditors  and  despairing  of  obtaining  the  consent  of 
"  the  said  lady's  parents  to  his  said  proposal,  some  time  after  came  to 
"  the  respondent  Magan's  house,  on  pretense  of  a  visit,  and  during  his 
"  stay  there,  by  giving  several  sums  of  money  amongst  the  said  lady's 
44  servants,  and  corrupting  her  maid,  found  means  to  have  access  to  her 
"  after  the  said  respondent,  Magan,  and  most  of  his  family  were  in  bed; 
"  and  prevailed  on  her  to  consent  to  marry  him,  which  she  accordingly 
u  did  about  the  twenty-ninth  day  of  February,  1725,  being  then  in  the 
"  house  of  the  respondent,  Magan,  without  the  privity  or  consent  of  the 
u  said  respondent  or  the  said  Mrs.  Magan,  her  mother ;  and  suddenly 
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Although  an  executor  will  not  be  displaced  merely 
on  the  ground  of  being  poor,  yet  this  principle  may 


41  went  away  with  the  appellant,  Dillon,  without  taking  any  manner  of 
44  notice  of  her  said  children  or  showing  the  least  regard  or  concern  for 
"  them.  And  the  appellant  then  carried  away  with  them  all  the  jewels 
"  and  great  part  of  the  plate  and  other  effects  of  the  said  Sir  Arthur,  of 
"  great  value,  two-thirds  of  which  had  belonged  to  the  said  infants." 
The  appellants,  however,  in  their  case  say :  "Sir  Arthur,  afterwards,  on 
"  the  27th  of  June,  1725,  made  and  executed  a  codicil  to  his  said  will 
u  and  thereby  devised,  that  in  case  his  said  three  daughters  should  die 
44  without  issue,  that  the  appellant,  his  said  lady,  should  have  all  his 
44  real  and  personal  estate  in  the  kingdom  of  England  and  Ireland  to  her 
"  and  her  heirs  for  ever ;  and  thereby,  also,  appointed  her  sole  execu- 
14  trix,  and  soon  after  died ;  after  whose  death  the  appellant,  the  Lady 
44  Shaen,  with  her  children,  for  some  time  lived  with  her  father,  the  said 
44  Morgan  Magan  ;  but  having  afterwards,  by  the  advice  of  several  of  her 
44  relations,  intermarried  with  the  appellant,  Robert  Dillon,  although  he 
44  is  a  Protestant,  and  a  gentleman  of  £1800  per  annum,  with  woods  of  a 
14  considerable  value  standing  thereon ;  yet  her  said  father  was  pleased 
44  to  express  so  much  dislike  thereat,  that  the  said  appellants  were 
44  forced  to  remove  from  thence,  and  to  leave  the  said  children,  the  re- 
44  spondents,  behind  them,  whom  the  said  Morgan  Magan  was  pleased 
44  to  detain  from  them,  together  with  all  the  plate  which  did  belong  to 
44  the  said  Sir  Arthur  Shaen  in  his  lifetime," 

The  appellants  made  the  following  points  or  reasons :  1.  For  that  Sir 
Arthur  Shaen  having,  pursuant  to  the  power  given  to  parents  by  the 
act  of  Parliament  made  in  Ireland,  anno  14th  and  15th  Car.  II.,  by  his 
last  will  and  testament  appointed  the  appellant,  the  lady  Shaen,  guard- 
ian to  the  said  minors ;  and  it  being  expressly  provided  by  that  act, 
that  the  persons  to  whom  the  custody  of  such  minors  shall  be  devised, 
shall  and  may  receive  as  well  the  rents  and  profits  of  the  minors1  real 
estate  as  their  personal  estate  for  their  .use,  and  bring  such  actions  in 
relation  thereunto  as  by  law  a  guardian  in  soccage  might  do,  the  appellant 
ought  not  to  be  restrained  from  the  power  given  to  her  by  the  said  act ; 
nor  can  she  be  divested  of  the  estate  during  the  minority  of  the  children, 
or  at  least  until  she  committed  some  act  in  breach  of  the  trusts  reposed 
in  her  by  the  said  Sir  Arthur  Shaen,' and  which  was  not  attempted  to  be 
made  out ;  nor  was  there  any  affidavit  to  prove  that  the  respondents  so 
much  as  apprehended  the  rents  and  profits  would  not  be  safe  in  the 
appellant's  hands;  and  neither  Sir  Arthur's  will  nor  the  act  of  Parlia- 
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not  hold  in  the  case  of  an  indigent  administrator. 
For  we  find  a  case  (in  1740)  of  an  indigent  admin- 


ment  requiring  any  security,  the  court  of  chancery  ought  not  to  have 
directed  any  to  be  given. 

2.  For  that  the  appellant,  Lady  Shaen,  being  executrix  of  Sir  Arthur's 
will,  and  likewise  devisee  of  a  third  part  of  his  personal  estate,  and  hav- 
ing authority  thereby  to  pay  his  debts  and  legacies,  at  her  election,  out 
of  his  real  or  personal  estate,  she  ought  not  to  be  turned  out  of  the 
receipt  of  either  of  them  or  restrained  from  the  recovery  thereof  at  least 
without  some  misbehavior,  which  was  not  so  much  as  pretended  to  be 
proved ;  and  it  is  insisted  that  an  executrix  is  under  no  obligation  of 
giving  any  security ;  nor  is  it  usual  for  a  court  of  equity  to  compel  an 
executrix,  who  is  entrusted  by  the  testator  with  his  personal  estate,  to 
give  security ;  or  at  least  not  on  bare  motion  without  any  affidavits  of 
misbehavior  or  insolvency. 

8.  For  that  the  appellant,  the  Lady  Shaen,  being  in  her  own  right 
entitled  to  £600  per  annum  as  her  jointure,  out  of  the  said  real  estate, 
and  to  £300  per  annum  thereout  as  guardian  to  the  said  minors  for 
their  maintenances,  the  appellant  ought  not  to  be  restrained  from  receiv- 
ing the  same  or  from  taking  any  legal  course  for  recovery  thereof. 

Respondent's  points  or  reasons.  1.  For  that  the  said  Lady  Shaen 
entirely  quitted  and  relinquished  the  said  minors,  and  by  her  marriage 
with  the  said  Robert  Dillon  put  it  out  of  her  power  to  execute  the  trust 
reposed  in  her  by  the  said  Sir  Arthur  Shaen ;  and  the  said  Robert  Dil- 
lon being  greatly  indebted  and  in  very  needy  circumstances,  and  having 
greatly  mismanaged  his  own  fortune,  ought  not  to  be  intrusted  with  the 
persons  or  fortunes  of  the  said  minors. 

2.  For  that  the  said  Lady  Shaen  having  a  remainder  limited  to  her  of 
the  said  minors1  estate  upon  their  death  without  issue,  is  the  less  proper 
to  be  guardian  to  them,  who  now  has  it  not  in  her  power  (if  she  were  so 
inclined)  to  take  the  necessary  care  of  their  health,  maintenance  and  edu- 
cation ;  and  for  that  it  may  be  of  the  utmost  ill  consequence  to  the  said 
minors  to  be  put  into  the  hands  of  the  appellant,  Dillon,  whose  interest 
is  apparently  inconsistent  with  theirs. 

Upon  the  copy  of  the  respondent's  case,  is  the  following  MS.  minute 
of  the  order  of  the  House  on  the  appeal  (and  which,  as  it  will  be  seen, 
tallies  with  the  decision  as  given  in  Brown),  "  Orders  complained  of 
"  reversed,  and  the  custody  of  Lady  Shaen's  children  be  forthwith  given 
"  to  her  as  their  guardian,  and  the  said  court  of  chancery  to  appoint  a 
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ietratrix,  where  a  receiver  was  appointed.  The  bill 
was  filed  by  the  next  friend  of  an  infant.  The  de- 
fendant was  an  alms-woman ;  administratrix  durante 
minore  estate ;  the  administration  had  been  granted 
44  in  the  most  careless,  slovenly  and  scandalous  man- 
14  ner"  and  she,  from  her  relative  situation,  had  no 
right  to  have  taken  it ;  and  her  security  was  not 
sufficient.  Although  the  court  referred  to  the  cir- 
cumstance that  the  surrogate's  court  could  determine 
upon  the  fitness  of  the  person  for  the  office,  yet  that, 
where  equity  sees  reason  to  think  there  will  be  a 
misapplication  of  the  effects  of  the  intestate  and  an 
abuse  and  wasting,  to  the  prejudice  of  an  infant  by 
a  limited  administrator,  who  is  only  a  trustee  for  the 
infant,  it  is  incumbent  on  the  court  of  chancery  to 
take  care  that  the  infant  be  not  prejudiced ;  and  in 
such  case,  if  they  see  the  exercise  of  a  jurisdiction 
by  a  surrogate  to  the  infant's  prejudice,  this  court 
will  interfere.  The  court  also  observed  upon  the 
fact  of  the  administratrix  being  very  poor;  "and 
44  on  that  account  was  very  unfit  to  have  been  in- 
44  trusted  by  the  ecclesiastical  court  with  the  admin- 
44  istration  during  the  minority  of  the  infant."  A 
receiver  was  appointed ;  and  the  master  was  directed 
to  see  what  securities  were  proper  to  be  called  in 
and  that  the  receiver  should  put  such  securities  in 
suit ;  also  that  the  receiver  should  carry  on,  in  the 

"  receiver  to  collect  in  the  real  and  personal  estate  which  has  not  been 
"  received,  which  receiver  is  to  give  such  security  as  the  said  court  shall 
"  direct  And  until  the  hearing  the  cause,  the  court  to  order  the  annu- 
"  ity  due  to  the  Lady  Shaen  to  be  paid,  and  also  payment  of  the  main- 
"tenance  due  by  the  will  to  the  children  of  the  testator." 
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name  of  the  administratrix,  suits  which  were  already 
begun  and  commence  any  other  suits  in  her  name, 
indemnifying  the  administratrix;  and  that  costs 
should  be  taxed  the  administratrix  as  far  as  she  had 
proceeded  in  suits :  Havers  v.  Hewers,  Barnardiston, 
22. 

Where  there  were  two  suits  for  administration, 
and  a  motion  for  a  receiver  in  each  suit  came  on 
upon  the  same  day,  the  receiver  was  appointed  in 
both  suits,  and  the  court  gave  the  carriage  of  the 
order  to  the  plaintiffs  by  whom  the  first  notice  of 
motion  for  the  receiver  had  been  given :  Hart  v. 
Tulk,  6  Hare's  Chan.  Rep.  611. 

Great  age  is  not  sufficient  to  take  the  property 
out  of  the  hands  of  an  executor.  In  Hosack  v. 
Rogers,  6  Paige's  C.  R  415,  the  surviving  executor 
was  more  than  eighty  years  of  age ;  and  the  court 
said :  "  The  mere  fact  that  the  executor  is  an  dcto- 
"  genarian,  if  he  be  in  the  full  possession  of  his  fac- 
"  ulties,  is  not  a  sufficient  reason  for  depriving  him 
"  of  the  possession  of  that  part  of  the  estate  of  his 
"  testator  upon  which  he  has  probable  grounds  of 
"  claim." 

Where  a  receiver  dies,  the  court  cannot  make  any 
order  on  his  executor  or  personal  representative  to 
account ;  but  such  representative  may  apply  for  and 
obtain  liberty  to  pass  an  account  for  such  receiver. 
Where  a  former  receiver  dies,  it  is  the  duty  of  the 
new  receiver,  when  appointed,  in  case  the  personal 
representative  of  such  late  receiver  does  not  account 
and  pay  in  the  balance,  to  apply  for  liberty  to  put 
the  recognizance  of  such  late  receiver  in  suit :  Smith 
on,  Receivers,  191. 
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In  Jenkins  v.  Bricmt,  7  Sim.  171,  the  receiver  in 
the  cause  had  died ;  and  the  complainants  presented 
a  petition,  praying  that  his  executors  might  be  or- 
dered to  bring  in  and  pass  his  accounts  and  pay  the 
balance  to  be  found  due  out  of  his  assets.  The  vice- 
chancellor  said,  that  he  had  no  jurisdiction  to  make 
the  order ;  and  dismissed  the  petition,  with  costs. 

In  Williamson  v.  Wilson,  1  Bland's  Ch.  R.  (Mary- 
land) 435,  the  receiver  was  dead  and  administration 
had  been  granted  to  his  estate.  The  complainant 
presented  a  petition  that  another  receiver  might  be 
appointed,  according  to  the  recommendations  there- 
with filed ;  to  whom  the  administrators  might  be 
ordered  to  pay  and  deliver  over  the  money,  property, 
books  and  vouchers  which  had  come  to  the  hands  of 
their  intestate.  The  court  said :  "  On  the  death  of  a 
"  receiver  appointed  by  this  court,  it  appears  to  be 
"  clear,  that  in  so  far  as  he  had  a  mere  duty  to  per- 
"  form,  like  that  of  a  sheriff  in  safely  keeping  his 
44  prisoners,  nothing  could  devolve  upon  his  repre- 
sentatives; but  that  where  he  had  acquired  a 
44  qualified  interest  in  personal  property  as  a  bailee, 
44  and  which  it  was  his  duty  to  keep  apart  from  his 
4t  own  and  account  for  and  where  he  had,  in  obe- 
44  dience  to  an  order,  sold  and  converted  property 
u  into  money,  such  property  and  money  must  be 
44  considered  as  having  rightfully  passed  into  the 
44  hands  of  his  personal  representatives,  as  the  only 
44  or  the  most  sure  means  of  saving  harmless  the 
-"  estate  of  the  deceased  from  the  liability  to  which 
44  he  had  subjected  it,  by  becoming  bound  as  a 
44  receiver. 


\ 
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"Hence,  considering  the  property  and  money 
"  which  the  late  receiver  Jacob  Schley  had  admitted 
"  to  be  in  his  hands,  as  having  passed  into  the  hands 
"of  his  administrators,  they  must  be  viewed  as 
"  standing  in  all  respects  in  his  place ;  and  as  the 
"personal  representatives  of  their  intestate,  there 
"  can  be  no  more  impropriety  in  proceeding  against 
"  them  in  this  court  by  an  order  nisi,  followed  by 
"  an  attachment  on  their  failing  to  show  good  cause, 
"  than  in  subjecting  them  to  an  action  at  common 
"  law  for  the  recovery  of  a  debt  due  by  their  intes- 
"  tate,  in  respect  of  the  assets  which  may  have  come 
"  to  their  hands.  I  shall,  therefore,  allow  them  to 
"  be  proceeded  against  in  the  like  summary  manner 
"  as  would  have  been  permitted  against  their  intes- 
"  tate  himself  were  he  now  alive. 

"  Whereupon  it  is  ordered,  that  John  Scott  be  and 
"  he  is  hereby  appointed  a  receiver  in  the  place  of 
"  the  late  Jacob  Schley,  with  full  power  and  authority 
"  to  act  in  all  respects  as  Schley  could  or  might  have 
"  acted ;  that  before  John  Scott  proceeds  to  act  as  a 
"  receiver,  by  virtue  of  this  order,  he  shall  give  bond 
"  to  the  State  of  Maryland  in  the  penalty  of  thirty 
"  thousand  dollars,  with  a  surety  or  sureties,  to  be 
"  approved  by  the  chancellor,  for  the  faithful  per- 
"  formance  of  the  trust  reposed  in  him  by  this  order 
"  or  which  may  be  reposed  in  him  by  any  future 
"  order  in  the  premises ;  and  that  John  Scott  shall 
"  be  allowed  no  commission  for  his  trouble  in  receiv- 
"  ing  and  distributing  any  property  or  money  which 
"  may  come  to  his  hands  under  this  order  as  receiver. 

"  And  it  is  further  ordered  that  Anna  B.  Schley, 
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44  John  Jl  Mayer  and  Henry  Schroeder,  junior,  admin- 
"istrators  of  the  late  Jacob  Schley,  make  report 
44  and  render  unto  this  court  a  full  and  fair  account 
"of  all  the  property  or  money  which  may  have 
"  come  to  the  hands  of  their  intestate,  the  late  Jacob 
44  Schley,  and  of  all  his  proceedings  while  he  acted 
44  as  receiver  in  this  case ;  and  also,  that  they  render 
44  a  full  and  fair  account  of  all  property  and  money 
44  which  had  so  come  to  the  hands  of  their  intestate 
"and  which  may  be  now  in  their  hands;  and  of 
44  their  proceedings  in  relation  thereto.  And  the 
44  said  administrators  are  hereby  directed  and  required 
44  to  yield  up,  deliver  over  and  pay  unto  John  Scott, 
44  so  soon  as  he  shall  have  been  qualified  to  act  as 
44  receiver  as  before  mentioned,  all  the  goods,  wares, 
44  merchandise  and  effects  of  the  firm  of  WUs<m,  WUr 
44  liamson  &  Oompa/ny  which  may  have  been  received 
44  by  their  intestate  and  have  come  to  their  hands 
44  or  which  they  may  now  hold  or  have  under  their 
44  control :  Provided,  that  a  copy  of  this  order, 
44  together  with  a  copy  of  this  petition,  be  served  on 
44  them,  on  or  before  the  tenth  instant,  to  the  end 
44  that  they  may  show  cause,  if  any  they  have,  on  the 
44  first  day  of  June  next,  why  they  should  not  fully 
44  and  in  all  respects  comply  with  this  order." 

Where  there  has  been  a  decree,  founded  on  a  will, 
which  settles  the  matter  or  claim  as  to  real  estate 
and  the  rents  of  the  property  are  in  the  hands  of 
trustees  and  there  must  be  delay  in  carrying  out  the 
trusts  of  the  will,  a  receiver  can  be  appointed  of 
such  rents:  Attorney  General  v.  Bowyer,  3  Ves. 
714. 
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Where  a  receiver  is  appointed  over  an  executor, 
administrator  or  trustee,  and  sach  receiver  is  author- 
ized to  bring  actions  in  the  name  of  such  executor 
or  administrator,  he  will  have  to  indemnify  the  latter 
on  account  of  such  actions :  Taylor  v.  AUeny  2  Atk. 
213 ;  Gh9een  v.  Winter,  1  J.  C.  R.  60 ;  and  see  as  to 
actions  and  indemnity  in  a  former  part  of  this  work, 
pages  135,  382,  481 ;  also,  Savers  v.  Havers,  Bar- 
nardiston,  22. 

It  would  seem  that,  where  a  bill  is  filed  by  an 
heir-at-law  against  a  devisee,  to  try  the  validity  of  a 
will  of  real  estate,  the  court,  under  special  circum- 
stances, will  appoint  a  receiver  of  the  real  estate: 
Middleton  v.  Sherburne,  4  Y.  &  Coll.  358. 

Where  a  receiver  is  applied  for  against  an  executor 
or  administrator,  the  oedeb  to  be  entered  can  run 
thus  :(a) 

[After  the  usual  heading,  title  and  recital]  it  is 
ordered  that  it  be  referred  to  8.  (7.,  Esquire  (one  of 

(a)  If  an  injunction  has  not  been  before  presented,  it  would  hare  to 
be  applied  for  when  the  motion  is  intended  to  be  made  for  a  receiver ; 
and  then  the  order  would  commence  before  the  above  part,  (after  the 
formal  heading,  title  and  recital)  as  follows :  It  is  ordered  that  the  said 
defendant^  C.  D.,  be  restrained  from  receiving  or  collecting  any  part  of 
the  outstanding  personal  estate  and  effects  ofF.  F.y  the  testator  [or  intes- 
tate] in  the  pleadings  mentioned  ;  and  from  receiving  or  collecting  any 
part  of  the  debts  due  and  owing  in  respect  of  the  business  or  concern 
carried  on  by  the  said  JS.  F.  up  to  the  time  of  his  death  and  afterwards 
by  the  said  defendant,  C.  D. ;  also  [if  the  suit  be  against  an  executor 
and  there  is  real  estate]  from  receiving  or  collecting  any  part  of  the 
freehold  and  leasehold  estate  of  the  said  E.  F.  and  from  letting  or  man- 
aging the  same  or  interfering  therewith  or  with  any  part  of  the  said 
testator's  estate  or  effects  until  this  court  make  other  order  to  the  con- 
trary. 
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the  masters  of  this  court),  residing,  in  the  city  of 
New  York  (as  referee),  to  appoint  a  proper  person 
[where  there  is  real  or  leasehold  property]  to  receive 
the  rents  and  profits  of  the  said  testator,  E.  Fls  free- 
hold and  leasehold  estates  and  to  collect  and  get  in  the 
said  testator's  [or  intestate's]  outstanding  personal 
estate  and  the  debts  due  or  owing  in  respect  of  the 
said  testators  business  or  trade  of  a  merchant  carried 
on  by  him  up  to  the  time  of  his  death  and  afterwards 
by  the  said  defendant,  O.  D.,  such  person  to  be 
appointed  receiver  first  gwmg  security  to  be  approved 
of  by  the  said  referee  (master)  to  be  answerdble  for 
what  he  shall  receive,  duly  file  inventories  and  to 
account  and  pay  and  deliver  over  what  he  receives 
under  the  rules  a/nd  practice  and  as  the  cowrt  may, 
from  time  to  time,  direct.    And  the  tenants  of  the 
said  estates  are  to  attorn  and  pay  their  rents  in  ar- 
rear  and  growing  rents  to  such  receiver,  who  is  to  be 
at  liberty  to  let  and  set  the  said  estates  from  time  to 
time,  but  not  for  a  further  term  than  one  year  at  a 
time,  save  under  the  special  order  of  the  court.    And 
it  is  also  ordered,  that  the  said  referee  (master)  be  at 
liberty  to  examine  the  said  defendant,  C.  D.,  as  to  the 
estate,  stock,  debts  and  effects  of  the  said  M  F.,  in  his 
hands,  possession  or  power  or  under  his  control; 
and  thai  he  the  said  C.  D.  do,  under  the  direction  of 
the  said  referee  (master)  and  on  oath,  if  required, 
deliver  over  to  such  person  so  to  be  appointed  receiver, 
aU  and  every  the  said  estate,  stock,  debts  and  effects 
and  the  mtmifnents,  books,  vouchers  and  papers  re- 
Idling  thereto.    And  in  case  there  shall  be  occasion  to 
put  any  of  the  debts  in  suit  for  the  recovery  thereof, 

34 
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the  same  is  to  be  done  after  an  order  of  the  court-  to 
prosecute  has  been  obtained  and  on  notice  to  the  per- 
son whose  name  is  to  be  used;(a)  and  such  person 
so  to  be  appointed  receiver  is  to  make  use  of  the  name 
of  the  party  for  that  purpose  and  who  is  to  be  inr 
damnified  therein  out  of  the  said  estate  and  effects. 
And  it  is  also  ordered,  that  the  person  so  to  be  ap- 
pointed receiver  do  pay  the  debts  due  from  the  deceased 
in  the  order  required  by  the  statutes  relating  to  execu- 
tors and  administrators.  And  it  is  also  ordered, 
that  the  person  so  to  be  appointed  receiver  do,  from 
time  td  timespass  his  accounts,  file  inventories  and  pay 
and  deliver  over  effects  and  balances  as  the  rules, 
practice  and  court  may  direct. 

Where  a  receiver  is  appointed  of  a  fund  pendente 
Ute,  as,  for  instance,  daring  the  contest  about  a  will 
in  an  ecclesiastical  court,  it  will  not  be  necessary  to 
bring  to  hearing  the  mere  suit  in  which  the  receiver 
was  appointed.  Thus,  a  claim  was  filed  for  the 
appointment  of  a  receiver  of  personal  property  pen- 
dente lite.  The  plaintiff  was  sole  executor  and  res- 
iduary legatee  under  a  will  made  in  England  dated 
the  24th  of  June,  1843,  and  the  defendants  were 
the  executor  and  sole  legatee  under  a  will  made  in 
France,  and  dated  the  26th  of  January,  1848  ;  and 
the  right  to  probate  was  in  contest  in  the  ecclesias- 
tical court.  It  was  referred  to  a  master  to  appoint  a 
receiver ;  and  the  moneys  paid  in  by  the  receiver 
were  directed  to  be  invested  and  accumulate.    The 

(a)  Merritt  v.  Lyon,  on  appeal,  16  Wend.  410. 
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master  reported  a  balance  due  from  the  receiver. 
The  claim  was  then  set  down  for  hearing.  The 
vice-chancellor  inquired  for  what  reason  the  case 
was  brought  to  a  Jiearing ;  and  observed  that  he 
did  not  know  of  any  instance  of  a  case  of  this  kind 
having  been  brought  to  a  hearing  in  a  suit  by 
bill.  There  was  at  present  no  personal  represent- 
ative of  the  deceased  person  whose  estate  was 
the  subject  of  the  proceedings.  No  instance  of 
such  a  case  was  referred  to  by  counsel,  but  the 
plaintiff  and  defendants  desiring  that  an  order 
should  be  made,  the  court  directed  that  the  receiver 
should  be  continued,  and  the  costs  of  the  plaintiff 
and  defendants  taxed  and  paid  out  of  the  fund  in 
court,  and  the  residue  invested  and  accumulated, 
subject  to  the  further  order  of  the  court. 

Where  trustees  are  disputing  amongst  themselves 
and  some  of  them  ask  for  a  receiver  upon  the 
alleged  ground  of  exclusion,  the  court  will  not  grant 
it  before  hearing,  provided  the  point  of  exclusion 
depends  upon  the  main  question  in  the  cause.  Thus 
in  the  case  of  Willis  v.  Codies^  2  Edwards'  V.  C. 
Rep.  281,  which  involved  the  difficulty  between 
"Orthodox"  and  "Hicksite"  in  the  Society  of 
Friends,  a  bill  was  filed  by  some  of  the  trustees 
against  others  who  were  inimical  in  opinion;  and 
the  point  in  the  cause  was  as  to  which  party  had  a 
right  to  the  meeting-house  property.  A  motion  for 
a  receiver  was  made  before  answer.  The  defend- 
ants, as  trustees,  and  forming  a  certain  committee, 
had  the  present  possession,  and  assumed  the  exercise 
of  rights  in  those  capacities.  "Believing  them- 
"  selves,"  said  the  vice-chancellor,  u  to  be  the  right- 
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44  ful  trustees  and  managers,  they  take  care  to  pre- 
serve the  property  as  their  own;  and  there  is 
44  neither  proof  nor  allegation  before  me  of  the  dan- 
44  ger  to  it  from  acts  of  waste  o»  destruction  by  the 
"  defendants  or  any  apprehension  of  injury  in  conse- 
44  quence  of  the  property  being  in  their  possession  or 
44  under  their  control  pending  the  litigation.  Nor 
44  is  it  alleged  that  the  defendants  are  irresponsible 
44  men  and  unable  to  make  good  the  loss  of  rents  to 
44  the  complainants,  if  they,  the  defendants,  should 
44  be  decreed  to  account  for  the  rents  which  they 
44  may,  in  the  mean  time,  receive.  Under  circum- 
stances like  these,  it  appears  unnecessary  to  ap- 
44  point  a  receiver ;  nor  would  such  appointment  be 
44  consistent  with  the  principles  by  which  this  court 
44  is  governed.  Chancellor  Kent  has  remarked  that 
44  the  exercise  of  the  power  of  appointing  a  receiver 
44  must  depend  upon  sound  discretion,  and  in  a  case 
44  in  which  it  must  appear  to  be  fit  and  reasonable 
44  that  some  indifferent  person  should  take  charge  of 
44  the  property,  for  the  greater  safety  of  all  the  par- 
44  ties  concerned :  Verplanch  v.  Gaines^  1  J.  C.  R.  58. 
44  The  court  looks  to  the  security  and  preservation 
44  of  the  property,  and  ought  not  to  interfere  pend- 
44  ing  the  litigation,  when  the  plaintifls7  right  is  not 
44  perfectly  clear  and  the  property  itself  or  the 
44  income  arising  from  it  is  not  shown  to  be  in  dan- 
44  ger.  This  was  considered,  by  Chancellor  Sanford, 
•  "  to  be  the  true  principle  which  should  govern  the 
44  court  in  the  exercise  of  its  discretion  upon  these 
"motions:  Orphan  Asylum  v.  fflCartee,  1  Hopk. 
«4Rep.  429  :  and  it  is  acknowledged  to  be  the  rule 
44  in  several  of  the  English  cases,  that  there  must  be 
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"some  evil  actually  existing  or  some  evidence  of 
"danger  to  the  property  or  a  strong  special  case 
"  of  fraud  in  the  defendant  clearly  proved  to  induce 
"  the  court,  in  this  stage  of  the  cause,  to  take  the 
"property  under  its  care;  Hugonin  v.  Basely,  13 
"  Ves.  105 ;  Middleton  v.  Dodswett,  ib.  266 ;  Lloyd 
"  v.  Paesingham,  16  i5.  69.  In  another  case,  in  the 
"  Irish  chancery,  it  has  been  observed  that  such  an 
"  interference  is,  to  a  certain  extent,  giving  relief — 
"in  fact,  depriving  defendants  of  a  present  use  and 
"  enjoyment  of  the  estate  and,  so  far,  a  decision  pro 
"  tempore  against  them ;  and,  therefore,  without  some 
"strong  necessity,  the  court  ought  not  to  do  any 
"  act  to  disturb  the  existing  possession  until,  from  a 
"  view  of.  the  whole  case  and  by  a  regular  adjudica- 
"  tion,  it  can  pass  upon  the  right :  Houldztch  v.  Lord 
"  DonegaU,  1  Beatty's  Rep.  402. 

"  It  has  been  urged  in  argument,  upon  the  pies, 
"  ent  motion,  that  this  is  a  case  in  which  a  difficulty 
"  has  occurred  among  trustees  who  were  vested  with 
"  the  legal  title  and  that  a  portion  of  them  are  ex- 
cluded by  their  co-trustees — and  this  is  such  an 
"  abuse  as  to  require  the  immediate  interference  of 
"  the  court  in  respect  to  the  safety  of  the  property ; 
"  and  that  the  defendants,  who  were  trustees,  should 
"  have  applied  to  this  court  for  directions  or  by  bill 
"of  interpleader,  instead  of  assuming  to  act  for 
"themselves  in  making  conveyances  of. the  prop- 
"  erty  to  others  and  which  they  could  not  lawfully 
"  do.  Whether  this  be  so  or  not  depends  altogether 
"  upon  the  main  question,  namely,  which  is  the 
"  monthly  meeting  entitled  to  stand  as  cestuis  que 
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"  trust  of  the  property  ?  And  if  the  one  which  the 
"  defendants  represent  is  entitled,  it  had  the  power, 
"  according  to  the  trust,  of  declaring  such  of  the  trus- 
"  tees  as  were  not  in  unity  with  it  incompetent  to  serve 
"  and  of  appointing  others  in  their  place ;  while  a 
"  refusal  on  the  part  of  such  disqualified  trustees  to 
"convey  to  others  so  appointed  would,  of  itself, 
"have  been  a  breach  of  trust.  Hence,  to  say  there 
"  has  been  an  improper  exclusion  and  an  abuse  of 
"  the  trust  in  this  respect  on  the  part  of  the  defend- 
"  ants,  acting  under  the  authority  of  a  monthly  meet- 
"  ing,  is  to  determine  the  question. 

"  After  all,  it  comes  back  to  the  only  inquiry 
"  which  I  apprehend  can  be  made  in  this  stage  of 
"the  cause:  is  there  danger  to  the  property — in 
"  other  words,  is  there  evidence  of  fraud  in  obtain- 
"  ing  the  possession  or  any  special  circumstances  to 
"render  it  necessary  for  the  preservation  of  the 
"  property  pendente  Ute  or  proper  in  the  exercise 
"  of  a  sound  discretion,  for  the  interference  of  the 
"  court  in  this  summary  manner  ? 

"  As  there  is  scarcely  a  color  or  pretense  for  this 
"  application  on  any  of  the  above  grounds,  I  must 
"  refuse  it,  with  costs." 

Although  a  trustee  mixes  trust  funds  with  his 
own,  yet  this  alone  is  not  sufficient  for  the  appoint- 
ment of  a  receiver,  especially  where  it  is  not  alleged 
that  the  fund  i*  in  danger,  nor  denied  that  the 
„  trustee  keeps  accounts:  Orphan  Asylum  v.  M{ { Car- 
tee,  Hopk.  429,  where  a  receiver,  under  suck  circum- 
stance, was  refused,  although  one  of  the  trustees 
consented  to  the  motion. 
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Where  the  breach  of  a  bond  was  the  point  in 
litigation,  a  motion  was  made  for  a  receiver  of  rents 
and  profits,  received  by  trustees  and  embraced  by 
the  bond;  but  the  trustees  consented  to  pay  the 
rents  and  profits  into  court  and  the  chancellor 
refused  to  appoint  a  receiver :  Preble  v.  Boghurst, 
1  Swanst,  309. 

While  a  trustee  of  rents  is  wanted,  the  court  can 
appoint  a  receiver :  Rogers  v.  Hoes,  4  J.  0.  R.  388. 

There  is  no  case  in  which  the  court  appoints  a 
receiver,  merely  because  the  measure  can  do  no 
harm ;  and  still  less  when  the  trustee  is  such  under 
the  appointment  of  a  testator :  lb. 

A  husband  contracted  for  a  lease  of  some  premises 
and  he  afterward  induced  the  trustees  of  his  mar- 
riage settlement,  who  held  moneys  for  the  separate 
use  of  his  wife,  without  power  of  anticipation,  to  act 
in  breach  of  their  trust,  and  to  purchase  the  prop- 
erty. m  The  property  was  conveyed  to  the  trustees, 
and  by  a  deed  executed  by  the  husband  and  wife 
it  was  declared  that  it  should  be  held  for  their  in- 
demnity and  on  the  trusts  of  the  settlement.  The 
husband  laid  out  very  considerable  sums  of  money 
in  building  and  repairs,  and  with  the  consent  of  the 
wife  was  permitted  to  receive  the  rents.  After  some 
years,  disputes  arose;  the  trustees  insisted  on  re- 
ceiving the  rents,  and  proceeded  at  law  to  enforce 
their  rights;  whereupon  the  husband  filed  a  bill 
against  the  trustees  and  his  wife,  claiming  a  lease 
under  the  agreement,  and  asking  for  a  sale  of  the 
property,  and  for  the  application  of  the  produce, 
first,  in  replacement  of  the  trust  funds,  and  after- 
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wards  in  reimbursing  the  plaintiff  his  outlay.  A 
motion  for  a  receiver  was  refused  with  costs :  WUes 
v.  Cooper,  9  Beavan's  Rep.  294. 

On  the  marriage  of  Sir  N.  and  Lady  G.  two  set- 
tlements were  executed ;  by  one,  a  sum  of  stocks 
and  estates  in  W.,  the  lady's  property,  were  con- 
veyed to  trustees  in  trust  for  her  for  life,  with  re- 
mainder in  trust  for  the  children  of  the  marriage ; 
and,  by  the  other,  Sir  N.  granted  out  of  his  estates 
a  rent  charge  to  Lady  Gr.  for  life.  She,  after  her 
husband's  death,  fraudulently  obtained  a  transfer  of 
the  stock,  and  sold  it  out,  and  afterwards  she  as- 
signed her  life  interest  in  the  estate  in  W.,  and  the 
rent  charge,  to  A.,  for  valuable  consideration  but 
with  notice  of  the  fraud.  Held,  that  the  rents  of 
the  estate  in  W.  and  the  rent  charge  were  liable  to 
be  applied  to  replace  the  stock ;  and  a  receiver  of 
them  was  granted  before  afiswer :  Woody att  v.  Ghee- 
ley,  8  Simons'  Rep.  180. 

*  A  receiver  has  been  refused  in  regard  to  money 
in  the  hands  of  a  corporation,  who  were  trustees  of 
it  to  lend  to  the  poor  and  had  made  interest  of  it 
and  also  had  not  applied  a  part  of  it,  for  some  years, 
to  the  purposes  for  which  the  charity  was  given : 
Attorney  General  v.  The  Mayor,  &c,  of  Stafford, 
Barnardiston,  33. 

Where  a  trust  has  devolved  upon  the  court  of 
chancery,  the  parties  interested  in  the  trust  estate 
may  apply  to  the  court  to  have  a  receiver  appointed 
to  collect  and  preserve  the  rents  and  profits  of  the 
property  until  a  new  trustee  is  appointed :  M'Cosker 
v.  Brady,  1  Barb.  C.  R.  329.    In  this  case,  one  of 
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three  trustees  named  in  a  will  died  and  the  other 
two  refused  to  accept  the  trust. 

Where  a  conveyance  has  been  made  of  a  life  in- 
terest in  leasehold  premises  to  a  trustee  out  of  the 
interest,  proceeds  or  annual  income,  but  the  as- 
signor has  entered  into  no  covenant  to  pay,  the 
court  will  not  consider  it  a  mortgage ;  but  still,  will 
appoint  a  receiver  and  have  the  trusts  carried  out. 
Thus,  A.  being  indebted  to  the  plaintiffs  in  a  sum  of 
£400,  and  being  entitled  to  a  life  estate  in  certain 
leasehold  premises,  conveyed  by  deed  of  the  21st 
Nov.  1837,  his  life  interest  therein  to  a  trustee,  upon 
trust,  "  out  of  the  interest  proceeds  or  annual  rent 
"  thereof,"  to  pay  the  head  rent  to  which  the  lands 
were  subject,  the  premiums  of  insurance  on  a  certain 
policy  of  insurance  (which  A.  had  effected  upon  his 
life,  and  which  policy  was  assigned  by  a  separate 
deed),  and  also  to  the  said  plaintiffs  the  said  sum  of 
£400,  with  legal  interest  from  the  date  thereof,  at 
the  rate  of  j£6  by  the  year,  until  the  same  should 
be  fully  paid  off  and  discharged,  and  upon  payment 
thereof,  to  reconvey  the  same  to  A.  or  his  assigns. 
The  deed  did  not  contain  any  covenant  for  payment 
on  the  part  of  A. :  It  was  Held,  upon  the  true  con- 
struction of  the  deed  of  November,  1837,  that  the 
plaintifls  were  not  to  be  considered  as  mortgagees,  or 
entitled  to  a  sale,  but  only  to  have  a  receiver  and 
the  trusts  of  the  deed  carried  into  execution  under 
the  direction  of  the  court:  Taylor  v.  Emerson,  4 
Drury  &  Warren's  Chan.  Rep.  117. 

Where  there  are  two  trustees  and  executors,  and 
one  dies  and  the  survivors  refuse  to  act,  the  persons 
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beneficially  interested  in  the  estate  are  entitled  to 
the  protection  of  this  court  and  to  a  receiver.  Thus, 
in  Palmer  v.  Wight,  10  Beavan,  234,  A  and  B  were 
trustees  and  executors.  A  paid  more  than  he  re- 
ceived, in  the  expectation  of  repayment  out  of  a 
mortage  forming  part  of  the  assets.  AdiedandB 
refused  to  act.  In  an  administration  suit,  a  receiver 
of  the  mortgage  was  appointed  against  the  repre- 
sentatives of  A. 


CHAPTER    XI. 


LUNATIC.    INFANT. 


Lunatic. 

Where  a  person  is  found  to  be  a  lunatic,  the  court 
usually  appoints  a  committee  of  his  person  and  es- 
tate ;  and  such  committee  has  to  give  security :  Shd- 
ford,  148. 

It  has  sometimes  happened  that  a  responsible  and 
suitable  person  could  not  be  found  to  take  upon  him- 
self the  office  of  committee  ;  and  in  that  case,  a 
receiver  has  been  appointed. 

If  the  lunatic  has  a  relative  or  friend  who  would 
be  proper  to  act  as  a  committee,  but  who  cannot 
give  the  requisite  security,  the  court  may  appoint 
him  the  committee  of  the  person  and  estate  of  the 
lunatic,  with  a  restriction  not  to  receive  any  sums  of 
money,  part  of  the  lunatic's  property ;  and  order  a 
reference  to  a  master  to  appoint  a  receiver :  Jb 
parie  Bittinglvwrst)  1  Ambl.  C.  R.  104 ;  and  such 
receiver  would  have  to  give  security,  and  be  entitled 
to  a  salary  like  a  committee  :  Mo  parte  Warren,  10 
Ves.  622. 

Mr.  Shelford  says  (in  his  work  on  Lunacy,  p.  146), 
that  a  receiver  is  not  always  required  to  give  the 
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same  security  as  a  committee;  and  refers  to  the 
MS.  case  In  re  Squire,  where  the  receiver  was  to  be 
appointed,  "  first  giving  security  to  be  allowed  by 
14  the  master  for  what  he  should  so  receive  "and  to 
"  pay  the  same  as  the  Lord  Chancellor  should  direct." 
But  there  can  be  no  good  reason  why  the  usual  se- 
curity should  not  be  given  (namely,  a  recognizance, 
with  two  responsible  persons  as  sureties,  in  double 
the  amount  of  the  annual  rents  and  profits  of  the 
estates  and  of  the  outstanding  property,  for  answer- 
ing and  duly  accounting  under  the  rules  and  practice 
of  the  court),  unless  it  be  upon  the  idea  that  the 
appointment  of  a  receiver  in  a  lunacy  case  is  but  a 
temporary  matter,  as  In  the  matter  ofl&nton,  below, 
or  where  his  power  in  receiving  is  circumscribed,  as 
In  re  Jones,  where  valuable  securities  had  already 
been  deposited  with  the  master ;  Shelford,  149, 150, 

The  case  lib  parte  Warren,  10  Ves.  621,  goes  to  the 
point  that  the  usual  security  which  is  required  from 
a  committee,  is  to  be  given  by  a  receiver. 

The  course  adopted  in  the  case  of  Mo  parte  Billing- 
hurst,  1  Ambl.  104,  of  appointing  a  receiver,  would 
have  to  be  pursued  where  a  person,  who  had  been 
appointed  committee  of  the  person  and  estate  of  a 
lunatic,  refused  the  office :  Expcurte  RadcUff,  1  Jac 
&  W.  619.  This  applies  to  a  refusal  before  consent 
or  acting ;  for  a  committee,  who  has  voluntarily  ac- 
cepted the  appointment,  cannot  he  discharged,  with- 
out showing  some  valid  excuse  for  declining  the 
trust :  In  the  matter  of  Lyle,  2  Paige's  C.  R  251 ; 
and  the  same  doctrine  holds  with  regard  to  a  re- 
ceiver :  Smith  v.  Vaughan,  Eidg.  Ca.  temp.  Hardw. 
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251.  And  it  would  seem  that  the  expense  of  a  re- 
ceiver is  not  to  be  incurred,  in  order  that  a  person, 
who  cannot  give  security,  may  be  appointed  commit- 
tee :  In  re  Framk,  2  Russ.  450. 

A  receiver  will  sometimes  be  appointed,  where  the 
committee  resides  at  a  distance  from  the  estate : 
In  re  Seamcm,  Shelford,  149 ;  and  a  receiver  may 
be  appointed,  where  the  committee  is  infirm, 
although  not  resident  at  a  distance  or  where  the 
management  is  attended  with  considerable  trouble : 
In  re  Birch,  ib. 

While  a  commission  or  question  of  lunacy  is 
pending,  the  court  may  take  care  of  the  lunatic's 
estate,  by  appointing  a  receiver.  The  case  of  Hdi, 
8  Atk.  635,  goes  only  so  far  as  to  show  that,  "  Lord 
44  Hardwicke  made  a  provisional  order  of  the  luna- 
u  tic's  effects."  In  the  matter  of  Kenton,  5  Binney, 
613  (Pennsylvania),  a  commission,  in  the  nature  of  a 
writ  de  hmaUco  inquvrendo,  had  issued;  and  the 
inquest  had  found  the  party  to  be  a  lunatic.  The 
inquisition  had  not  been  returned  (the  return  day 
not  being  out).  A  motion  was  made  for  a  receiver, 
on  proof,  by  affidavits,  that  the  estate  was  suffering 
and  that  there  was  no  one  to  take  care  of  it  but  the 
wife,  who  was  addicted  to  intoxication.  The  court 
appointed  a  receiver  until  further  order,  directing 
security  to  be  given  by  the  receiver,  and  one  good 
surety  in  one  thousand  dollars;  and  ordered  the 
bond  to  be  made  to  the  lunatic. 

It  seems  the  act  of  April,  1845,  in  relation  to  the 
powers  of  receivers  and  of  committees  of  lunatics 
and  habitual  drunkards,  does  not  have  the  effect  to 
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transfer  the  title  of  real  estate  to  a  receiver,  by  the 
mere  order  of  the  court  and  without  an  actual  con- 
veyance from  the  party  to  the  suit  in  whom  such 
legal  title  is  vested :  Wilson  v.  Wilson,  1  Barb.  C.  R. 
592, 

Where  there  is  a  receiver  of  a  lunatic's  estate  and 
no  committee,  but  one  is  required  for  the  institution 
of  a  suit,  a  reference  would  have  to  be  had  to  appoint 
such  committee.  On  the  coming  in  of  the  report, 
the  ORDEtf  would  be :  that  the  care  and  management 
of  the  estate  of  the  said  lunatic  should  be  granted  to 
A  B  [the  committee]  for  the  time  to  come,  until  fur- 
ther  order }  without  his  giving  the  usual  security ; 
and,  under  tlis  circumstances,  a  receiver  of  the  said 
hmatids  estate  having  been  appointed,  it  is  further 
ordered  that  the  said  ABbe  restrained  from  receiv- 
ing any  part  of  the  property  and  effects  of  the  said 
lunatic  imtil  further  order :  JSaddiff  v.  Carter,  1  0. 
P.  Cooper's  Reports  of  some  Cases,  etc.,  253. 

During  the  chancellorship  of  Samuel  Jones,  Esq. 
(1827),  the  matter  of  George  Washington  WaUis,  a 
supposed  lunatic  (MS.),  came  before  him.  Mr.  G. 
W.  Wailis  had  been  a  respectable  merchant  in  the 
city  of  New  York,  worth  considerable  property,  but 
had  no  relations  or  connections  in  the  United  States. 
His  legal  advisers  had  been  David  B.  Ogden  and 
James  J.  Roosevelt,  jr.,  Esquires ;  and  they  presented 
a  petition  to  the  chancellor,  setting  forth  the  fact  of 
their  having  been  his  legal  advisers,  of  his  unsound- 
ness of  mind,  as  to  his  merchandise  and  other  prop- 
erties, his  being  administrator  for  a  large  estate,  the 
circumstance  of  his  having  no  relatives  in  the  coui^ 
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try,  and  praying  the  chancellor  to  make  such  order 
in  the  premises  as  the  exigencies  of  the  case  required 
and  as  to  him  should  seem  meet. 

The  chancellor  directed  the  assistant-register,  John 
L.  Lawrence,  Esquire,  to  be  a  provisional  receiver  of 
the  estate  and  effects  of  the  supposed  lunatic.  An 
order  to  this  effect  was  entered  in  the  assistant-re- 
gister's office  on  the  twenty-third  day  of  June,  one 
thousand  eight  hundred  and  twenty-seven;  and 
which  order,  after  pretty  fully  reciting  the  petition, 
ran  as  follows : 

44  And  his  Honor  the  chancellor,  having  duly  con- 
44  sidered  the  matter  of  the  said  petition,  it  is  there- 
u  upon  ordered,  adjudged  and  decreed,  and  his  Honor 
44  the  chancellor,  by  the  power  and  authority  in  him 
44  by  law  vested  for  that  purpose,  doth  hereby  order, 
44  adjudge  and  decree  that  the  assistant-register  of 
44  this  court  be  and  he  is  hereby  authorized,  until  the 
44  further  order  of  this  court,  to  take  possession  of, 
44  receive,  collect  and  safely  keep  all  and  singular  the 
44-  moneys,  notes,  bills,  drafts,  checks,  securities,  goods, 
44  chattels,  credits,  books,  papers,  letters  and  all  other 
44  the  estate,  things  and  effects  belonging  to  and 
44  under  the  control  of  the  said  George  Washington 
44  Wallis,  whether  in  his  own  right  or  as  administra- 
44  tor  with  the  will  annexed  of  the  said  William  Wal- 
44  lis,  deceased  or  otherwise  howsoever ;  and  of  the 
44  rents,  issues,  income,  profits  and*  proceeds  thereof; 
44  and  to  appoint  one  or  more  agent  or  agents  under 
44  him,  with  such  power  as  he  may  deem  necessary  in 
44  the  premises.  And  it  is  further  ordered,  that  the 
44  said  assistant-register  do  forthwith  cause  an  inven- 
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"  tory  to  be  made  of  the  said  property  and  effects 
u  and  file  the  same  in  the  office  of  him,  the  said 
"  assistant-register,  for  the  inspection  of  all  parties 
"  interested  therein.  And  it  is  further  ordered  that 
"  the  clerks  and  agents  of  the  said  George  Washing- 
"  ton  Wallis  and  all  other  persons  in  possession  of 
u  the  said  moneys,  notes,  bills,  books,  securities  and 
"other  things  aforesaid  do  forthwith  deliver  the 
41  same  to  the  said  assistant-register  or  to  the  agent 
"  or  agents  appointed  by  him  for  that  purpose,  to  be 
"  by  him  safely  kept  for  the  benefit  of  all  parties 
"interested  therein,  till  the  further  order  of  this 
"  court ;  with  power,  nevertheless,  to  make  sales  of 
"  such  part  of  the  personal  property  as  may  appear 
"  proper  to  be  sold  and  upon  such  terms  as  to  price 
"  and  credit  as  he  may  deem  safe  and  reasonable ; 
u  and  to  make  insurance  against  loss  and  damage  by 
"  fire  or  otherwise.  And  it  is  farther  ordered,  that 
"  the  said  assistant-register,  out  of  any  moneys  or 
u  property  which  may  come  to  his  hands  as  aforesaid, 
"  do  pay,  for  the  support  and  maintenance  of  the  said 
"  George  Washington  Wallis,  such  sum  or  sums  of 
"  money,  not  exceeding  twenty  dollars  per  week,  as 
"  to  him,  the  said  assistant-register,  may  seem  reason- 
"  able  and  proper ;  and  also  the  just  debts,  if  any, 
"  due  from  him  the  said  George  Washington  Wallis ; 
"  and  that  any  surplus  moneys  remaining  in  his,  the 
"  said  assistant-register's  hands,  after  defraying  the 
"current  expenses  and  payments  arising  in  the 
"premises,  be  invested  in  such  manner  that  the 
"  same  may  accumulate  till  the  further  order  of  the 
"  court" 
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Contrary  to  the  general  rule,  a  receiver  may  be 
appointed  of  the  estate  of  a  lunatic  on  petition  only, 
without  any  bill  having  been  filed,  as  is  requisite  in 
other  cases  where  the  court  of  chancery  appoints  a 
receiver:  lik  parte  Whitfield,  2  Atk  147. 

A  solicitor  to  the  commission  will  not  be  a  proper 
person  to  act  as  receiver  of  a  lunatic's  estate,  even 
though  no  one  else  may  be  willing  to  accept  the 
office ;  for  the  court  is  extremely  jealous  of  appoint- 
ing any  person  to  be  receiver  whose  duty  it  is  to 
call  the  receiver  to  an  account:  Mo  parte  Pinche,  2 
Meriv.  452. 

By  the  act  of  April  28,  1845,  receivers  -and  com- 
mittees of  lunatics  and  habitual  drunkards,  appointed 
by  any  order  or  decree,  may  sue,  in  their  own  names, 
for  any  debt,  claim  or  demand  transferred  to  them 
or  to  the  possession  and  control  of  which  %they  are 
entitled  as  such  receiver  or  committee.  And  when 
authorized  to  sell  such  demands,  the  purchaser  of 
the  same  may  sue  and  recover  therefor  in  his  own 
name,  but  shall  give  such  security  for  costs  to  the 
defendant  as  the  court,  in  which  such  suit  is  brought, 
may  direct. 

The  control  which  the  court  has  over  its  officers 
does  not  determine  by  the  death  of  a  lunatic ;  pnd 
a  receiver  of  his  estate  may  be  ordered  to  continue- 
to  act  until  the  arrears  of  the  rents  and  profits,  due 
at  the  time  of  the  decease  of  the  lunatic,  shall  be 
paid  and  satisfied :  J3v  parte  Clwlce,  Jac.  589. 

In  the  case  of  EUieott  v.  Watford,  4  Md.  80,  the 
person  who  had  been  the  lunatic's  committee  was, 
after  her  death,  appointed  receiver  of  her  estate  by 

85 
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an  order  of  the  chancellor,  in  which  power  was 
expressly  reserved  to  the  court  to  modify  or  annul 
the  same,  to  discharge  the  receiver  and  pass  other 
orders,  &c.  Afterwards,  an  administrator  pendente 
lite  of  the  lunatic  having  been  appointed  by  the 
orphans'  court,  the  chancellor  ordered  the  discharge 
of  the  receiver  and  directed  him  to  account  for  and 
deliver  the  personalty  to  such  administrator :  EUicott 
v.  Wwrford,  4  Md.  80. 

A  receiver  of  a  lunatic's  estate  should  be  careful 
how  he  involves  himself  in  unnecessary  costs  about 
suits  or  actions  touching  the  lunatic's  property. 
Thus,  a  master  reported  that  a  receiver  had  taken 
proceedings  at  law  in  a  certain  form  of  action,  which, 
under  the  advice  of  counsel,  were  abandoned  and 
he  proceeded  by  another  form  of  action,  in  which 
the  right  of  the  lunatic  was  established;  and  he 
further  reported  that  the  receiver  had  acted  bona 
fide,  although  ignorantly  in  the  first  proceeding  and 
that  he  ought  to  be  allowed  the  costs  of  that  pro- 
ceeding, which  amounted  to  one  hundred  and  thirty 
pounds.  Lord  Chancellor  Hart :  "  I  cannot  agree 
4  with  the  master,  that  the  lunatic's  estate  ought  to 
4  bear  the  consequences  of  the  ignorance  and  the 
4  precipitation  of  the  receiver.  The  hardship  is  not 
*  very  great,  for  he  receives  a  liberal  payment  for 
'his  services.  Here,  instead  of  rendering  service 
4  by  his  improvident  proceeding,  if  this  is  to  be 
4  charged,  he  has  done  an  injury.  I  shall  look  at 
4  the  papers ;  but,  at  present,  I  am  of  opinion  the 
4  receiver  must  bear  the  loss.' 

The  order  appointing  a  receiver  of  the  estate  of 
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a  lunatic  should  specify  his  powers  particularly  as 
well  as  generally ;  and  the  English  orders  embrace 
an  authority  to  manage  as  well  as  to  let  the  estates 
of  the  lunatic,  to  such  persons,  at  such  rents,  and  for 
such  periods  as  the  master  should  approve  of,  subject 
to  further  order :  Shelf ord,  147,  148.  With  us,  it  is 
believed,  an  application  would  have  to  be  made  to 
the  court  for  power  to  lease  for. any  longer  term 
than  a  year. 

Where  a  plaintiff  obtains  an  order  for  the  appoint- 
ment of  a  receiver  of  the  property  of  a  defendant 
who  is  a  lunatic  and  who  has  put  in  an  answer  by 
his  guardian  ad  Mtemy  without  any  direction  to  the 
defendant  to  assign  or  deliver  over  his  property,  the 
plaintiff  is  not  authorized  to  call  and  examine  wit- 
nesses, on  the  reference,  after  the  receiver  has  been 
appointed,  for  the  mere  purpose  of  obtaining  testi- 
mony to  be  afterwards  used  in  the  cause :  Copous  v. 
Kaufman,  8  Paige's  0.  R  583. 

Where  a  lunatic  is  dead  and  the  receiver  is 
desirous  to  account,  the  following  will  be  the  form 
of  his  petition: 


To  the Gowrt. 

In  the  matter  of ,  a  lunatic. 

The  petition  of ,  receiver  ) 

of  the  estate  of  the  said  lunatic,     ) 
Showeth, 

That  a  conwnission  hawing  issued  to 

inquire  of  the  lunacy  of  the  said ,  lie  was, 

by  inquisition  duly  taken  therebn  the day 

2f ,  18 — ,  found  to  be  a  lunatic. 
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That  in  pursuance  of  cm  order  made  in  this 

matter  on  the  day  of 18 — ,  your 

petitioner  woe  appointed  the  receiver  of  the  said 
lu/natids  estate. 

That  the  said the  lunatic,  departed  this 

Ufe  in  or  about  the  month  of ,  18 — . 

That  your  petitioner,  as  such  receiver,  hath  re- 
ceived and  paid  dwers  swms  of  money  on  account 
of  the  said  lunatic  and  his  estate;  and  he  is  desirous 
to  pass  his  aocownts  thereof 

Your  petitioner,  therefore,  humbly  prays 
your  honor  that  'it  may  be  referred  to 
a  referee  (or,  one  of  the  masters  of 
this  court)  residing  in  the  city  of  New 
York,  to  take  and  pass  your  petition- 
er's account  of  receipts  and  payments 
of  the  said  hmatic's  estate,  from  the 
time  he  was  appointed  receiver  thereof 
to  the  death  of  the  said  lunatic  and 
therein  to  make  unto  your  petitioner 
all  just  allowances  and  particularly 
an  allowance  of  his  costs  of  passing 
his  said  accounts  and  all  other  his 
costs  incwrred  in  this  matter.  And,  <&c. 

The  order,  on  such  a  petition,  should  embrace  a 
direction  that  the  person,  or  persons  entitled  to  a 
distributive  share  or  distributive  shares  of  the  said 
lunatic's  estate  be  summoned  on  the  reference  before 
the  master,  in  case  he  died  intestate :  See  2  CoUin- 
son  on  Lunacy,  257.(a) 

(a)  See  the  form  of  a  petition,  by  a  receiver,  for  liberty  to  cany  into 
effect  an  agreement  or  proposal  for  a  lease  approved  of  by  the  master : 
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Infants    Estate. 

M  Where  an  infant  is  entitled,"  said  Lord  Talbot, 
"  there  can  be  no  color  to  say  that  the  appointing  a 
"  receiver,  which  is  truly  and  properly  the  hand  of 
"  the  court,  puts  the  infant  out  of  possession :"  Sharp 
v.  Carter,  3  P.  Wms.  379. 

If  an  infant's  estate  is  in  danger,  a  receiver  can  be 
appointed  immediately  upon  filing  a  bill  and  before 
a  subpena  has  been  served.  This  was  done  in 
Pitcher  v.  Helliar,  Dick.  580 ;  where  Lord  Thur- 
low  ordered  a  receiver — and  he  is  made  to  say  that 
he  would  have  granted  one  even  if  there  had  been 
no  bill.  There,  Helliar,  the  acting  executor  of  the 
estate,  had  absconded  two  years  before  the  bill  was 
filed.  An  affidavit  was  presented,  showing  the 
circumstances  and  stating  that  the  property  was  in 
danger  of  being  lost  for  want  of  being  got  in. 

Although,  in  the  above  case  of  Pitcher  v.  Helliar, 
Lord  Thurlow  observed  that  he  would  have  ordered 
a  receiver,  even  if  there  had  been  no  bill,  yet  Lord 
Chancellor  Hardwicke,  in  an  Anonymous  case,  1 


2  Cbllinton  an  Lunacy,  682 ;  and  also  many  other  petitions,  which, 
although  applying  directly  to  a  committee,  will  answer  for  a  receiver 
by  alight  substitution ;  as,  for  instance,  petition  for  an  inquiry 
whether  it  would  be  for  the  benefit  of  the  lunatic  to  institute  proceed- 
ings for  the  recovery  of  rent  in  arrear,  p.  814;  petition  for  an  inquiry 
whether  it  would  be  for  the  benefit  of  the  lunatic  to  defend  (p.  824)  or 
compromise  suit  (828) ;  petition  for  an  inquiry  whether  it  would  be  for 
the  benefit  of  the  lunatic  to  grant  leases  and  make  improvements,  p. 
844 ;  also,  to  make  repairs  and  erect  buildings,  p.  848 ;  also,  as  to 
whether  alterations,  already  made,  are  improvements,  p.  850;  and  as 
to  cutting  down  timber,  p.  854. 
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Atk.  489,  said  there  was  no  instance  of  appointing  a 
receiver  of  the  rents  and  profits  of  an  infant's  estate, 
where  there  was  no  bill  depending  in  conrt ;  bnt  if  it 
were  filed,  there  might  be  an  application  for  this 
purpose  on  behalf  of  infants  ;(a)  and  his  Lordship 
said  the  same  thing  in  1£%  parte  Whitfield,  2  ib.  315. 

In  Ex  parte  Salter,  3  Br.  Ch.  Ca.  500,  (a  case  of 
appointment  of  a  guardian,  upon  petition,)  a  refer- 
ence is  made  to  MS.  cases  where  a  receiver,  as  well 
as  maintenance,  was  ordered  without  a  bill  filed. 
However,  the  very  appointment  of  a  receiver  pre- 
supposes danger  or  jeopardy  to  property,  and  one 
can  hardly  fancy  a  case  for  the  appointment  without 
a  complaint  being  filed. 

Where  the  property  of  an  infant  is  under  two  or 
more  mortgages  and  the  interest  but  not  principal 
is  due,  and  a  receiver  has  been  appointed,  the  latter 
should  apply  to  the  court  for  a  reference  to  a  master 
to  inquire  into  the  circumstances  and  to  state  prior- 
ities. The  motion  ought  not,  in  the  first  instance, 
to  be  to  keep  down  the  interest :  Anon.  6  Mad.  Ch. 
R.  9. 

Lord  Kenyon  held,  that  a  receiver  of  an  infant's 
estate  should  never  have  his  recognizance  discharged 
until  one  year  after  the  infant  has  attained  his  age ; 
and  Lord  Eldon  has  approved  of  that  rule:  2 
Brown's  Ch.  Pr.  846.  As  to  how  far  this  practice 
would  have  been  upheld  in  the  court  of  chancery  of 
the  State  of  New  York,  see  Matter  of  Van  Home,  7 


(a)  This  case  is  again  reported  verbatim  at  page  678  of  the  same  yoL 
of  Atkyns. 
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Paige's  C.  R.  46.  It  would  seem  that  the  infant 
ought  to  have  a  fair  time,  after  coming  of  age,  to 
examine  the  accounts ;  and,  therefore,  that  the  re- 
ceiver should  not  be  discharged  until  such  time  was 
passed ;  and  see  2  Maid.  Gh.  JPr.  398,  3d  edition. 

In  confirmation  of  this,  is  the  Irish  case  of  Wild- 
ridge  v.  M*Kane,  2  Molloy,  547.  A  motion  was 
made  on  behalf  of  a  late  ward  of  court  that  the  re- 
ceiver might  account  from  the  commencement,  charg- 
ing the  accounts  formerly  passed  to  be  such  as  should 
Dot  bind  the  applicant  and  stating  some  error*  and 
neglect  The  master  of  the  rolls  said :  "  When  a 
u  ward  of  this  court  attains  his  full  age,  the  person 
44  employed  about  his  property  by  the  court  should 
44  be  ready  to  satisfy  him  fully  how  they  have  acted 
44  respecting  his  property.  Let  the  master  then  re- 
«  view  the  receiver's  former  accounts  in  the  parts 
"complained  of."  It  will  be  here  seen  that  the 
accounts  were  opened  only  in  the  parte  conir 
plained  of. 

CUwermg^e  case,  Prec.  in. Chancery,  535,  is  some- 
times referred  to  as  applicable  to  receivers ;  but  it 
has  reference  to  the  manager  of  collieries  appointed 
by  guardians  of  an  infant,  and  not  to  a  receiver 
nominated  by  the  court. 


CHAPTER  XII.    • 


VENDOR  AND  PURCHASER.     TENANT  IN  COMMON. 

WASTE. 

Vendor  and  Purchaser. 

Where  it  appears  that  a  purchaser  can  be  eom- 
•pelled  to  execute  a  contract,  the  court  will  grant  a 
receiver.  Indeed,  this  seems  to  be  the  leading  prin- 
ciple upon  which  it  acts  in  cases  between  vendor  and 
vendee. 

And  it  will  be  granted,  in  snch  cases,  as  well  be- 
fore as  after  answer.  In  Metcalfe  v.  JPufoertqft,  1 
Yes.  &  B.  180,  the  counsel  for  the  defendant  opposed 
the  motion  for  a  receiver,  on  the  ground  that  the 
application  was  made  before  answer.  The  court 
said  :  "  With  respect  to  appointing  a  receiver  before 
"  answer,  I  take  it  that  the  cases,  where  the  court 
"  has  refused  it,  turned  upon  this :  that  the  party 
"  applying  for  the  appointment  could  not  state  that 
"  he  had,  strictly  speaking,  an  equitable  title." 

In  law  and  equity,  and  from  a  principle  of  natural 
justice,  a  person  is  entitled  to  the  rents  and  profits 
of  an  estate  from  the  time  his  title  accrues ;  and, 
therefore,  a  right  to  them  will  be  protected  through 
a  receiver  while  the  property  is  in  court.    And  a 
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claim  for  a  receiver  is  made  still  stronger  where 
there  are  large  outstanding  incumbrances  and  no 
part  of  the  rents  and  profits  is  applied  to  keep  down 
the  interest  and  the  defendant  is  totally  irresponsi- 
ble and  is  hxAding  over  against  his  own  deed :  Payne 
v.  Atterbury,  Harrington  Ch.  414. 

A  receiver  has  been  appointed  in  a  suit  for  a  spe- 
cific performance  of  an  agreement  pending  a  refer- 
ence of  title  and  where  some  time  would  have  to 
elapse  before  the  cause  could  be  heard :  Boehm  v. 
Wood,  2  Jac.  &  W.  286.  In  this  case,  the  property 
consisted  of  buildings  and  offices  on  which  it  would 
be  necessary  to  effect  insurances  and  of  ornamental 

attention.  The  motion  was  made  by  the  counsel  for 
the  vendor  (complainant).  When  this  case  came 
up  again  (see  Turn.  &  Buss.  345),  the  court  said, 
that,  if  the  purchaser  was  compelled  to  take  the  title, 
the  receiver  was  to  be  considered  as  his  receiver. 

A  receiver  was  appointed  where  a  party  had 
*  received  mortgage  money  in  advance  and  had  not 
executed  the  mortgage  according  to  agreement : 
Shakd  v.  The  Duhe  of  Marlborough,  4  Mad.  Ch.  R. 
463.  The  bill  was  filed  for  a  specific  performance 
of  the  agreement,  and  prayed  for  a  receiver. 

Where  a  party  goes  into  possession  of  an  estate 
under  covenants  to  pay  money,  etc.,  but  afterwards 
refuses  to  perform  his  covenants,  the  court  will  ap- 
point a  receiver:  Free  v.  Hinde,  6  Mad.  Ch.  R.  7. 
(A  case  connected  with  special  circumstances,  but 
the  above  principle  may  be  gathered  from  it)  And 
t  where  a  buyer  of  an  estate  has  got  possession,  but 
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refuses  to  pay  the  purchase  money,  a  receiver  will 
be  appointed:  Payne  v.  Atterbury,  Hairing.  Ch. 
414. 

Also,  where  one  party,  on  a  marriage,  has  per- 
formed his  part  of  a  promise  contained* in  a  letter,  a 
receiver  has  been  appointed  of  properties  which 
ought  to  have  been  put  in  settlement  by  the  other 
party :  London  v.  Morris,  5  Sim.  C.  R  247. 

In  a  case  before  the  master  of  the  rolls,  in  Ireland, 
a  report  had  been  made  against  the  title ;  and  the 
purchaser  was  discharged  from  his  contract.  A  mo- 
tion was  made  that  a  receiver  should  be  appointed 
over  the  lands  of  which  he  had  been  declared  the 
purchaser  and  the  rents  applied  in  discharge  of  his 
interest  and  costs.  There  was  an  affidavit  that  the 
defendant  was  in  possession  and  no  fund  in  court  to 
pay  the  interest  and  costs.  The  purchase  money  had 
been  already  paid  back.  The  master  of  the  rolls 
made  the  order.  Perhaps,  with  us,  a  receiver  would 
not  be  appointed  at  so  late  a  stage  of  such  a  suit  and 
that  the  judgment  would  provide  for  an  execution  to  # 
cover  the  costs,  etc. :  unless  it  appeared  that  the 
party,  failing  in  the  suit,  had  no  property  which 
could  be  touched  by  execution.  However,  a  receiver 
might  be  had  upon  a  bill  filed  after  the  return  of  the 
execution  unsatisfied :  Speiglemeyer  v.  Orawford,  6 
Paige,  254,  so  that  the  point  may  be  considered  as 
left  open  for  the  court  to  say  whether  it  will  save  a 
party  in  litigation  by  appointing  such  a  receiver  in 
the  original  suit  or  leave  him  to  the  chance  of  re- 
quiring one  on  his  "  nvUaiona  bill  ?" 

Although,  in  general,  a  sale  of  real  estate  will  not , 
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be  set  aside  on  the  ground  of  inadequacy  of  price ; 
yet  there  may  be  cases  of  inadequacy  so  enormously 
great  as  to  form  a  ground  for  canceling  the  contract 
and  permitting  the  court  to  appoint  a  receiver  even 
before  the  hearing.  This  was  the  case  in  Stikvdl  v. 
Wilkins,  Jac.  Ch.  R.  280.  There  a  young  man,  who 
had  just  come  of  age  and  was  serving  as  a  sailor  on 
board  a  ship  of  war,  sold  estates  of  considerable 
value  and  yielding  a  rental  of  one  hundred  and  eigh- 
ty-nine pounds  and  ten  shillings  sterling,  for  about 
six  hundred  pounds.  The  seller  died  ;  and  his  heir 
at  law  filed  the  bill  for  the  purpose  of  setting  aside 
the  purchase.  The  purchaser,  also,  was  dead ;  and 
the  relief  went  against  his  devisees  and  executors. 
The  defendants,  by  their  answer,  stated  themselves 
to  be  ignorant  of  all  the  charges  of  overreaching  and 
fraud.  The  vice-chancellor  (Sir  John  Leach)  had 
allowed  a  receiver :  see  6  Madd.  C.  R.  49 ;  and  a  mo- 
tion was  made,  before  the  chancellor,  to  vacate  the 
order.  His  Lordship  said :  "  This  was  an  application 
44  to  discharge  an  order  of  the  vice-chancellor  for  the 
44  appointment  of  -  a  receiver.  The  plaintiff  states 
44  himself  to  be  the  heir  at  law  of  a  person  entitled 
"  to  some  real  estates,  which  were  purchased  by  one 
44  Collier  at  the  price  of  £250,  and  an  annuity  of  fifty 
44  guineas  per  annum,  the  ordinary  current  value  of  an 
44  estate  of  £189  per  annum  being  much  more. 

44  When  the  motion  was  made,  it  was  represented 
44  as  bringing  before  the  court  the  dry  question, 
44  whether  inadequacy  of  price  be  sufficient  to  set 
44  aside  a  sale  ?  It  is  most  certain  that,  in  general, 
44  a  sale  will  not  be  set  aside  on  that  ground ;  yet, 
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44  there  may  be  cases  of  inadequacy  so  enormously 
44  great  as  to  form  a  ground  for  canceling  the  con- 
44  tract  And  though  this  is  a  hard  case,  the  defend- 
"  ants  taking  only  as  devisees,  and  it  being  impos- 
44  sible  to  impute  to  them  any  thing  that  can  affect 
"  their  honor  or  character,  yet  it  is  clear  that  the 
44  purchase  was  procured  from  a  person  who  could 
"not  possibly  judge  for  himself;  the  young  man 
"was  a  common  sailor,  lately  come  ashore,  and 
"  much  pressed  for  money,  and  the  purchaser  know- 
44  ing  perfectly  the  value  of  the  property. 

44  The  degree  of  inadequacy  is  greater  than  I  ever 
" remember;  £180  a  year  purchased  for  about 
"  £600,  taking  the  annuity  at  about  six  or  seven 
u  years9  purchase.  And  I  cannot  agree  that  the  in- 
44  adequacy  is  the  only  circumstance  to  be  looked  at 
44  The  bill  charges  many  other  circumstances  that 
44  may  be  very  material  at  the  hearing.  These  cir- 
cumstances the  defendants,  in  their  answer,  say 
44  that  they  are  ignorant  of;  but  they  do  not  go  the 
44  length  of  saying  that  they  disbelieve  them.  They 
44  have  not  stated  any  belief  on  the  subject,  which 
44  indeed  they  could  not  form,  for  it  does  not  appear 
44  that  they  ever  sought  for  information  as  to  these 
44  circumstances,  which  are  so  extremely  important, 
44  especially  when  connected  with  the  gross  inade- 
44  quacy  of  price. 

44  The  point  that  struck  me  was,  whether  on  a  bill 
44  to  impeach  a  sale  for  fraud,  the  court  interposes 
44  so  strongly  before  the  hearing  as  to  take  away  the 
44  possession  from  persons  holding  it  under  the  effect 
44  of  deeds  not  yet  set  aside  by  a  decree  of  the  court ; 
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"  and  I  put  it  to  Mr.  Roupell  to  tell  me  whether  he 
"  could  find  any  such  case.  I  tried  also  to  ascertain 
"  whether  the  money  paid  as  the  price  had  been 
"  satisfied  by  receipt  of  the  rents  and  profits ;  for  if 
"  not,  the  defendants  would  be  entitled  to  hold  as 
"  incumbrancers  for  so  much  as  had  not  been  re- 
ceived back  by  a  perception  of  the  rents  and 
"  profits.  Btit  that  circumstance  fails,  for  I  find  that 
u  the  whole  must  have  been  satisfied.  I  am  ready 
u  to  admit,  that  I  do  not  remember  any  instance  of 
"  a  receiver  being  so  appointed ;  but  still  the  ques- 
"  tion  is,  whether  there  may  not  be  a  case  where  it 
u  ought  to  be  done.  If  the  case  stated  be  true,  and 
"  it  is  more  than  probable  that  it  is  true,  the  inad- 
"equacy  was  so  monstrous,  the  situation  of  the 
"  young  man,  and  the  state  of  his  intellect  were  such 
u  that  it  is  hardly  possible  to  suppose  that  the  trans- 
u  action  can  stand ;  and  I  think,  therefore,  that  this 
u  is  a  case  where  such  an  order  may  be  made,  though 
"  it  is  not  the  general  habit  of  the  court." 

Where  a  purchaser  can  go  into  possession,  pend- 
ing a  suit  upon  the  question  of  title,  he  may  ask  to 
do  so  and  undertake  to  account ;  and  if  he  do  not 
and  thereby  the  expense  of  a  receiver  to  take  and 
hold  possession  is  caused,  the  fees  of  the  receiver 
will  have  to  come  out  of  the  rents  which  would  be- 
long to  the  purchaser — and  not  out  of  the  vendor's 
individual  property :  Brawn  v.  DowdaU,  2  Hogan's 
C.  R.  198. 

Where  a  receiver  is  appointed  in  a  suit  for  specific 
performance,  if  the  purchaser  is  compelled  to  take 
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the  title,  the  receiver  is  to  be  considered  as  his  re- 
ceiver :  Boefom  v.  Wood,  T.  &  R.  345. 


Tenant  in  Common. 

The  case  of  JSvdyn  v.  Evelyn,  2  Dick.  800,  con- 
sists of  bnt  one  line,  in  these  words:  " Receiver 
"  appointed  of  an  undivided  estate."  We  have  also 
Street  v.  Anderton,  4  Brown's  Ch.  C.  414,  where  a 
motion  was  made  by  one  tenant  in  common  against 
another  for  a  receiver.  There  appears  to  have  been 
a  trustee  of  the  estate.  No  grounds  for  the  appli- 
cation are  to  be  found  in  the  printed  report.  The 
lord  chancellor  ordered  that  the  co-tenant  should 
give  security  to  account  for  a  certain  portion  of  the 
rents,  otherwise  the  order  was  to  go  for  a  receiver. 

In  appointing  a  receiver,  the  court  will  not  pro- 
ceed further  upon  the  equitable  right  of  a  tenant 
in  common  than  it  would  upon  his  legal  right: 
Knowles  v.  Clayton,  2  L.  J.,  Ch.  181. 

In  Mtibank  v.  Hevett,  2  Meriv.  405,  a  motion  was 
made  on  the  part  of  the  complainant,  tenant  in  com- 
mon with  the  defendant  of  an  estate,  in  the  defend- 
ant's occupation,  for  a  receiver.  The  application 
was  founded  on  affidavits  of  improper  management 
and  of  a  reservation  of  the  profits  not  amounting 
to  a  case  of  exclusion.  The  master  of  the  rolls  con- 
sidered the  question  to  depend  on  the  fact,  whether 
the  affidavits  did  or  did  not  make  out  a  case  of 
exclusion;  and,  afterwards,  added  that  it  requires 
a  case ^ of  the  strongest  misconduct  on  the  part  of  a 
managing  partner  to  obtain  a  receiver.    However, 
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the  later  case  of  Tyson  v.  Ifhirlough,  2  Sim.  &  S* 
142,  (where  the  above  cases  are  commented  on,) 
appeal*  to  show  that  there  can  be  no  receiver  in  a 
case  of  tenants  in  common,  unless  where  a  trustee 
of  the  property  permits  one  party  to  prejudice  the 
interest  of  the  other.  There,  the  complainants  and 
defendant  were  tenants  in  common  of  houses  under 
a  will ;  and  of  which  the  defendant  was  executor. 
The  latter  had  given  notice  to  the  tenants  to  pay 
their  rents  to  him  only  and  had  advertised  the  estate 
for  sale,  notwithstanding  he  had  agreed  to  let  the 
complainants  receive  the  whole  of  the  rents  until 
they  had  been  repaid  certain  sums  due  to  them 
from  the  defendant. 

It  appeared  that  only  a  small  balance  was  still  due 
under  the  agreement.  u  If,"  said  the  vice-chancellor, 
"  the  defendant  were  now  availing  himself  of  his 
"  legal  title  to  receive  rents  and  profits  which,  under 
"the  agreement,  were,  in  effect,  assigned  to  the 
u  plaintiffe,  there  would  be  ground  for  the  appoint- 
"  ment  of  a  receiver ;  but,  according  to  the  answer, 
"  he  has  fully  paid  the  sum  mentioned  in  the  agree- 
u  ment,  except  a  small  balance,  which  has  been  ten- 
dered to  the  plaintiffe  and  refused.  It  is  said, 
"  however,  that  the  notice  given  by  the  defendant  to 
"the  tenants  no  longer  to  pay  the  rents  to  the 
"  plaintiffe  but  to  him,  the  defendant,  amounts  to  an 
"  exclusion  of  the  plaintiffs  from  their  own  share  of 
"  the  profits  of  the  undivided  estate ;  and  that  where 
"there  is  such  exclusion  a  court  of  equity  will, 
"according  to  the  cases  cited,  appoint  a  receiver. 
"  Exclusion  is  where  one  tenant  in  common  receives 
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"  the  whole  rent  and  excludes  his  companion  from 
"  the  share  due  to  him.  The  notice  of  the  defendant 
u  is  not  exclusion :  notwithstanding  this  notice,  the 
"  tenants  may  pay  the  whole  of  the  rents  to  the 
"plaintiffs,  and  certainly  may  safely  pay  to  the 
*4  plaintiffs  their  due  share  of  the  rents.  I  do  not, 
"  even,  consider,  upon  the  circumstances  of  this  case 
u  and  the  answer  of  the  defendant,  that  this  notice 
"  is  evidence  of  an  intention  on  the  part  of  the  de- 
"  fendant  to  withhold  from  the  plaintiffs  the  share 
"  of  the  rents  which  belongs  to  them.  The  defend- 
"  ant  does  not  dispute  the  title  of  the  plaintiffs :  the 
"  agreement  is  founded  on  the  admitted  title  of  the 
"  plaintiffs ;  and  the  plain  purpose  of  the  notice  is 
"  to  prevent  the  plaintiffs  from  receiving  the  rents, 
"  because  they  insist  upon  retaining  the  defendant's 
"  share  in  satisfaction  of  a  balance  which,  according 
"  to  the  answer  of  the  defendant,  is  not  due  from 
44  him.  /  may  observe  that,  even  m  the  case  of  any 
"  qetwal  exclusion  of  one  tenant  m  common  by  another, 
"  I  doubt  whether  this  court  would  appoint  a  receiver. 
"  If  it  were  an  exclusion  which  amounted  to  an 
"  ouster  at  law,  the  party  complaining  must  assert  at 
"  law  his  legal  title.  If  it  were  not  such  an  exclu- 
"  sion,  this  court  would  compel  the  tenant  in  common 
"  in  receipt  of  the  rents  to  account  to  his  companion ; 
"  but  would  not,  I  think,  act  against  his  legal  title 
"  to  possession ;  and  the  reason  is,  because  the  party 
"  complaining  may,  at  law,  relieve  himself  by  the 
"  writ  of  partition.  It  is  upon  this  ground  that  this 
44  court  has  constantly  refused  to  restrain  a  tenant 
u  from  cutting  timber,  or  doing  any  other  act  not 
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"amounting  to  destruction.  Where  the  estate  in 
"common  is  equitable,  the  court  does  interfere; 
"  because  it  acts  against  the  legal  estate  of  the  trustee 
"  only,  who  is  guilty  of  a  breach  of  trust  if  he  per- 
"  mite  one  equitable  tenant  in  common,  in  any  man- 
"  ner,  to  prejudice  the  interest  of  the  other.  Of  the 
"  cases  cited,  Street  v.  Anderton  was  an  equitable 
u  estate ;  Evelyn  v.  Htvelyn  is  but  a  word,  and  does 
"  not  explain  the  nature  of  the  estate ;  and  MdJbamk 
u  v.  Hevett,  which  was  very  shortly  and  very  loosely 
"argued,  considers  that  the  principles  which  are 
"  applied  to  partners  are  applicable  also  to  tenants 
ain  common,,  which  probably  would  not  have  been 
"the  opinion  if  the  case  had  been  more  fully 
"  argued." 

Where  a  receiver  is  appointed  for  the  benefit  of 
two  infant  tenants  in  common,  he  will  not  be  dis- 
charged on  one  coming  of  age :  Smith  v.  In/ster,  4 
Beav.  227 ;  /SI  0. 10  L.  J.  (N.  S.)  Ch.  344. 

A  receiver  of  a  moiety  of  an  estate,,  claimed  by 
the  plaintiff  as  tenant  in  common  with  the  defendant 
who  was  in  possession  of  the  whole,  granted  under 
the  circumstances :  Hwrgram  v.  Hargrave^  9  Bear 
van's  Rep.  549. 


Waste. 

No  doubt  a  receiver  would  be  appointed  in  a  case 
of  waste,  where  fraud  was  apparent ;  but  this  obser- 
vation can  hardly  be  strengthened  by  reference  to 
any  present  adjudged  cases.  The  report  of  Vann 
v.  Bamett,  2  Bro.  C.  C.  157,  proves  but  little  in 

36 
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regard  to  the  point  of  waste ;  and  appears  to  have 
been  printed  to  show  that  a  receiver  can  be  granted 
before  answer,  while  the  defendant  had  committed 
himself  in  his  own  affidavit.  In  Lloyd  v.  Passing- 
Tiam,  16  Ves.  59,  there  was  an  application  for  a 
receiver  against  the  parties  in  possession  (as  well  as 
for  an  injunction  to  restrain  the  cutting  of  timber.) 
Certain  entries  in  registers  of  births  and  burial  were 
alleged  to  be  forgeries ;  and  it  was  upon  these  that 
the  defendants  had  strengthened  their  possession. 
The  case  shows  that  there  must  be  gross  fraud  to 
allow  of  a  receiver.  The  court  observed :  u  With 
"regard  to  the  application  for  a  receiver,  Lord 
"  Kenyon,  in  the  case  of  Vann  v.  Barnett,  said,  he 
"  could  not  have  granted  that  motion  upon  the  affi- 
"  davits  produced  in  support  of  it ;  but,  the  defend- 
"  ant,  having  been  imprudent  enough  to  make  an 
"  affidavit  in  answer,  the  court  proceeded  on  that ; 
"  and  I  can  conceive  a  case  in  which  the  court  may 
"  so  proceed.  Suppose  an  agreement  for  a  mortgage, 
"by  an  absolute  conveyance,  with  covenant  for 
"  redemption  by  a  collateral  instrument :  the  mort- 
"  g&gee  being  at  the  time  tenant  in  possession ;  and 
"having  obtained  the  conveyance,  he  refused  to 
"  execute  the  defeasance,  and  that,  besides  holding 
"  the  possession,  it  was  proved  further  that  he  meant 
"  to  cut  timber.  Can  it  be  maintained  that  as  he 
"could  not,  before  the  cause  could  be  heard,  be 
"  reduced  to  a  mortgagee  on  parchment,  this  court 
"  would  not,  upon  proof  of  such  a  fraud,  interpose 
"  by  granting  a  receiver  ?  The  fraud  must  rise  so 
"  high  as  almost  to  compel  the  court  tq  do  what  is,  I 
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"  admit,  a  very  strong  act?  The  court  did  not  con- 
ceive the  matter  before  it  as  showing  such  an  extreme 
case  in  which  the  possession  should  be  taken  from 
those  who  Had  the  legal  title.  The  motion  was 
afterwards  renewed,  upon  the  effect  of  the  evidence 
taken  in  the  cause ;  but  refused,  on  the  ground  of 
its  not  being  the  practice  to  move  for  a  receiver 
upon  evidence  before  hearing :  3  Meriv.  697 ;  S.  C. 
again,  Cooper's  Ch.  Ca.  152. 

In  the  case  of  the  Sari  of  Fingal  v.  Blake,  2 
Molloy,  50,  a  receiver  was  appointed  against  the 
heir,  who  was  in  possession.  However,  the  heir  was 
committing  waste,  by  cutting  down  timber,  partly 
ornamental  trees;  and  he  had  waived  an  issue, 
devisamt  vd  iwn,  and  which,  upon  his  own  applica- 
tion, had  been  ordered.  He  put  his  defence  upon 
the  point  of  there  being  no  effectual  devise  to  disin- 
herit him.  The  court  was  satisfied — upon  the  merits 
—that  the  heir  was  shut  out  from  the  inheritance 
and,  therefore,  a  trespasser.  "  If  the  inheritance,"  said 
the  lord  chancellor,  u  fell  upon  the  heir  in  the  teeth 
"  of  these  devises,  as  I  think  no  scintilla  of  it  did 
44  fall  upon  him,  I  shall  regret  having  ousted  the  heir 
"  from  his  possession ;  but  thinking  as  I  do,  I  grant 
"the  receiver,  with  the  observation,  that  nothing 
"  done  in  this  case  by  me  goes  to  affect  an  heir  at 
"  law  from  whom  the  testator  has  not  taken  away 
u  the  legal  estate." 

The  proper  course  for  a  receiver  to  adopt,  when- 
ever waste  has  been  committed  on  the  lands  under 
his  care,  is  to  apply,  without  any  delay,  to  the  court, 
for  a  reference  to  a  master  to  inquire  and  report 
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what  proceedings  lie  should  adopt  in  relation  to  the 
waste  complained  of  and  what  are  the  funds  appli- 
cable thereto.  If,  however,  the  case  is  so  pressing 
as  not  to  admit  of  the  delay  necessary  to  procure 
the  master's  report,  he  may  file  a  bill  for  an  injunc- 
tion to  stay  waste ;  and  when  he  applies  for  the 
inj-ootion,  It  the  »  time  mov,  for  .Terence  to 
the  master  to  inquire  and  report,  whether  it  was 
necessary  that  he  should  have  adopted  that  proceed- 
ing and  whether  it  ought  to  be  continued :  Nangle 
v.  Lord  FingdU,  1  Hogan,  142.  And  where  such  a 
bill  has  to  be  filed  by  the  receiver  for  an  injunction 
and  the  tenant,  <fcc,  is  solvent,  there  ought  to  be  a 
prayer  for  an  account  and  a  subpena  to  answer,  in 
order  that  the  costs  of  the  proceeding  may  fall  on " 
the  defaulting  parties  and  not  on  the  estate :  Cooke 
v.  Choice,  ib.  182. 

An  injunction  was  granted,  on  the  application  of 
a  receiver,  to  restrain  one  tenant  of  the  estate  from 
quarrying  on  a  private  road,  part  of  the  premises, 
and  which  was  common  to  all  the  tenants :  Dorman 
v.  Dormatoy  3  Ir.  Eq.  R.  385. 


CHAPTER    XIII. 


RECEIVER  PAYING  DIVIDENDS  IN  GENERAL  CASES. 

As  thb  general  role  is  that  the  receiver  should 
pay  nothing  without  an  order  (Fletcher  v.  Dodd, 
1  Yes.  jun.  85),  he  cannot  make  a  dividend,  in  ordi- 
nary cases,  without  the  special  sanction  of  the  court. 

The  course  to  be  pursued  by  receivers  of  the 
estate  and  funds  of  an  incorporated  company,  is 
pointed  out  by  statute  and  will  be  found  sufficiently 
referred  to  in  the  prior  chapter,  embracing  Corpo- 
rate Body,  Bank,  Inmrcunce  Cwnpawy,  Association, 
at  p.  162,  et  seq. 

And  it  may  often  be  the  case  that  a  fund,  held 
by  a  receiver,  will  not  be  distributable  until  after  a 
hearing  of  the  cause ;  and  then,  of  course,  the  de- 
cree will  direct  how  and  to  whom  it  shall  be  paid. 

It  may  sometimes  happen  that  money  (out  of 
which  third  persons  ought  to  be  paid  without  hav- 
ing to  wait  until  the  end  of  the  controversy  between 
complainant  and  defendant)  has  gone  from  the 
receiver's  hands,  under  an  order  requiring  him  to 
pay  his  funds  into  court.  In  such  a  case,  the  third 
persons  might  present  petitions,  showing  the  nature 
and  justice  of  their  claim  and  asking  for  an  order 
of  reference  to  a  master  to  report.    This  petition, 
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as  well  as  any  order  or  summons  tinder  it,  would 
have  to  be  served  on  all  interested  parties;  and 
the  court  could  direct  that  the  order  embrace  a 
direction  to  pay,  on  the  coming  in  and  confirmation 
of  the  report,  or  require  the  counsel  to  move  on  the 
report. 

Where  a  receiver  in  a  case  of  partnership  has  a 
fund  in  hand,  ready  to  be  distributed  amongst  the 
creditors  of  the  firm,  he  should  present  a  petition, 
praying  for  leave  to  make  a  dividend. 

Form  of  Petition. 

To  the  Justices  of  the 

Supreme  Court  of  the  State  of  New  York. 

{Titled 
The  petition  of  A.  B.\ 

receiver  in  this  swii,  j 
Respectfully  showeth : 

That  by  an  order  made  in  the  above 
action,  before,  <kc.,  on  the  day  of 

18  ,  it  was  ordered  that  it  should  be  referred  to 
S.  C~>  EsquAre,  residing,  <&c,  to  appoint  (here  suffi- 
ciently recite  the  order  to  show  that  a  receiver  was 
to  be  appointed  and  his  power  to  collect,  &c.,  and 
also  to  pay  dividends) ;  that,  in  pursuance  of  the 
said  order,  the  said  referee  (rnaster),  by  his  report 
bearing  date  the,  <&c,  appointed  yotvr  petitioner,  A.  JB. 
to  be  such  receiver,  who,  thereupon,  with  his  sureties, 
entered  into  the  recognizance  usual  in  such  cases 
and  took  upon  himself  the  duties  of  the  said  receiver- 
ship ;  thai  your  petitioner,  in  the  discharge  of  such 
duties,  has  collected  and  made  into  money  (through 
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the  copartnership  stock  or  through  the  book  debts 

due  the  said  firm  of ,  or  as  the  case  may  be) 

the  mm  of  $ ;  and  has  thereof  paid  or  retained 

the  stmt  of  % ,  as  appears  by  the  particulars  of 

his  accotmt  set  forth  in  the  schedule  marked  A,  hereto 

annexed;  and  leaving  a  clear  balance  of  % ,in 

his  hands  not  wanted  for  immediate  purposes  ;  thai 

the  said  firm  of stands  indebted,  as  this  de- 

ponent  has  understood  and  believes,  to  various  cred- 
itors, who  are  anxious  to  be  paid  their  claims ;  thai 

such  sum  of  $ ought  to  be  paid  pari  passu 

amongst  the  bona  fide  creditors  of  the  said  firm  of 

,  and  without  prejudice  to  their  rights  to 

future  dividends : 

Your  petitioner,  therefore,  prays  that  this 
court  wiU  grant  an  order  authorizing 
your  petitioner  A.  B.,  as  receiver  in 
this  suit,  to  distribute  the  sand  sum  of 

% ,  by  way  of  dividend  amongst 

the  bona  fide  creditors  of  ike  said  firm 

of or  for  such  other  or  further 

order  as  the  court  may  see  fit  to  grant 
in  relation  to  the  said  money.  And, 
<kc. 

Order  for  a  dividend. 

At  a  Court,  &e. 
Present,  dbc. 
(Title.) 

On  reading  and  filing  the  petition  of  A.  B.,  the 
receiver  in  this  suit,  praying  to  distribute  the  sum  of 
$— i — ,  now  in  his  hands,  by  way  of  dividend  among 
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{he  bona  fide  creditors  cf  ike  firm  cf  ■  (men- 

tioned in  the  pleadings)  and  on  motion  of  Mr.  J.  Hn 
of  counsel  for  the  said  receiver :  it  is  ordered,  that 
the  said  A.  B.,  as  such  receiver,  do  distribute  the 

said  sum  of  $ amongst  the  bona  fide  creditors 

of  the  said  firm  of within  (one  month)  from 

the  date  of  this  order  ;  but  before  doing  so,  the  said 
A.  B.  shall  cause  a  notice  to  be  inserted  (three)  times 
a  week  for  (three)  weeks  in  one  of  the  newspapers 
published  in  the  city  of  New  •  York,  requiring  the 

creditors  of  the  said  firm  cf to  send  in  their 

accounts  and  claims  against  the  said  firm  on  or 
before  a  day  which  shall  be  inserted  therein  and 
which  shall  be  (three)  days  before  such  dividend  is 
made;  and  such  notice  shall  also  specify  the  time 
and  place  when  and  where  the  said  dividend  shall  be 
made.  And  it  is  hereby  ordered  that  the  said  re- 
ceiver, before  he  pays  any  creditor,  may  require,  from 
such  creditor,  a  deposition  or  affirmation  showing 
that  the  debt  for  which  he  claims  the  dividend  is  due 
and  unpaid;  and  such  creditor  shall  produce  aU 
securities  he  may  have  received  or  hold  for  the  said 
debt;  and  the  said  receiver  shall,  on  paying  the  divi- 
dend, require  such  creditor  again  to  produce  all  and 
any  security,  and  shall  mark  the  securities  (if  any) 
with  the  amount  of  that  dividend,  and  no  security 
shall  be  paid  until  such  security  be  produced.  And 
the  receiver  shall  take  receipts  for  all  he  shall  pay  ; 
and  such  receipts  shall  be  discharges  to  him  for  so 
much  as  he  shall  pay  in  conformity  with  this  present 
order.  And  the  receiver  is  authorized  to  make  divi- 
dend on  bona  fide  debts  upon  bonds,  notes  and  biUs 
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of  exchange  not  mcOwred,  on  aprqper  discount  being 

made. 

* 

The  above  order,  as  it  will  be  seen,  gives  the  div- 
idend equally  to  all  creditors.  Chancellor  Wal- 
worth, in  Law  v.  Ford,  2  Paige's  C.  R.  310,  and 
which  was  a  case  of  partnership,  says:  « In  such  a 
"  case,  the  court  would  direct  the  receiver  to  apply 
"the  partnership  property  and  funds  to  the  pay- 
"  ment  of  all  the  debts  of  the  firm,  ratably,  without 
u  giving  a  preference  to  the  favorite  creditors  of 
"  either  partner  ." 

Creditors,  in  partnership,  are  entitled  to  receive 
dividends  for  their  whole  debts,  notwithstanding 
any  securities  they  may  have  from  third  persons 
who  stand  in  the  situation  of  mere  sureties  for  the 
partnership :  Wilder  v.  Keder,  3  Paige's  C.  It.  167. 

In  paying  a  dividend,  the  receiver  had  better 
take  a  receipt  from  the  creditor  on  the  back  or  at  the 
foot  of  a  certified  copy  of  the  order  which  author- 
ized the  dividend.  If  the  number  of  the  creditors 
be  large,  then  he  had  best  have  the  receipts  taken 
in  a  book,  which  book  might  have  a  certified  copy 
of  the  order  for  the  dividend  placed  as  a  first  sheet. 

The  form  of  order  which  we  have  above  given 
(page  567)  for  a  dividend,  is  so  drawn  as  to  dis- 
pense with  a  reference  to  a  referee  or  master.  Such 
a  reference,  however,  may  be  advisable  where  the 
concern  is  extensive  or  the  claims  are  complicated 
or  doubtful.  This  was  done  in  the  cause  of  PhSUbps 
v.  Stewart  and  others,  before  the  vice-chancellor  of 
the  first  circuit  (September,  1839).    The  case  re- 
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lated  to  a  limited  partnership.  The  receiver,  in  his 
petition  to  make  a  dividend,  suggested  that  many 
claims  against  the  estate  had  changed  hands  since 
the  appointment  of  the  receiver,  the  same  having 
been  purchased  by  present  holders  at  from  twenty- 
five  to  fifty  cents  on  the  dollar,  and  he  wished  the 
suggestion  of  the  court  whether  the  dividend,  in 
such  cases,  would  have  to  be  paid  on  the  original 
amount  of  the  debt  or  on  the  amount  actually  paid 
by  the  holders  ?  The  vice-chancellor,  who,  it  is  be- 
lieved, settled  the  order,  has  not  inserted  any  thing 
which  would  leave  one  to  say  that  the  creditors  are 
not  all  to  share  equally.  We  give  below  the  form 
of  order  that  was  entered  and.  the  master's  adver- 
tisement thereon,  (a) 


(a)  At  a  court  of  chancery  held  for  the  State  of  New  York  at 

the  city  of  New  York,  on  the  tenth  day  of  September, 
one  thousand  eight  hundred  and  thirty-nine. 

Present, 

William  T.  McCoun,  Vice-Chancellor  of  the  First  Circuit 


f!         William  Phillips 
Seneca  Stewart  and  others. 


On  reading  and  filing  the  petition  of  Meigs  D.  Benjamin,  receiver  in 
this  cause,  and  affidavits  of  verity  and  notice  of  this  motion  to  the 
solicitors  of  the  respective  parties  in  this  cause  and  affidavit  of  the 
due  service  thereof,  and  on  motion  of  Henry  E.  Davies,  of  counsel  for 
said  receiver :  It  is  ordered,  that  it  be  referred  to  Stephen  Oambreleng, 
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Esquire,  one  of  the  masters  of  this  court,  residing  in  the  city  of  New 
York,  to  call  before  him  the  creditors  of  the  limited  partnership  of  the 
said  Seneca  Stewart  mentioned  in  the  pleadings  in  this  cause;  and 
that  the  said  master  ascertain  the  amount  due  to  said  creditors  respect- 
ively ;  that  the  said  master  give  three  weeks  previous  notice  of  the 
time  and  place  of  proceeding  to  ascertain  the  amount  of  said  debts  and 
for  the  said  creditors  to  exhibit  their  demands,  by  publishing  the  same 
once  in  each  week  for  at  least  three  weeks,  in  four  of  the  daily  newspa- 
pers in  the  city  of  New  York  and  in  the  State  paper.  And  it  is  fur- 
ther ordered  that  the  said  master  be  at  liberty  to  examine  any  of  said 
creditors  on  oath,  if  required  bf  said  receiver,  and  to  examine  any 
witnesses  produced  to  sustain  or  oppose  the  claim  or  demand  of 
any  creditors.  And  it  is  further  ordered,  that,  on  the  coming  in  and 
confirmation  of  said  master's  report,  the  clerk  of  this  court  do  pay 
over  and  transfer  to  said  receiver  the  funds  now  on  deposit  in  this 
cause  to  the  credit  of  the  clerk  of  this  court  in  the  New  York  Life 
Insurance  and  Trust  Company,  with  the  interest  which  has  accrued 
thereon ;  and  that  said  receiver  immediately  pay  over  to  the  said  creditors 
a  dividend  of  twenty-five  cents  on  the  dollar  of  the  amount  ascertained 
by  the  Baid  master  to  be  due  to  said  creditors  respectively,  or  a  larger 
sum  if  the  funds  in  hand  will  safely  pay  the  same ;  and  if  the  funds  on 
hand  shall  not  be  equal  to  a  dividend  of  twenty-five  per  cent,  then  that 
said  receiver  declare  and  pay  such  dividend  on  said  debts  as  shall  be 
ascertained  by  said  master  the  funds  in  his  hands  will  safely  pay.  It 
is  further  ordered,  that  in  case  any  of  said  creditors  shall  be  dissatis- 
fied with  the  decision  of  said  master  on  their  claims  and  shall  except 
to  his  report,  then  the  said  receiver  shall  reserve  a  sufficient  sum  to 
pay  the  dividend  directed  on  the  amount  claimed  by  such  creditors 
and  proceed  to  pay  the  other  creditors  who  shall  be  satisfied  with  the 
decision  of  said  master  on  their  claim  and  shall  not  except  to  his 
report 

And  it  is  further  ordered,  that  the  said  master  ascertain  and  inquire 
what  compensation  the  said  receiver  is  entitled  to  for  his  services  in 
managing,  closing  up  and  transacting  the  business  of  his  trust  up  to 
and  including  the  declaring  and  paying  said  dividend ;  and  that  said 
receiver  be  authorized  to  retain  in  his  hands  out  of  the  funds  he  may 
have  received  in  this  cause  such  sum  aB  the  said  master  shall  so  ascer- 
tain and  determine  he  is  entitled  to.  And  it  is  further  ordered  that 
the  said  receiver  pay  to  the  solicitor  for  the  complainant  in  this  cause, 
out  of  the  funds  in  his  hands  as  such  receiver,  the  sum  of  five  hun- 
dred dollars  on  account  of  the  costs  and  counsel  fees  of  the  said  com- 
plainant in  this  cause. 
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Advertisement  thereon: 

Before  the  Vice-Chancellor, 

In  Chancery. 


William  Phillips 
Seneca  Stewart  and  others. 


Notice. — Pursuant  to  an  order  of  the  court  of  chancery,  made  in 
the  above  entitled  cause  and  dated  the  10th  day  of  September,  1889, 
notice  is  hereby  given  to  all  the  creditors  of  the  limited  partnership  of 
the  abovenamed  Seneca  Stewart,  mentioned  in  the  pleadings  in  the 
above  entitled  cause ;  and  they  are  hereby,  required  to  present  and 
exhibit  their  respective  claims  to  the  undersigned,  one  of  the  masters 
of  this  court,  at  his  office,  No.  20  Nassau  Street,  in  the  city  of  New 
York,  on  the  7th  day  of  October  next,  at  1  P.  M.,  together  with  the 
evidences  of  their  respective  demands,  in  order  that  the  amounts  re- 
spectively due  to  said  creditors  may  be  then  and  there  ascertained. 

New  York,  September  11, 1839. 

STEPHEN  CAMBRELENG, 

Master  in  Chancery. 


CHAPTER    XIV. 


PERSONAL  AND  PECUNIARY  LIABILITY  OF  A  RE- 
CEIVER.  PRIVILEGES  AND  LIABILITIES  OF  THE 
SURETIES  OF  A  RECEIVER, 


Personal  and  Peowaiary  liability  of  a  receiver. 

A  receiver  should  keep  the  exclusive  control 
of  his  funds.  If  he  do  not,  and  loss  ensue,  he  will 
be  liable. 

The  case  of  Knight  v.  Lord  Plymouth,  3  Atk. 
480 ;  S.  G.  1  Dick,  120,  would  seem  to  trench  upon 
this  principle,  provided  it  were  to  be  depended  upon ; 
but  we  shall  hereafter  see  that  it  is  not.  However, 
it  may  be  right  to  give  an  outline  of  the  case  and  an 
extract  from  the  decision  of  the  court  The  receiver 
had  received  a  large  sum  in  specie,  which  he  wanted 
to  get  to  London,  where  he  was  to  account  and  pay 
his  balances.  He  did  not  think  it  fit  to  remit  the 
money;  but  took  a  bill  of  exchange  from  a  person 
who  was  a  considerable  tradesman.  This  person 
became  bankrupt ;  and  the  receiver  petitioned  that 
the  amount  might  be  made  good  out  of  the  estate. 
Lord  Hardwicke  referred  it  to  a  master  to  inquire 
into  the  fact  and  to  state  it  with  all  circumstances ; 
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and  upon  the  coming  in  of  the  report  said  (inter 
alia) :  "  It  hath  been  said,  Mr.  Lewellin  is  an  officer 
44  of  the  court  and  paid  for  his  trouble.  It  is  true  he 
44  is  so ;  but  I  look  upon  him  to  be  something  more. 
44 1  consider  him  as  a  trustee  substituted  in  the  place 
44  of  the  trustees  (they  having  declined  to  act), 
44  quoad  the  receiving  of  the  rents  and  paying  the 
44  balances.  It  appears,  and  indeed  it  is  not  denied, 
44  that  from  the  time  of  his  appointment  to  this  mo- 
44  ment  he  hath  faithfully  discharged  his  duty ;  the 
44  loss  that  hath  happened  was  not  through  the  least 
44 default  or  remissness  in  him;  the  precaution  he 
44  took  to  get  his  balances  to  town  was  prudent  and 
44  justifiable :  and  as  it  is  my  opinion  the  trustees, 
44  under  the  like  circumstances,  would  not  have  been 
44  liable,  I  hold  Mr.  Lewellin,  as  their  substitute,  is 
44  not.  And,  therefore,  let  Mr.  Lewellin,  the  receiver, 
44  be  allowed,  out  of  the  balances  in  his  hands,  the 
44  sum  of  £785  Is.  6^dL,  being  the  money  which  can- 
44  not  at  present  be  had  out  of  the  estate  of  the  said 
"Winsmore,  the  bankrupt;  and  let  the  said  Mr. 
44  Lewellin,  the  receiver,  pay  the  residue  of  the  said 
44  balance ;  and  then  let  the  executors  and  trustees 
44  stand  in  the  place  of  the  said  receiver,  to  receive, 
44  out  of  the  estate  of  the  said  bankrupt,  6uch  divi- 
44  dends  as  he  would  have  been  entitled  to  in  respect 
44  of  the  said  £785  1*.  6  J<£" 

Lord  Eldon,  in  Howth  v.  Howell,  8  Ves.  565, 
recognized  and  applied  the  above  case  of  Knight  v. 
Lord  Pl/ymxmbk ;  but  in  the  later  case  of  Wren  v. 
Kirtim^  11  Ves.  877,  the  same  chancellor  said:  44I 
44  should  not  much  fear  to  contradict  that  case  of 
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"Knight  v.  Lord  Plymouth,  upon  what  has  been 
44  done  by  later  authorities,  if  it  is  as  represented ; 
«  for  nothing  is  more  dangeroug." 

We  have  now  to  come  to  the  case  of  Subway  v. 
Salway,  2  Euss.  &  Mylne,  215,  and  jS.  G.  under  the 
title  of  White  v.  Bough,  9  B1L  N.  8. 181,  and  in  3 
Clark  <fe  Finnelly,  44  (reversing  the  decision  of  the 
M.  R.  4  Euss.  60) ;  and  shall  find  the  above  cases 
reviewed  and  the  principle  with  which  we  started, 
borne  out* 

"White  was  appointed  a  receiver ;  and,  in  order  to 
prevail  upon  Adams  and  Burlton  (who  were  not  in 
partnership  together)  to  become  his  sureties,  he 
entered  into  an  arrangement  with  them,  by  which  it 
was  agreed  that  the  rents  of  the  property,  over 
which  the  receiver  was  appointed,  when  received, 
should  be  paid  over  to  a  person  of  the  name  of  Ander- 
son (who  was  a  partner  of  the  surety  Adams)  and 
be  deposited  by  him  at  the  banker's  in  the  joint 
names  of  the  sureties,  and  that  all  drafts  upon  the 
moneys  so  deposited  should  be  written  by  Ander- 
son and  signed  by  the  receiver,  White.  The  bank 
of  Prodgers  &  Co.,  into  which  the  money  was  so 
first  paid,  failed ;  and  a  considerable  sum  was 
thereby  lost  to  the  estate.  The  funds  of  such  estate 
were  then  transferred  to  another  bank,  with  regard 
to  which  a  similar  arrangement  was  adopted  as  to 
the  payment  of  money  and  the  drawing  of  sums  out. 
The  dividends  received  from  the  commission  were 
deposited  in  that  second  bank;  and  all  the  new 
receipts  under  the  receivership  were  paid  to  the  lat- 
ter bankers  in  the  same  manner  in  which  they  had 
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been  formerly  paid  into  the  banking  bouse  of  Prod- 
gers  &  Co.  before  its  failure.  The  last  bank,  also, 
subsequently  failed ;  and  the  question  for  the  court 
was,  whether  or  not  the  receiver  himself  and  in  de- 
fault by  him,  his  sureties,  should  be  made  liable  for 
the  amount  of  the  sum  deposited  with  the  bankers 
or  for  the  balance  which  the  estate  had  lost  by  the 
double  failure  of  the  bankers.  The  lord  chancellor 
(Brougham)  said :  u  It  is  admitted  on  all  hands,  that 
44  if  a  receiver  puts  a  fund  out  of  his  control,  so  that 
44  other  peAons  shall  be  able  to  deal  with  it,  he  guar- 
44  antees  the  solvency  of  those  persons,  and  becomes 
44  answerable  for  any  loss  that  may  ensue.  How- 
44  ever  good  his  intention,  the  departing  with  the 
"  control  to  the  extent  of  giving  that  control  to 
44  another,  would  be  enough  to  make  him  a  guar- 
44  antee  of  the  fond.  The  principle  is  so  obvious  that 
41  I  say  nothing  of  the  authorities.  His  Honor,  in- 
44  deed,  has  observed  that  the  receiver  here  has  not 
44so  far  parted  with  the  control  as  to  enable  the 
44  other  person  to  deal  with  it  without  his  concur- 
"rence.  He  parts  with  his  exclusive  control  by 
44  associating  and  incorporating  with  himself  the  au- 
44  thority  of  another  person.  Anderson  was  to  make 
44  the  drafts ;  he,  the  receiver,  was  to  sign  them ;  and, 
44  consequently,  Anderson  was  a  necessary  party  to 
44  the  drawing  out  of  every  shilling  of  the  funds  in 
44  deposit.  The  question,  therefore,  assumes  a  very 
44  serious  aspect;  and  if  I  am  to  affirm  this  judgment 
44  when  possessed  of  the  knowledge  of  an  arrange* 
44  ment,  by  which  an  individual,  not  an  officer  of  the 
44  court,  not  answerable  to  the  court,  nor  recognized 
44  by  it,  is  called  in  to  the  extent  of  exercising  a  veto, 
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"  I  cannot  shut  my  eyes  to  the  consequences.  To 
u  hold  that  a  receiver,  although  the  court  confides  in 
"him  and  appoints  him  propter  detect  persona,  is 
"  entitled,  notwithstanding,  to  mix  up  with  his  dele- 
"  gated  authority  Another  person  to  whom  the  court 
"  is  a  total  stranger,  would  be  a  doctrine  pregnant 
u  with  the  greatest  danger  and  one  for  which  I  can 
"find  no  authority.  The  case  of  Knight  v.  Lord 
"  Plymouth,  (a)  has  been  much  doubted,  and  in 
"  Wren  v.  Kirton,(li)  it  is  clear  that  Lord  Eldon  was 
"prepared,  if  necessary,  to  have  gone* against  it 
"  Lord  Hardwicke,  it  is  well  known,  has  been  pecu- 
liarly unfortunate  in  the  reporters  of  his  decisions ; 
"  and  there  may,  therefore,  have  been  circumstances 
"in  Knight  v.  Ld.  Plymouth,  which,  if  known,  would 
"  have  thrown  a  better  light  upon  the  decision  in  that 
"  case.  But  it  is  unnecessary  to  discuss  or  pronounce 
"  upon  the  comparative  authority  of  those  cases  now ; 
"  for  the  present,  as  must,  indeed,  generally  happen 
"  in  questions  of  this  nature,  must,  after  all,  be  de- 
"  termined  upon  its  own  circumstances.  1  could  not 
"  affirm  the  decision  of  the  court  below  without  lay- 
"ing  down  this  rule — that  a  receiver,  under  the 
"  control  of  the  court  and  paid  out  of  the  estate, 
"  is,  nevertheless,  entitled  to  substitute  for  his  own 
"  discretion,  responsibility  and  integrity,  the  discre- 
"  tion,  responsibility  and  integrity  of  a  stranger.  If 
"  it  be  asked,  what  harm  arises  from  this  ?  I  answer, 
"  the  greatest :  the  total  loss,  it  may  be,  of  the  prop- 
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44  erty.  Is  it  not  one  part  of  the  discretion  of  a 
44  trustee,  taking  him  to  be  a  mere  naked  trustee,  is 
"  it  not  one  part  of  the  discretion  of  an  agent,  to 
u  whom  the  receiver  may  more  properly  be  likened, 
44  to  keep  the  funds  in  the  hands  of  the  bankers  so 
44  long  only  as  they  shall  be  safely  there  lodged,  and 
44  to  seize  the  moment  when  peril  threatens,  to  with- 
44  draw  them  to  a  place  of  safety  ?  Will  it  be  said 
44  that  he  is  able  to  exercise  that  discretion  when  he 
44  has  tied  up  his  own  hands  and  can  no  longer  ex- 
44  ercise  it  himself,  but  must  apply  for  the  consent 
44  and  cooperation  of  another  ?  That  control  was 
44 not  given  without  an  object;  for  it  was  given 
44  partly  to  induce  the  sureties  to  undertake  the  re- 
44  sponsibility.  It  has  been  urged,  that  this  arrange- 
44  jnent  was  made  in  order  to  impose  a  check  upon 
44  the  receiver.  But  though  any  good  consideration 
44  could  be  properly  given  for  that  purpose  by  the 
44  receiver  himself,  yet,  if  the  consideration  consists 
44  of  something  which  directly  tends  to  introduce  the 
44  control  of  another  and  that  an  irresponsible  person 
44  unknown  to  this  court,  I  take  it,  the  receiver  shall 
44  be  answerable  for  what  has  happened  to  the  fund 
44  which  he  has  so  dealt  with,  not  merely  in  a  case 
44  where  the  peril  can  be  sworn  to  be  the  cau*e  of 
44  the  loss,  but  where  he  has  not  so  rightly  con- 
ducted himself  as  to  exonerate  him  from  the 
44  loss, — where  he  has  not  so  conducted  himself  as  a 
44  prudent  person  would  have  done.  Cases  of  this 
44  description  must  rest  upon  their  own  merits.  But 
44  they  are  of  great  importance  to  the  parties  and  to 
44the  court.     Receivers   might  be  very  prone  to 
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"  extract  a  general  rule  amounting  to  a  license  to 
44  neglect  the  strict  line  of  their  duty,  if  this  judg- 
u  ment  had  not  been  critically  considered  and  if  the 
44  doctrines  that  appear  to  be  held  by  the  master  of 
44  the  rolls  had  been  confirmed." 

We  look  upon  this  case  as  sufficiently  important 
to  give  here,  in  extmso,  the  reasons  adduced  by 
Lord  Brougham  (on  the  appeal)  in  support  of  his 
decision  and  also  the  corroborating  opinion  of  Lord 
Lyndhurst,  (3  Clark  &  Finnelly,  55.)  Lord 
Brougham:  "In  this  case,  Richard  White,  being 
"appointed  receiver  of  the  rents  of  the  estates  of 
44  Salway's  executors,  was  required  to  find  the  usual 
44  sureties,  and  he  proposed  William  Adams  and 
44  James  Burlton,  who  were  approved  of^  but  it  after- 
"  wards  appeared  that,  in  order  to  obtain  the  surety- 
"  ship  of  these  persons  and  particularly  of  William 
44  Adams,  he  had  come  under  an  engagement  that 
"  the  rents  and  profits  of  the  estate  should  be  paid 
"  in  to  an  account  to  be  opened  in  the  names  of  the 
44  sureties,  with  Messrs.  Prodgers,  bankers  in  Lud- 
u  low,  and  that  the  money  in  this  account  should 
44  only  be  drawn  out  by  checks  to  be  filled  up  in  the 
u  handwriting  of  George  Anderson, William  Adams's 
44  partner.  George  Anderson  used  generally  to  at- 
44  tend  the  audits,  and  received  the  rents,  as  White 
44  collected  them,  and  used  to  pay  them  into  the 
44  bank.  Messrs.  Prodgers  were  also  the  bankers  of 
44  the  sureties,  who  kept,  accordingly,  their  private 
44  account  with  them,  and  the  rents  were  carried  to 
44  the  accounts  of  Adams  &  Burlton,  the  sureties. 
44  The  bank  broke  soon  after  the  panic  of  1825-26, 
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44  and  a  loss  of  £1,464  was  incurred.  The  account 
44  was  then  transferred,  on  the  same  terms  and  con- 
44  ditions,  to  the  bank  of  Coleman  &  Morris,  and 
44  also,  thongh  not  on  the  same  conditions,  to  the 
44  bank  of  Coleman  &  Wellings,  and  both  these 
44  broke,  with  a  further  loss  in  both  of  £1,379 ;  in 
44  all,  a  loss  of  £2,843  to  the  estate. 

44  The  question  is,  whether  or  not  the  receiver  is 
«  anawerable  for  this  loss ;  and  we  may>  the  first 
44  place,  lay  out  of  view  the  allegation  that  too  great 
44  a  balance  was  kept  by  the  receiver  in  the  bank, 
44  because  an  order  had  been  made  to  pay  the  money 
44  to  Mr.  Sal  way's  account,  and  this,  on  the  death  of 
44  Mr.  Salway,  conld  not  be  altered  for  want  of  a 
44  representative ;  the  executors  not  having  proved, 
44  there  was  no  administrator.  I  lay  this  consider- 
44  ation  out  of  the  case  only  because  there  is  no 
44  necessity  for  deciding  upon  it,  and  by  no  means 
44  because  I  would  have  it  to  be  understood  that  a 
44  receiver  is  free  from  the  duty  of  bestirring  himself 
i4  in  such  circumstances,  if  he  could  obtain,  through 
44  the  court  and  through  the  ecclesiastical  author- 
44  ities,  the  means  of  supplying  the  representation,  so 
44  as  to  have  the  order  altered  and  the  money  paid 
44  into  court.  It  is  unnecessary  to  decide  one  way 
44  or  the  other  on  this  part  of  the  case.  The  main 
44  question  is,  whether  or  not  the  arrangement,  as  to 
44  the  drawing  and  filling  up  the  checks,  made  the  re. 
44  ceiver  answerable,  supposing  he  incurred  no  respon- 
44  sibility  from  the  amount  of  the  balance  remaining 
44  in  the  bank,  and  supposing  no  other  neglect  or  de- 
44  fault  to  have  been  committed  in  guarding,  the  fund. 


RECEIVERS    AND    SURETIES.  581 

44  Now,  it  is  clearly  the  duty  of  the  receiver,  as  an 
"  officer  of  the  court,  to  keep,  in  his  own  hands,  the 
44  control  over  the  fund.  It  is  admitted  that  if  he 
44  had  parted  altogether  with  that  control  he  would 
44  have  been  answerable,  whether  the  loss  actually 
44  incurred  could  be  traced  to  and  connected  with 
44  that  severance  and  that  want  of  power  over  the 
"fond  or  not  Does  it  make  any  difference,  that 
44  instead  of  entirely  parting  with  the  control  he 
44  gave  a  veto  on  all  his  dealings  with  it  to  a  mere 
44 stranger?  The  surety's  partner,  George  Ander- 
44  son,  was  wholly  unknown  to  the  court,  which  re- 
44  posed  its  confidence  in  its  own  officer,  the  receiver, 
44  and  looked  only  to  him.  The  acts  of  a  stranger 
44  it  had  no  power  over,  and  could,  in  no  respect, 
44  control  or  punish. 

44  Consider  the  position  of  the  fund.  Had  a  sud- 
44  den  run  come  upon  the  bank,  White,  on  hearing 
44  of  it,  would  have  been  bound,  in  discharge  of  his 
44  official  duty,  his  duty  to  the  court,  instantly  to 
44  draw  the  whole  balance  out  and  put  it  in  a  place 
44  of  greater  safety.  But  the  arrangement  which  he 
44  had  made,  prevented  him  from  doing  this  without 
44  the  concurrence  of  Adams's  partner,  Anderson, 
44  who  lived  at  some  distance,  and  who,  even  had  he 
44  lived  in  the  same  town,  might  have  been  absent  or 
44  unable  from  illness  to  act,  and  who,  had  he  been 
44  both  on  the  spot  and  able  to  write  the  checks, 
44  might  have  been  unwilling  and  might  have  refused. 
44  He  might  have  been  disposed  to  court  the  favor  of 
44  his  own  bankers  at  the  risk  of  this  particular  es- 
44tate.      He  migKt  have  drawn   out  all  his  own 
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"money  and  recompensed  the  bankers  by  leaving 
44  in  that  of  the  receivership.  In  order  to  prevent  a 
"  rem,  which  would  endanger  his  own  safety  in  the 
44  bank,  he  might  have  exposed  the  receivership  fund 
44  to  jeopardy,  and  all  this  he  might  have  done  with- 
44  out  incurring  the  least  risk  himself :  for  he  was  not 
u  surety,  nor  in  any  way  bound  either  to  the  court 
44  or  to  the  receiver.  But  without  making  any  such 
44  supposition,  and  simply  considering  the  provision 
44  made  for  the  checks  being  all  drawn  by  Anderson, 
44  only  let  us  ask  ourselves  how  any  individual  would 
44  like,  during  a  run  upon  his  banker,  to  have  his 
44  hand  paralyzed  by  such  a  veto  as  was  given  to 
44  Anderson  ;  what  anxiety  would  he  feel  during  the 
44  delay  that  must  elapse  in  the  interval  between  the 
"  run  beginning  and  the  messenger  returning  with 
44  the  checks  filled  up  for  his  signature.  Is  a  receiver 
44  entitled  to  place  the  custody  or  administration  of 
44  the  fund  in  a  situation  which,  in  the  case  of  any 
44  individual  dealing  with  his  own  estate,  would  be 
44  the  source  of  such  anxiety  ?  Again,  no  person  in 
41  his  own  case  would  make  such  an  arrangement 
44  without  extreme  necessity  or  ample  equivalent. 
44  Has  any  receiver  a  right  to  treat  the  estate  com- 
"nritted  to  his  management,  and  for  the  manage- 
44  ment  of  which  he  is  answerable  to  the  court,  and 
44  is  paid  by  the  estate,  in  a  situation  in  which  nei- 
44  ther  he  nor  any  one  else  would  voluntarily  place 
44  his  own  property  ?  Assuredly  the  least  that  can 
44  be  required  by  the  court  of  its  officers  is  that  de- 
44  gree  of  diligence  and  care  which  any  man  would 
44  use  in  the  conduct  of  his  own  affairs,  and  which, 
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44  accordingly,  the  law  expects  and  exacts  from  per- 
44  sons  acting  as  agents  for  certain  pay  and  reward  in 
44  the  affairs  of  others. 

"  But  we  have  been  considering  the  case  as  it 
"  would  have  stood  if  the  veto  had  been  given  to  a 
"  stranger  and  without  any  regard  to  the  receiver's 
u  own  interest,  or  without  a  view  to  any  benefit  ac- 
cruing thereby  to  himself;  this  was  not,  however, 
"  the  case  here.  '  The  veto  was  given  to  the  surety's 
"  partner,  and  the  receiver  was  then  enabled  to  ob- 
44  tain  his  suretyship.  Now,  the  court  has  a  right  to 
"  a  security  quite  independent  of  the  receivership, 
"  and  not  a  security  which  is  to  be  as  it  were  worked 
44  out  of  the  estate  itself.  No  one  would  find  it  a 
44  very  hard  matter  to  get  a  surety  if  he  could  give 
u  him  a  control  over  the  funds.  The  receiver,  who  is 
"  paid  his  poundage,  ought  to  be  a  person  so  honest 
*4  and  of  such  a  character  for  honesty  as  to  obtain 
"security  without  any  such  contrivance;  a  knave 
"  might  become  a  receiver  and  obtain  sureties  on 
u  such  terms ;  for  he  puts  into  his  surety's  hands  the 
"  power  of  preventing  the  money  going  out  of  his 
"  own.  Thus  a  knavish  surety  and  a  dishonest 
44  receiver  might  join  in  robbing  the  estate.  But 
"  without  putting  such  a  case,  it  is  enough  to  say 
44  that  the  court  might,  all  the  while,  believe  that 
44  one  man  had  become  bound  for  the  good  conduct 
"of  another,  when  he  had,  in  fact,  given  no  such 
44  pledge,  nor  incurred  any  risk  whatever.  There  is 
44  a  deception  thus  practiced  on  the  court,  which  is 
44  induced  to  believe  that  a  receiver's  honesty  has 
44  been  vouched  for  when  it  has  not. 
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"  Again,  an  interest  is  given  to  the  surety  or  his 
partner  to  court  the  bankers,  by  keeping  the  bal- 
ance of  the  estate  large,  and  thereby  obtaining 
accommodation  on  his  own  private  account ;  surely 
no  such  risk  should  be  run,  and  any  benefit  derived 
from  the  account  should  rather  go  to  the  estate 
than  to  a  stranger. 

"  But  if  it  be  said  that  the  surety  can  only  put  the 
receivership  fund  in  jeopardy  at  his  own  risk,  be- 
cause the  loss  will  certainly  fall  on  the  receiver 
and  himself  if  it  can  be  traced  to  the  balance  being 
left  too  long  in  the  bank  or  other  place  of  deposit ; 
then  I  answer  that  there  are  three  considerations 
sufficient  to  destroy  the  whole  force  of  this  observ- 
ation* First,  in  this  case,  it  was  not  the  surety,  but 
his  partner,  who  had  the  veto.  Secondly,  neither 
the  surety  nor  the  receiver  might  have  been  made 
liable,  although  their  laches,  in  not  removing  the 
balance  might  have  caused  the  loss  ;  for  there 
might  have  been  the  greatest  difficulty  in  tracing 
the  connection  between  the  loss  and  the  arrange- 
ment, or  in  proving  the  laches  of  themselves  to 
have  caused  the  damage,  or  in  proving  their  knowl- 
edge of  the  run  on  the  bank ;  and,  thirdly,  and 
chiefly,  supposing  no  such  difficulty  to  exist,  the 
court  and  the  estate  have  a  right  to  be  guarded 
against  all  risks  which  would  call  in  the  aid  of  a 
surety,  or  indeed  of  the  receiver  himself;  for  it  is 
by  no  means  right  to  say,  "  If  the  bank  breaks,  and 
'  the  receiver  and  the  surety  have  been  negligent, 
*  we  come  upon  them/  They  may  be  both  insolv- 
ent as  well  as  the  bank ;  they  may  be  broken  by 
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u  the  very  failure  of  the  bank ;  and  it  is  a  far  more 
"  safe  thing  for  the  fund  that  it  should  not  be  haz- 
"  arded  at  all  than  that  it  should  be  hazarded  and 
"  the  surety  and  his  principal,  the  receiver,  resorted 
"  to  in  case  of  a  loss.  Ariy  man  had  much  rather 
"  that  his  money  was  kept  away  from  the  fire  than  to 
u  be  told  that,  in  case  of  its  being  burned,  he  may 
"  resort  to  the  guarantee  or  the  liability  of  the  man 
"  who  is  sporting  with  it.  His  answer  would  be, 4  It 
" 4  is  better  not  to  risk  it  at  all.'  Now,  whatever 
"  arrangement  risks  the  fund,  makes  it  more  likely 
"  that  the  court  shall  have  to  come  upon  the  receiver 
"  and  his  surety  for  a  breach  of  duty,  for  which  the 
"  receiver  is  answerable.  Here,  there  was  no  kind 
"  of  necessity  for  the  arrangement  in  question ;  but 
"it  was  advantageous  to  the  receiver  in  the  same 
"  degree  in  which  it  was  detrimental  to  the  estate. 

"What  has  been  said  may  seem  to  meet  any 
"  arrangement  raised  upon  the  circumstance  that  the 
"  veto  and  joint  control  are  not  proved  to  have  occa- 
"  sioned  the  loss.  It  must  be  observed  that  we  never 
"  can  be  quite  sure  of  this ;  and  if  parties  placed  in 
"  the  situation  in  which  this  arrangement  put  these 
"  gentlemen,  are  to  be  secure  against  paying,  unless 
"  they  can  be  shown  to  have  known  of  the  run  or 
"  other  dangers  attending  an  investment,  they  will 
"  not  be  half  so  curious  in  their  inquiries  as  they 
"  would  be  in  their  own  case.  But  independently 
uof  any  such  consideration,  it  is  to  be  remarked 
u  that  on  all  hands  it  is  most  explicitly  admitted  that 
"  the  receiver,  wholly  parting  with  the  control  of 
u  the  fund,  would  have  made  himself  answerable, 
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44  whether  the  loss  had  arisen  from  that  cause  or  not. 
"This  rather  differs,  therefore,  in  degree  than  in 
"  kind  from  snch  a  case.  He  relieves  himself  from 
u  the  fetters  imposed  upon  his  own  custody  and  man- 
"  agement  of  the  fund,  by  sharing  that  management 
"  with  another  and  giving  that  other  as  much  power 
44  over  it  as  himself;  such  power,  indeed,  that  with- 
44  out  filing  a  bill  in  equity  and  obtaining  an  order 
"  of  the  court,  he  had  no  means  of  drawing  out  one 
"  shilling  of  the  fund  if  the  person  intrusted  with 
44  the  veto  refused  to  permit  him  to  do  so.  Nay,  he 
"  had  deprived  himself  of  the  power  of  obeying  any 
"  order  the  court  might  make  respecting  the  fund. 

44  If  it  be  said  that  the  principle  of  this  decree 
"  presses  hard  on  receivers  and  will  discourage  men 
"  from  undertaking  the  office,  I  answer,  first,  that 
44  this  is  no  matter  for  the  court's  consideration,  be- 
"  cause  the  office  is  one  of  emolument,  and,  therefore, 
"  we  are  not  to  deal  with  it  as  with  the  office  of  a 
44  trustee ;  and,  secondly,  that  nothing  here  decided 
"  can  discourage  from  coming  forward  honest  and 
"solvent  men  who  .mean  to  perform  their  duty 
"  strictly  and  to  give  the  estate  the  security  it  has  a 
44  right  to  and  to  treat  the  court  with  perfect  fair- 
"  ness ;  and  such  are  the  persons  whom  it  is  best  to 
44  have  for  receivers.  I  am  of  opinion,  therefore,  on 
44  the  fullest  reconsideration  of  this  case,  that  it  was 
44  rightly  decided,  and  I  have  only  entered  into  the 
44  arguments  upon  it  now,  because  the  principle  is 
44  important  and  because  my  reasons  as  given  below, 
44  are  not  reported.  The  case  was  decided  when, 
44  from  the  pressure  of  business,  I  had  not  been  able 
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"  to  adopt  the  plan  which,  for  the  last  three  years  of 
"  holding  the  great  seal,  I  always  pursued  of  writing 
"  my  judgments  at  length. 

"  I  ought  to  mention  that  I  have  had  an  opportu- 
"  nity  of  consulting,  upon  this  case  (upon  the  point 
"  which  alone  raised  any  doubt  in  my  mind,  namely, 
"  the  connection  between  the  loss  and  the  arrange- 
u  ment  made),  the  other  heads  of  the  courts  of  equity, 
"  and  that  I  find  they  entirely  concur  in  the  opinion 
"  I  had  formed.  I  shall,  therefore,  move  your  Lord- 
"  ships  that  the  judgment  of  the  court  below  be 
"affirmed.  With  respect  to  costs,  however^  it 
"  appears  to  me  that  this  is  not  a  fit  case  for  costs, 
"  because  it  was  a  reversal  of  the  decision  of  the 
"  master  of  the  rolls.  It  is  true  that  that  is  not 
"  always  a  sufficient  reason,  still,  in  addition  to  that, 
"  there  is  no  direct  authority  going  the  length  of  this 
"case;  and,  therefore,  though,  on  consideration,  I 
"  see  no  reason  for  altering  the  opinion  ^before  ex- 
"  pressed,  I  think  it  is  a  very  fair  case  to  be  subjected 
"  to  the  consideration  of  this  House." 

Lord  Lyndhnrst :  "  My  Lords,  I  shall  only  say  a 
"  few  words  on  this  case.  I  entirely  agree  with  the 
"  opinion  formed  by  the  noble  and  learned  lord,  that 
"the  judgment  of  the  court  below  ought  to  be 
"  affirmed.  Here  was  a  large  sum  of  money  received 
"  by  the  receiver ;  for  that  sum  of  money  he  was 
"accountable  to  the  court  and  to  the  parties;  he 
"  applied  to  be  relieved  from  that  liability,  because 
"  he  said  the  loss  had  been  occasioned  without  any 
"  fault  of  his.  The  objections  to  that  application 
"were  twofold:   the  first  objection  was,  that  he 
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44  ought  not  to  be  relieved,  because  he  improperly 
"delayed  in  passing  his  accounts  and  because  he 
44  allowed  a  large  sum  of  money  to  remain  in  his 
"  hands ;  and  it  was  in  consequence  of  such  conduct 
"that  the  loss  was  occasioned.  The  second  is  an 
44  objection  which  has  been  more  insisted  upon  by 
44  the  noble  and  learned  lord,  namely,  that  he  im- 
44  properly  dealt  with  the  fund. 

44  Now,  with  respect  to  these  objections,  it  appears 
"  that  in  the  year  1822,  the  account  was  made  up 
"  to  the  summer  of  that  year :  when  that  account 
44  was  passed,  a  considerable  balance,  amounting  to 
"about  JSTOO,  was  found  to  be  due;  the  receiver 
44  had  that  balance  in  his  hands ;  he  remitted  that 
u  money  to  London,  and  his  agent  there  offered  that 
"money  to  the  party;  the  party  desired  that  it 
44  might  not  be  paid  into  court,  because,  he  said, 4 1 
" '  am  about  to  make  an  application  to  the  court  to 
"  *  have-  t^e  money  paid  over  to  Mr.  Salway,  who  is 
44  '  beneficially  interested.9  Notwithstanding  that, 
"  he  again  applied  to  pay  the  money  into  court,  and 
44  he  was  told  that  an  order  had  been  actually  ob- 
tained; but  before  that  order  was  entered,  and 
44  before  all  these  proceedings  had  taken  place,  Mr. 
44  Salway  himself  died,  and  in  consequence  of  his 
44  death,  there  was  a  suspension  of  all  the  proceed- 
44ings.  It  became  necessary,  then,  that  the  order 
44  should  be  revived  for  the  purpose  of  paying  that 
44 money  to  the  representatives;  no  other  order, 
44  however,  was  ever  obtained,  in  consequence  of 
44  which  the  agent  in  London  remitted  the  money 
44  back  to  the  country,  that  it  might  be  deposited 
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"  with  the  bank  from  which  it  had  been  originally 
"  drawn.  It  appears  to  me  that,  under  these  cir- 
44  cumstances,  there  is  no  fault  whatever  attributable 
"  to  the  receiver  as  to  this  part  of  the  transaction ; 
u  that  he  was  not  bound,  in  the  first  instance,  to 
44  take  out  a  representation  to  the  deceased,  and  was 
44  not  bound  to  apply  to  have  the  order  revised ;  it 
"  was  sufficient  fof  him  to  keep  the  money  in  the 
"  custody  in  which  it  was  originally  placed,  until  the 
"  state  of  proceedings  in  the  court  was  such  as  to 
"  enable  him  to  pay  it  over.  It  appears  to  me  that 
44  if  there  was  any  neglect  imputable  to  either  party, 
44  it  is  to  those  parties  who  were  to  take  out  that 
"representation  and  who  are  now  the  parties  to 
"  make  complaint. 

"  With  respect,  however,  to  the  second  point,  it 
44  appears  to  me  that  he  improperly  dealt  with  the 
"  fund.  My  noble  and  learned  friend  has"  stated  the 
44  particulars.  When  he  was  appointed  receiver,  he 
44  applied  to  those  two  individuals,  Adams  and  Burl- 
44  ton,  to  become  his  sureties ;  they  declined  becom- 
uing  his  sureties  upon  the  ordinary  terms;  they 
u  said,  We  will  become  your  sureties  only  on  this 
"  consideration,  that  the  money  shall  be  paid  in  to 
44  our  bankers  in  our  joint  names,  and  shall  not  be 
44  drawn  out  except  by  a  check  signed  by  you,  the 
44  receiver,  but  drawn  in  the  handwriting  of  Mr. 
44  Anderson,  the  partner  of  one  of  us.  That  arrange- 
44  ment  was  obviously  to  give  them  control  over  the 
44  fund ;  I  apprehend  that  that  was  entirely  irregu- 
44  lar ;  the  receiver  ought  to  have  had  the  absolute 
44  control  over  the  fund,  for  the  purpose  of  applying 
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"  it  whenever  it  became  necessary  to  the  purposes 
"of  the  trust.  Such  a  condition  leads  to  a  great 
"  deal  of  abuse ;  in  the  first  instance,  to  the  abuse 
"  suggested  by  my  noble  and  learned  friend.  The 
"sureties  might  have  private  accounts,  as  one  of 
"  them  had  in  this  case,  at  the  bankers' ;  they  might 
"  have  been  disposed  to  serve  the  bankers  by  having 
"  a  large  balance  upon  the  trust  fund  for  as  long  a 
u  period  as  possible  in  the  hands  of  the  bank.  Again, 
"  the  object  of  having  sureties  is,  that  the  sureties 
"  may  look  to  the  conduct  of  the  receiver,  and  com- 
u  pel  him  actively  to  perform  his  duties  and  pass  his 
"  accounts.  But  by  the  course  of  proceeding  adopted 
"  in  this  case,  it  was  a  matter  of  indifference  to  them 
"  whether  he  did  his  duty  or  not.  They  did  not  say, 
"as  they  would  in  an  ordinary  case,  'Have  you 
" '  passed  your  accounts  and  paid  in  your  balances?' 
"  because  they  wished  that  the  balances  might  re- 
"  main  deposited  in  the  hands  of  the  banker.  And 
"  last  of  all, — which  has  been  already  commented 
"  upon, — an  emergency  might  arise,  and  it  might  be 
"  necessary  to  draw  out  the  money  on  a  sudden,  and 
"  the  party  situated  as  the  receiver  was,  could  not 
"  do  that;  he  must  go  and  apply  to  the  surety  and 
"  ask  the  latter  to  co-operate  with  him,  and  in  conse- 
"  quence  of  that  delay,  the  fund  might  be  absolutely 
"  lost.  It  appears  to  me  that  the  manner  of  dealing 
"  with  the  fund  was  most  irregular. 

"  But  then  it  was  pressed  in  the  argument,  that 
"the  loss  did  not  arise  from  that  circumstance. 
"  That,  however,  appears  to  me  a  point  altogether 
"  immaterial.    The  party  who  is  paid  for  the  dis- 
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"  charge  of  his  duty  comes  to  be  relieved  from  his 
44  liability.    The  court  says, 4  You  cannot  be  relieved 
" 4  from  your  liability  unless  your  conduct  has  been 
44 4  strictly  regular,  whether  the  loss  has  been  occa- 
44  *  sioned  by  the  irregularity  of  your  conduct  or  not.' 
44  Gases  were  cited  at  the  bar,  and  it  might  be  suffi- 
44  cient  to  refer  to  the  ordinary  case  where  a  receiver 
"  mixes  the  trust  money  with  his  own  money  at  the 
44  banker's ;  the  banker  fails ;  the  receiver  is  obliged 
"  to  make  good  the  loss.    Why  ?  because  he  ought 
44  not  to  have  mixed  the  trust  money  with  his  own 
44  money,  but  to  have  placed  it  in  a  separate  ac- 
"count(a)    If  it  had  been  in  a  separate  account, 
44  this  would  not  have  taken  place.    In  precisely  the 
44  same  way  it  is,  because  the  party  has  conducted 
«  himself  irregularly  and  improperly,  that  the  court 
44  will  not  relieve  him  here.    The  court  exercises  the 
44  strictest  vigilance  over  receivers ;  they  are  paid, 
44  be  it  remembered,  for  the  performance  of  their 
44duty;    they  are    bound  to  perform  their  duty 
44  strictly,  and  when  they  come  to  the  court  for  a 
44  favor,  the  court  has  a  right  to  say,  that  they  can- 
44  not  have  that  favor  unless  their  conduct  has  been 
44  strictly  regular.    In  my  opinion  the  depositing  the 
44  money  in  the  bankers9  hands,  subject  to  this  con- 
44  trol,  which  the  receiver  had  no  right  to  give  to 
44  other  parties,  was  an  irregular  proceeding,  and  he 
44  is  not  entitled  to  the  indulgence  of  the  court,  and 
44  the  sureties  must  make  good  the  loss.    On  these 
44  grounds,  I  am  of  opinion   with    my  noble  and 

(a)  Wrm  ▼.  Kirten,  11  Ves.  887. 
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"  for  the  lady  before,  because  she  had  no  power  her- 
44  self,  nor  any  right  to  demand  it  before  quarter-day ; 
44  that  she  could  not  demand  or,  at  least,  receive  it 
"  on  Michaelmas-day  itself,  because  it  is  one  of  the 
"  days  that  no  goldsmiths  open  shops  or  make  any 
44  payments  whatever;  and,  therefore,  the  lodging 
44  the  money  at  that  shop  before  the  lady  became 
44  entitled  to  it,  ought  not  to  turn  to  her  prejudice, 
44  but  she  must  have  it  made  good  to  her  by  the 
44  receiver ;  but  whether  it  should  fall  on  the  receiver, 
44  Mr.  Wych  himself,  or  to  be  borne  out  of  the  Lord 
44  Shaftsbury's  estate,  my  Lord  said,  would  come 
44  properly  in  question  when  he  made  up  his  accounts 
44  with  my  Lord  on  his  coming  of  age  and  was  not 
44  now  in  question  before  the  court ;  but  said,  he  was 
44  inclined  to  think  the  receiver  was  not  to  be  answer- 
44  able  for  the  loss,  any  more  than  if  he  had  been 
44  bringing  it  up  in  specie  and  had  been  robbed  on 
44  the  road." 

If  a  receiver  puts  the  trust  money  to  his  own 
credit,  at  his  own  banker's,  and  they  fail,  he  must 
bear  the  loss.  It  is  presumed  that  this  may  be 
gathered  from  the  case  of  Wren  v.  Kirton,  11  Ves. 
377.  However,  one  principal  difficulty  there  was, 
that  the  receiver  had  taken,  in  payment  of  a  debt, 
a  bill  of  exchange  which  he  was  not  bound  to  receive 
and  which  exceeded  the  debt  due  to  the  estate,  by 
a  fraction.  This  bill  he  had  transmitted  to  his  own 
private  credit.  The  court  said  it  was  "  a  very  hard 
case ;"  and,  therefore,  if  by  inquiry  as  to  the  manner 
of  keeping  the  accounts,  the  petitioner  could  bring 
forward  any  facts  that  would  help  the  receiver,  the 
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court  would  hear  them.    Nothing  afterwards  appears 
of  the  case. 

Where  a  receiver  lives  away  from  the  office  of  the 
court  and  has  remitted  his  balance,  he  should  take 
means  to  satisfy  himself  that  it  has  been  duly  paid 
into  court,  for  it  is  not  enough  that  it  has  been  paid 
to  his  solicitor  or  agent  or  to  any  party  in  the  cause ; 
if  it  has  and  either  of  those  who  may  happen  to 
have  received  it  and  not  paid  it  in  become  insolvent 
without  doing  so,  the  receiver  is  chargeable  and 
must  nevertheless  pay  the  balance  into  court: 
Country  Solicitors  Practice,  153. 

Where  a  receiver  is  directed,  by  the  order  appoint- 
ing him  or  by  any  after  order  or  decree,  to  place  out 
surplus  moneys  ©r  rents,  until  a  specified  time,  and 
he  does  not  do  so,  he  will  be  charged  with  interest 
thereon.  In  England,  the  interest  against  him  would 
be  at  the  rate  of  four  per  cent. :  Hicks  v.  Hicks,  3 
Atk.  273.  (The  statute-rate  of  interest  is  five  per 
cent.)  This  case  related  to  the  property  of  an 
infant,  who  had  no  guardian ;  and  the  receiver  had 
been  ordered  to  place  out  surplus  rents  and  profits 
during  the  nonage  of  the  infant. 

And  where  a  receiver  improperly  retains  a  balance 
in  his  hands  and  does  not  regularly  pass  his  accounts, 
he  will  have  to  pay  interest  on  the  amount  if  the 
referee  or  master  should  deem  it  just  and  unless  he 
could  show  a  special  case  of  exemption :  Harman  v. 
Forster,  1  Hogan,  318;  and  see  Rules  154,  155,  of 
New  York  Chancery  ;  English  Orders  of  23<J  April, 
1796,  and  63rf  of  New  Orders  of  April,  1828 ;  In  re 
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Carter,  3  Paige's  C.  R.  146 ;  In  re  Seaman,  ib.  409 ; 
Harrison  v.  JBoydeU,  6  Sim.  211.  "I  will  have  receiv- 
"  era  know,"  said  Lord  Eldon,  "  that,  if  they  do  not 
u  pass  their  accounts,  they  shall  always  pay  interest  :w 

v.  JbUand,  8  Ves.  jun.  72 ;  and  this  would  be 

done  in  England  where  a  receiver  keeps  money  in 
hand  even  a  quarter  of  a  year  after  it  ought  to  have 
been  accounted  for  and  paid  in :  Fletcher  v.  Dodd, 

1  Ves.  jun.  85.  See  the  general  order  of  the  English 
chancery  of  23d  April,  1796,  in  15  Ves.  278. 

A  receiver  must  make  good  to  the  estate  any  rent 
which  has  been  lost  by  his  neglect :  In  re  Skerretts, 

2  Hog.  192. 

The  court  is  strict  in  requiring  compliance  with 
the  rule  to  account.  And  it  has  been  declared 
to  be  the  duty  of  the  solicitor,  who  procures  the 
appointment  of  the  receiver,  to  give  him  the  neces- 
sary directions  as  to  making  out  his  inventory  and 
the  mode  of  keeping  and  rendering  his  periodical 
accounts ;  and  also  to  inform  him  of  the  consequences 
of  his  neglect  to  comply — which  consequences  will 
be  prosecutions  by  the  attorney-general  against  the 
receiver  and  his  sureties  on  their  bond,  or  attach- 
ment to  enforce  the  performance  of  duty :  In  tJie 
matter  of  Seaman,  2  Paige's  C.  R.  409. 

It  is  believed  that  a  receiver  would  be  liable  to 
account  and  pay  over  the  amount  of  any  benefit  or 
interest  which  he  might  make  of  the  moneys  in  his 
hands.  In  Shaw  v.  Rhodes,  2  Russ.  539,  Lord  Chan- 
cellor Eldon  said :  u  If  the  vice-chancellor  has  said 
"  anything  which   may  favor    the   notion  that  a 
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"  receiver  is  entitled  to  make  interest  ftr  his  own 
"  benefit  in  respect  of  moneys  received  by  him, 
"  between  the  time  when  they  come  into  his  hands 
"  and  the  time  when  he  is  to  pass  his  accounts,  I 
"  think  it  of  importance  that  it  should  be  understood 
"that  my  opinion  is  widely  different,  and  that  I 
"  remember  to  have  heard  Lord  Thurlow  lay  down 
u  the,  contrary  doctrine  from  this  place.  The  re- 
"  ceiver's  recognizance,  it  is  true,  binds  him  only  to 
"  pass  his  accounts  yearly ;  but  he  may  at  any  time 
"  apply  to  the  court  to  pay  in  moneys  in  his  hands ; 
"  and  if,  in  the  intervals  between  passing  his  accounts, 
"  he  receives  any  sums  of  such  an  amount  as  to  make 
"  it  worth  while  to  lay  them  out,  he  ought  to  apply 
"  for  an  order  to  have  them  paid  into  court,  that 
"  they  may  be  there  made  productive  for  the  benefit 
"  of  the  estate." 

.  The  case  before  Lord  Thurlow,  referred  to  in  the 
above  remarks,  was  probably  The  Earl  of  Lonsdale 
v.  Chivrch,  3  Brown's  Ch.  Ca.  41,  for,  although  it 
applied  to  a  receiver  of  duties  of  the  harbor  of 
Whitehaven,  under  an  act  of  Parliament  and  was 
not  the  case  of  a  receiver  appointed  by  the  court, 
yet  the  above  principle  is  embraced  by  it  See, 
also,  Country  Solicitor's  Practice,  152, 153. 

Where  a  receiver  is  ordered  to  bring  money  into 
court  and  he  does  not  do  so,  the  party  entitled  to 
proceed  upon  the  order  can  either  move  to  have  his 
recognizance  put  in  suit  or  take  proceedings  to  have 
him  stand  committed ;  and  should  the  latter  course 
be  pursued,  the  order  should  not  be  for  commitment 
in  the  first  instance,  but  there  must  be  a  previous 
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order  in  tlte  alternative  that  be  shall  pay  by  a  cer- 
tain day  or  stand  committed:  Dairies  v.  Cracraft, 
14  Ves.  148. 

There  is  a  very  idle  memorandum  of  a  case  in  3 
Bro.  Ch.  0.  865,  JRigge  v.  JBowater.  It  runs  thus : 
"Lord  Chancellor  intimated  his  opinion  (without 
u  deciding  the  case)  that  if  a  receiver  be  appointed 
"  by  the  court  (upon  the  application  of  a  mortgagee 
"  or  other  incumbrancer)  and  he  afterwards  embez- 
"  zle,  or  otherwise  waste  the  rents  and  profits,  the 
"  loss  must  fall  on  the  mortgagor."  Such  a  report 
can  have  no  application  at  the  present  day,  for  now 
the  receiver  would  give  security  and  he  and  his 
sureties  be  liable  to  make  good  any  embezzlement 
or  waste. 

There  may  be  circumstances  where  a  banker  of  a 
receiver  will  be  liable  for  funds  deposited.  Thus, 
a  receiver  of  an  estate,  who  had  a  private  account 
at  his  banker's,  opened  another  there,  under  the 
name  of  the  estate  and  under  such  circumstances 
as  to  inform  the  bankers  that  the  money  which 
would  be  paid  into  that  account  would  belong  to 
the  owner  of  the  estate.  The  receiver  drew  a 
check  on  the  estate-account  and  paid  it  into  his 
private  account.  The  court  held  that  the  bankers 
were  liable  to  repay  the  amount  to  the  owner  of 
the  estate :  Bodenham  v.  Hoekyns,  21  Eng.  Law  and 
Eq.  648. 
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Privileges  and  IridbiUties  of  the  Sureties  of  a 

JSecewer. 

Receivers,  in  former  times,  had  been  appointed 
without  surety ;  bnt  then  it  would  seem  that  this 
was  allowed  from  some  particular  reason,  such  as 
their  having  before  had  the  care  and  management 
of  the  property :  Countess  of  Carlyle  v.  Lord  Berk- 
ley, 2  Ambl.  599,  or  from  all  parties  agreeing  to  it : 
Ridout  v.  Earl  of  Plymouth,  1  Dickens,  68. 

In  general,  a  receiver  is  required  to  enter  into  a 
recognizance  with  two  or  more  sureties.  In  Mead 
v.  Lord  Orrery,  3  Atk.  285,  the  master,  in  lieu  of 
sureties,  had  taken  an  assignment  of  a  mortgage 
belonging  to  the  receiver.  Lord  Hardwicke  said : 
"  With  regard  to  what  Master  Bennet  has  done,  I 
u  entirely  disapprove  of  going  out  of  the  course  of 
"the  court,  which  requires  a  security  by  the  re- 
u  ceiver  and  two  securities  in  a  recognizance ;  and 
u  taking  an  assignment  of  a  mortgage  belonging  to 
"  the  receiver,  instead  of  it,  is  very  improper  " 

The  sureties  of  a  receiver  must  be  within  the 
jurisdiction :  Oockburn  v.  Raphael,  2  Sim.  &  S.  453. 

And  though  a  receiver  may  be  appointed  to  col- 
lect assets  out  of  the  jurisdiction,  yet  he  must  find 
sureties  who  are  resident  within  it :  lb. 

A  party  is  not  at  liberty  to  sue  the  sureties  until 
he  has  proceeded  to  get  the  receiver  into  contempt, 
unless  the  latter  has  taken  the  benefit  of  the  insol- 
vent act,  in  which  event  such  proceedings  would  be 
useless :  1  Smith  Gh.  Pr.  501. 

The  court  will  not  allow  a  receiver's  recognizance 
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to  be  put  in  suit  on  a  report  showing  merely  that 
something  is  due  from  the  receiver.  The  precise 
amount  of  what  is  due  must  be  stated.  Iktdgater  v. 
Channdl,  15  Sim.  479 ;  S.  C.  16  L.  J.  (N.  S.)  248; 
11  Jur.  273. 

A  receiver's  sureties  are  not  liable  beyond  the 
amount  of  their  recognizance ;  and  in  a  case  where 
they  had  paid  the  amount  of  the  recognizance  info 
court,  it  was  held  that  they  were  not  liable  to 
costs  of  removing  the  receiver  (who  was  in  default) 
or  of  appointing  a  new  receiver,  nor  for  the  ooste  of  a 
eci.fa.  against  themselves  or  their  principal:  Wal- 
ters v.  WdUerey  11  Ir.  Eq.  R.  835. 

But  a  surety  in  a  receiver's  recognizance  is,  to  the 
extent  of  the  amount  of  his  recognizance,  answera- 
ble for  cost*s  of  an  attachment  against  the  receiver, 
for  not  accounting,  for  costs  of  appointing  a  new 
receiver  and  for  the  costs  of  an  order  on  tenants  to 
pay  their  rents  to  such  new  receiver.  MatmeeU  v. 
Egam,  3  J.  &  L.  251 ;  S.  C.  9  Ir.  Eq.  R.  283. 

The  course  to  be  pursued  where  a  receiver  is  in 
default  and  it  is  necessary  to  proceed  against  his 
sureties,  appears  to  be,  to  show,  by  a  petition,  the 
circumstances  to  the  court,  and  move  that  his  recog- 
nizance be  estreated  and  an  action  be  brought 
against  the  sureties :  Walker  v.  Wild,  1  MadcL  Ch. 
R.  528.  A  bill  is  not  necessary :  Hamilton  v.  Brew- 
ster,  2  Molloy,  407. 

In  order  to  proceed  against  the  sureties,  the  peti- 
tion must  be  personally  served  upon  them;  and 
they  will  be  allowed  to  Bhow  cause  on  the  motion : 
(hay* s   Country  Solicitor's  Prod.  152.    It  would 
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seem  from  The  matter  of  Seaman,  2  Paige's  0.  R. 
410,  that,  with  us,  the  attorney-general  is  the  proper 
person  to  prosecute  the  receiver  and  his  sureties,  on 
their  recognizance.  In  England,  the  order  gives 
the  petitioner  liberty  to  sue  and  to  use  the  names  of 
the  master  of  the  rolls  and  of  the  master  [the  bonds 
being  made  out  to  them]  for  the  purpose  of  putting 
the  recognizance  in  suit  against  the  sureties:  1 
Smith's  Oh.  Praet  501- 

The  English  and  Irish  practice  in  proceeding 
against  sureties  upon  their  recognizance  is  by  scire 
facias  issued  out  of  the  law  side  of  the  chancery : 
The  King  v.  iMwell,  1  Drury  A  Walsh,  26. 

Upon  a  question  put  to  Chancellor  Walworth,  as 
to  the  practice  to  be  pursued  against  receivers  and 
sureties  in  the  chancery  of  the  State  of  New  York, 
his  Honor  obliged  the  author  with  the  following 
note: 

44 1  believe  no  suit  has  ever  been  brought  on  the 
44  law  side  of  the  court  of  chancery  of  our  State. 
44  Nor  am  I  aware  that  any  settled  practice  has  been 
44  adopted  as  to  receivers'  bonds.  I  presume,  how- 
44  ever,  the  proper  course  is,  to  have  the  account  set- 
44  tied  under  the  direction  of  a  master,  as  in  cases  of 
44  infants,  guardians  and  committees  of  lunatics ;  and 
44  then  to  order  the  receiver,  <fcc.  to  pay  the  balance 
44  to  the  party  entitled  to  it,  if  his  rights  are  ascer- 
44  tained  and  he  should  be  in  a  condition  to  receive 
44  it.  And  if  not  paid,  to  permit  him  to  sue  on  the 
44  receiver's  bond.  If  the  money  were  ordered  to 
44  be  paid  into  court,  and  the  receiver,  Ac,  refused 
44or  neglected  to  pay  it,  the  attorney-general  or 
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"the  register  might  be  directed  to  sue  the  bond 
"  and  bring  the  money  into  court,  when  collected. 
44  There  is  a  case  in  Paige's  Reports,  of  rent  and 
"sums  due,  where  a  bill  was  sustained  against  a 
"  guardian  and  his  sureties  for  an  account  in  this 
"  court."  (a) 

By  the  Revised  Statutes,  an  official  bond  can  be 
prosecuted  by  the  party  injured :  2d  vol.  476.  It  is 
true  that  the  bond  of  a  receiver  is  an  "  official n  one, 
but,  then,  he  is  an  officer  only  for  the  time  being, 
while  the  official  bond  embraced  by  the  statute  ap- 
plies to  persons  holding  fixed  situations  whose  serv- 
ices are  regularly  required  for  a  positive  period. 

And  where  the  sureties  are  desirous,  upon  the 
default  of  their  principal,  to  make  good  the  defalca- 
tion, they  can  move  the  court  for  an  order  that  it 
should  be  referred  to  a  referee  or  master  to  see  what 
is  due  from  the  receiver,  and  that  the  sureties  may 
pay  into  court,  to  the  credit  of  the  cause,  the  sum 
which  might  be  reported  due.  The  sureties  would 
have  to  pay  the  costs  of  such  an  application  and  of 
the  subsequent  proceedings  in  consequence  of  it.  The 
order  of  reference  can  embrace  a  direction  to  stay 
any  proceedings  at  law  which  may  have  been  taken 
on  the  bond :  Walker  v.  Wild,  1  Mad.  Ch.  R  528. 
In  this  case  (of  Walker  v.  Wild)  a  surety  moved  to 
pay  the  amount  which  might  be  reported  due,  by 
installments,  at  three,  six  and  nine  months ;  and,  to 
this,  the  opposite  counsel  consented.    And  the  SUre- 


fa)  The  chancellor  no  doubt  refers  to  the  case  of  Quddeback  v.  Kent, 
5  Paige's  0.  R.  92. 
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ties  can,  at  the  same  time,  apply  to  have  the  receiver 
removed  and  a  new  receiver  appointed  at  his  ex- 
pense :  Smith  on  Receivers,  194. 

In  MatmseU  v.  Eg<m,  8  Ir.  Eq.  R.  872,  a  receiver 
had  not  passed  his  account,  and  was  attached.  Sub- 
sequently he  was  discharged :  and  a  new  receiver 
was  appointed.  The  court  held,  that  the  first  re- 
ceiver's sureties  were  liable,  under  the  recognizance, 
to  the  costs  of  the  attachment  and  to  all  costs  of  dis- 
charging the  defaulting  receiver  and  appointing  the 
new  one. 

It  would  seem,  that  the  sureties  of  a  receiver  are 
to  be  charged,  not  only  with  the  balance  of  the 
moneys  which  come  into  his  hands  but  also  with 
interest  thereon.  They  have  not  a  right  to  be  dis- 
charged from  their  legal  liability  until  they  have 
paid  all  that  their  principal  could  have  been  required 
to  pay :  Dawson  v.  Raynes,  2  Russ.  466.  But  where 
the  parties  in  interest  know  of  the  insolvency  of  the 
receiver  and  no  steps  are  taken,  for  a  length  of  time, 
to  compel  the  passing  of  his  accounts,  there  the  sure- 
ties will  not  be  liable  for  interest :  lb. 

A  receiver,  who  is  about  to  be  discharged  and  to 
take  out  of  court  any  balance  due  to  him,  can  be 
restrained  by  his  surety  until  he  has  discharged  the 
latter  what  he  may  have  paid  on  account  of  his  prin- 
cipal.  This  was  the  case  in  Glossup  v.  Harrison,  3 
Ves.  &  B.  134  ;  S.  O.  Cooper's  Rep.  61.  TJiere  the 
Lord  Chancellor  said:  "Where  the  surety  for  a 
"  receiver  in  this  court  is  called  upon  to  pay,  as  the 
44  receiver  is  an  officer  of  the  court,  and  the  surety  is 
44  so  in  a  sense,  if  there  is  anything  due  in  account 
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"  between  them,  justice  requires  that,  upon  the  appli- 
"  cation  of  the  surety,  he  shall  be  indemnified  for 
"  what  he  has  paid  for  the  receiver  out  of  the  bal- 
"  ance  due  to  him.  If  that  has  not  been  decided,  as 
"  I  think  it  has,  it  must  be  decided  upon  principle ; 
"  as  it  is  clearly  capable  of  being  maintained  upon 
"  equitable  grounds.  The  court,  therefore,  cannot 
"  part  with  the  ftind  until  an  opportunity  is  given  of 
"  determining  the  claim  of  the  surety ;  the  amount 
"  of  which,  when  ascertained,  must  be  paid  to  him ; 
u  and  the  residue  only  must  be  paid  to  the  receiver." 

Sureties  for  a  receiver  cannot  be  discharged  at 
their  own  request :  Griffith  v.  Gfriffith,  2  Ves.  sen. 
400.  In  this  case,  there  was  a  petition  to  remove  a 
receiver ;  and  the  two  sureties  joined  in  the  petition. 
The  lord  chancellor  said :  "  That  varies  not  the  case : 
"  for  if  people  voluntarily  make  themselves  bail  or 
"sureties  for  another,  they  know  the  terms;  and 
"  will  be  held  very  hard  to  their  recognizance  and 
"  not  discharged  at  their  request  to  have  new  sure- 
"  ties  appointed,  for,  then,  there  would  be  no  end  of 
"  it.  It  does  not  appear  he  could  get  better  sure- 
"  ties.  No  regard,  therefore,  is  due  to  their  applica- 
"  tion,  unless  for  the  benefit  of  the  parties  in  the 
"  cause  or  something  of  that  kind."  And  in  Hamil- 
ton, v.  Brewster,  2  Molloy,  407,  the  court  said :  u  A 
"  person  entering  into  a  recognizance  for  a  receiver 
"  cannot  get  it  vacated  during  the  continuance  of  the 
"  receivership,  unless  underhand  practice  proved  and 
"the  person  secured  shown  to  be  connected  with 
"  such  practice." 

It  is  not  right  to  vacate  the  recognizance  of  a 
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receiver  on  behalf  of  an  infant  coming  of  age,  and  the 
receiver  passing  his  accounts,  for  defalcations  are 
sometimes  fonnd  after  a  great  length  of  time ;  and  if 
it  is  proved  twenty  years  after,  that  a  receiver  has 
not  accounted  for  what  he  has  received,  the  money 
might  be  recovered  under  the  recognizance,  if  it  has 
not  been  vacated.  Lord  Kenyon  held  that  a  receiver 
should  never  have  his  recognizance  discharged  till 
one  year  after  the  infant  has  attained  his  age  of 
twenty-one,  and  Lord  Eldon  has  approved  of  that 
rule :  2  Mad.  Oh.  Pr.  298,  3d  edit ;  Matter  of  Van 
Home,  7  Paiges  Rep.  46.  See  also,  Wildridge  v. 
MKane,  2  Molloy,  547. 

Although  it  is  a  rule  that  a  surety  is  not  to  be 
discharged  at  his  own  request,  yet  where  a  surety  is 
desirous  of  being  discharged,  there  does  not  seem 
any  objection  to  his  being  removed,  on  his  petition- 
ing and  procuring  the  recognizance  of  a  new  surety, 
to  be  approved  of  by  the  master,  in  his  stead  and  at 
his  own  expense :  Smith  on  Receivers,  198.  In  such 
a  case,  it  is  most  likely  that  the  receiver  would  first 
have  to  account ;  and  the  court  be  satisfied,  through 
a  master's  report,  that  he  had  done  so  satisfactorily. 
Then  the  same  master  could  approve  of  a  new 
and  proper  surety  in  the  room  of  a  petitioner ;  and 
on  such  new  surety  entering  into  recognizance,  the 
security  of  the  petitioner  could  be  directed  to  be 
vacated  at  his  own  expense :  lb. 

In  case  a  surety  for  a  receiver  become  insolvent, 
the  receiver  is  bound  to  procure  a  new  or  additional 
surety ;  and,  for  this  purpose,  he  should  apply  for  an 
order  that  he  may  be  at  liberty  to  enter  into  new 
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security  and  for  a  reference  to  a  master  to  approve 
of  such  new  security.  If  the  receiver  omit  doing  so, 
the  course  to  be  adopted  by  any  party  interested,  is, 
to  call  on  the  receiver,  by  notice,  apprising  him  of 
the  circumstance,  requiring  him  to  procure  such 
order  and  enter  into  further  security  within  a  certain 
limited  time  or,  in  default,  that  an  application  would 
be  made  to  the  court  If  the  receiver  neglect  to 
comply  with  such  notice,  an  application  should  be 
made  to  the  court  for  an  order  that  the  receiver 
should,  within  a  certain  period  (as  a  fortnight),  pro- 
cure a  sufficient  new  surety  to  enter  into  such  further 
recognizance  as  the  master  should  approve  o£  for  a 
reference  to  the  master  to  approve  of  such  new  surety 
and,  in  default  of  the  receiver  procuring  such  fur- 
ther  security  within  the  time  aforesaid,  that  it  be 
referred  to  the  master  to  approve  of  a  fit  and  proper 
person  to  be  appointed  receiver  in  the  place  of  such 
receiver,  at  the  expense  of  such  receiver,  and  for  the 
costs  of  such  application ;  grounded  on  an  affidavit 
of  the  necessary  facts  and  such  preliminary  notice. 
The  receiver,  under  such  circumstances,  must  bear 
the  expense  of  procuring  the  order  and  entering  into 
such  further  security :  Smith  on  JReeewers,  195. 

In  an  Irish  case,  Donovan  v.  Thompson,  1  Hogan, 
150,  there  was  a  controversy  as  to  the  solvency  of 
the  sureties ;  and  an  order  of  reference  to  inquire  as 
to  their  goodness. 

Where  a  recognizance  is  put  in  force  against  a 
surety  and  such  surety  is  ready  to  satisfy  all  amount, 
it  would  be  best  for  him  to  bring  the  matter  and 
offer  directly  before  the  court,  because  it  is  a  ques- 
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tion  whether  his  settling  with  the  attorney  who  may 
be  working  the  process  would  be  sufficient  to  base 
a  motion,  to  cancel  his  recognizance.  Thus  in  Mann 
v.  Stermett,  8  Beavan,  189,  a  receiver  was  ordered  to 
pass  his  final  account  and  pay  over  the  balance  to 
the  plaintiff!  He  passed  his  accounts,  but  made  de- 
fault in  payment,  in  consequence  of  which  he  was 
arrested  and  was  afterwards  discharged  under  the 
insolvent  debtors*  act  The  plaintiff  obtained  liberty 
to  put  the  recognizances  in  force  against  the  sureties ; 
and  he,  in  consequence,  commenced  proceedings  on 
the  common-law  side  of  the  court  against  the  sure- 
ties, for  the  recovery  of  the  moneys  due  from  the 
receiver. 

The  surety,  having  no  defence,  paid  the  amount 
to  the  solicitor  prosecuting  the  proceedings ;  and  he 
now  presented  a  petition,  praying  that  his  recog- 
nizance might  be  discharged.  The  petition  was 
served  on  the  plaintiff ;  but  he  did  not  appear,  and 
the  payment  was  proved  by  affidavit.  A  doubt  «?as 
expressed  by  the  court,  whether  the  payment  to  the 
solicitor  was  regular  ?  Counsel  said  that,  at  common 
law,  payment  to  the  attorney  in  the  action  is  a  good 
payment  to  the  plaintiff :  Yates  v.  Frecfcleton,  Doug. 
623  (and  see  Varley  v.  Garrad,  2  Dowl.  P.  0.  490 ; 
JPowd  v.  Little,  1  W.  Blackstone,  8).  Here,  the 
plaintiff  has  been  served  with  the  petition  and  has 
raised  no  objection ;  besides  which,  there  is  evidence 
of  an  admission  that  the  solicitor  was  authorized  to 
receive  this  money.  The  master  of  the  rolls  said, 
that  payment  to  the  solicitor  was  insufficient,  and 
refused  to  make  the  order.    On  a  subsequent  day, 
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his  Honor  directed  the  plaintiff  to  be  served  with  a 
notice  that  the  order  would  be  made  on  a  future  day, 
unless  he  should  show  cause  to  the  contrary.  This 
having  been  done,  and  the  plaintiff  not  appearing  on 
the  day  indicated,  the  court  made  the  order. 


CHAPTER    XV. 

FILING  INVENTORY  AND  ACCOUNTS.  FINAL  AC- 
COUNTING. ALLOWANCES  TO  A  RECEIVER.  DIS- 
CHARGING OLD  RECEIVER  AND  APPOINTING  NEW 
ONE. 

FUmg  Inventory  and  Accounts. 

At  the  time  a  receiver  was  appointed  by  the  court 
of  chancery  of  the  State  of  New  York,  its  officer 
was  required  to  furnish  him  with  copies  of  two  of  its 
Rules,  154th  and  155th ;  and  also  of  such  forms  of 
annual  accounts  and  inventories  as  should  have  been 
sanctioned  or  approved  by  the  chancellor  from  time 
to  time.  And  at  every  term  of  the  court  and  on  the 
first  day  thereof  the  renter,  assistant-register  or 
clerk  presented  a  list  of  all  receivers  who  had 
neglected  to  file  their  inventories  or  accounts  for 
more  than  three  months  after  the  time  limited  for 
that  purpose,  to  the  end  that  such  order  might  be 
made,  for  the  removal  or  prosecution  of  the  delin- 
quents, as  might  be  just.  This  list  was  publicly 
read  in  open  court. 

It  would  be  well  for  the  courts  generally,  in  all 
important  cases,  to  expressly  require,  in  the  order 
appointing  a  receiver,  that  he  should  file  inventory 
and  render  annual  accounts  under  oath  and  have 
them  passed  before  a  referee — as  was  done  before  a 

39 
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master  through  Chancellor  Walworth's  rules.  These 
rules,  being  still  of  some  value,  will  be  referred  to 
as  we  progress. 

Before  the  Code  of  Procedure  of  the  State  of  New 
York  went  into  operation,  there  were  so  many  valu- 
able rules  protectively  thrown  over  property  and 
rights  in  receivers9  hands,  and,  indeed,  having  such 
direct  reference  tq  acts,  bearing  and  duties  of  re- 
ceivers, especially  as  related  to  the  filing  of  invento- 
ries and  accounting,  that  it  is  well  to  see  where  such 
rules  now  are  and  which  of  them  are  in  force — 
especially  as  cases,  in  which  receivers  can  be  obtained, 
are  increased  by  the  Code. 

By  the  §  469  of  the  Code,  it  is  enacted :  that 
"  the  present  rules  and  practice  of  the  courts  in  civil 
a  actions,  inconsistent  *  with  this  act,  are  abrogated, 
"  but  where  consistent  with  this  act,  they  shall  con- 
"  tinue  in  force,  subject  to  the  power  of  the  respec- 
tive courts  to  relax,  modify  or  alter  the  same." 
This  section,  it  may  be  presumed,  saves  the  old  equity 
rules  and  practice  wherever  they  may  be  found  to 
be  consistent  with  the  Code:  Alien  v.  SrniUie,  1 
Abbotts'  Pr.  R  357. 

The  body  of  rules  made  by  the  whole  supreme 
court  under  the  authority  of  the  Code  and  adopted 
in  1854,  has  not  any  which  have  reference  to  receiv- 
ers generally  and  has  only  a  single  one  bearing  on 
receivers  in  cases  relating  to  "  the  debtor "  (s.  o.) : 
Rule  76.  It  has  no  context  to  show  what  is  there 
meant  by  "  the  debtor ;"  the  rule  immediately  pre- 
ceding it  has  reference  to  tenant  for  life,  by  the 
courtesy  and  in  dower.    But  by  a  reference  to  the 
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192d  rule  of  the  late  New  York  court  of  chancery 
(from  which  such  76th  rule  is  copied)  it  must  have 
reference  only  to  judgment  debtors. 

The  89th  rule  of  the  present  supreme  court  does 
not  abrogate  any  old  ride :  "  In  cases  where  no  pro- 
"  vision  is  made  by  statute  or  by  these  rules,  the 
"  proceedings  shall  be  according  to  the  customary 
u  practice,  as  it  has  heretofore  existed  in  the  court  of 
"  chancery  and  supreme  court  in  cases  not  provided 
"  for  by  statute  or  by  the  written  rules  of  the  court." 

Any  rule,  then,  of  the  old  court  of  chancery  which 
is  not  inconsistent  with  the  Code  and  not  relaxed, 
modified  or  altered  by  the  rules  of  the  supreme 
court,  may  be  considered  in  force.  In  this  category 
we  have  the  154th  chancery  rule :  "  Every  general 
"  guardian,  receiver  or  committee  appointed  by  this 
"  court  shall,  within  six  months  after  his  appointment, 
"  and  every  special  guardian  for  the  sale  of  an  in- 
u  font's  estate  shall,  within  six  months  after  the  order 
"  confirming  a  sale  of  the  estate  or  any  part  thereof, 
"  file  in  the  office  where  the  appointment  is  entered, 
"  a  just  and  true  inventory,  under  oath,  of  the  whole 
"  real  and  personal  estate  committed  to  his  care  or 
"  guardianship  and  of  the  manner  in  which  any 
"  funds  under  his  care  or  control,  belonging  to  the 
"  estate,  are  invested ;  stating  the  income  and  profits 
"  of  the  funds  or  estate  and  the  debts,  credits  and 
"  effects,  so  far  as  the  same  have  come  to  his  knowl- 
"  edge.  And  he  shall  annually  thereafter,  so  long  as 
u  any  part  of  the  estate  or  of  .the  income  or  proceeds 
"  thereof  remains  in  his  hands  or  under  his*  care  or 
"control,  file  in  the  same  office  an  inventory  and 
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"  account,  under  oath,  of  his  guardianship  or  trust, 
44  and  of  any  other  property  or  effects  belonging  to 
"  the  estate  which  he  has  since  discovered  and  of 
« the  amount  remaining  in  his  hands  or  invested  by 
uhim  and  of  the  manner  in  which  the  same  is 
"  secured  or  invested ;  stating  the  balance  due  from 
"  or  to  him  at  the  time  of  rendering  his  last  account, 
"  and  his  receipts  and  expenditures  since  that  time, 
"  in  the  form  of  debtor  and  creditor." 

Application  of  a  third  person  that  a  receiver 
should  pass  his  accounts,  and  applicant  be  at  liberty 
to  attend,  refdsed :  CoVywrn  v.  Cooper,  3  Ir.  Eq.  R 
510. 

A  receiver  ought  to  be  constantly  ready  with  his 
accounts ;  and  a  neglect  in  this  is  a  ground  for  charg- 
ing him  with  interest :  Pearae  v.  Green,  1  Jac.  & 
Walk.  135.  And  where  an  officer  like  a  receiver 
grossly  neglects  to  file  his  inventory  and  pass  his 
accounts,  every  presumption,  in  reference  to  their 
fairness  and  justness,  will  be  construed  strongly 
against  him ;  whereas,  if  he  files  an  inventory  and 
renders  his  accounts  regularly,  every  presumption 
in  reference  to  the  fairness  and  justness  of  those 
accounts  will  be  permitted  to  operate  most  strongly 
in  his  favor :  In  the  matter  of  Carter,  3  Paige's  C.  R 
148.  (This  was  the  case  of.  a  committee  of  an 
habitual  drunkard,  but  the  same  principle  applies 
to  a  receiver.) 

Where  a  receiver  brought  in  his  accounts  irregu- 
larly, and  the  actual  balance  in  his  hands  never 
clearly  appearing,  he  was  ordered  to  bring  them  in 
before  a  given  day  in  every  year,  with  an  affidavit 
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showing  the  actual  balance  in  his  hands;  and  an 
inquiry  was  also  directed  as  to  former  balances  and 
that  he  should  pay  the  costs  of  the  application: 
Bertie  v.  Id.  Abingdon,  8  Beav.  53. 

Where  a  receiver  became  insane,  the  court  made 
an  order  that  his  surviving  surety  might  pass  the 
accounts;  and  that,  on  the  balance  being  lodged, 
the  recognizance  should  be  vacated;  giving  the 
surety  the  costs  of  the  motion  and  of  a  vacating  of 
the  recognizance:  Wetfo  v.  CasTiel,  11  Ir.  Eq.  R.  558. 

It  seems  that  a  receiver,  who  has  been  ordered  to 
pay  a  sum  of  money  to  a  party  and  who  has  that 
sum  in  his  hands  at  the  time  when  he  is  served  with 
the  order,  but  who  willfully  and  improperly  refuses 
to  pay  it,  will  be  ordered  to  pay  interest  on  it  from 
the  date  of  the  service  of  the  order  on  him  and  also 
all  costs  to  which  the  party  has  been  necessarily 
put  by  reason  of  his  disobedience  of  the  order: 
Fetnam  v.  Kirlyy,  4  Ir.  Eq.  R.  320. 

There  may  be  special  cases  where  receivers  are  to 
account  at  shorter  periods  or  at  different  times  than 
are  specified  in  rules  (such  as  receivers  of  corpora- 
tions :  2  i?.  8.  472,  §§  85,  86) ;  but  receivers  in 
general  come  under  rules  of  court.  And  by  one  of 
those  of  the  late  court  of  chancery  of  the  State  of 
New  York,  Rvle  154,  every  receiver  appointed  by 
the  court  was  required,  within  six  months  after  his 
appointment,  to  file,  in  the  office  where  the  appoint- 
ment was  entered,  a  just  and  true  inventory,  under 
oath,  of  the  whole  real  and  personal  estate  com- 
mitted to  his  care  and  of  the  manner  in  which  any 
funds  under  his  care  or  control,  belonging  to  the 
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estate,  werp  invested ;  stating  the  income  and  profits 
of  the  funds  or  estate ;  and  the  debts,  credits  and 
effects,  so  far  as  the  same  had  come  to  his  knowl- 
edge. 

The  following  will  answer  for  a  form  of  inven- 
tory of  the  real  and  personal  estate : 

In,  dec. 

[Title  or  Matter.] 

A  just  and  true  inventory  of  the  whole 
real  and  personal  estate  committed 
to  the  care  of  A.  Bn  the  receiver 
appointed  herein,  under  an  order  of 

this  court  dated  the day  of 

18 — /  cmd  of  the  manner 

in  which  any  funds  under  his  care 
cmd  control,  belonging  to  the  estate, 
are  invested ;  with  the  income  and 
profits  of  the  fumds  or  estate  and  of 
debts,  credits  and  effects,  so  far  as 
the  same  have  come  to  his  knowledge. 

Real  and  leasehold  estate : 

A  house  cmd  lot,  dec. 
A  lease  of,  dec. 

Merchandise  and  stock  in  trade,  at  No. 

dec.  &c.  dec. 

Mortgages,  Stocks,  Bonds  and  Notes : 

A  mortgage  from,  dec. 
80  shares  in,  dec. 
dec.      dec.      dec. 
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Book  debts  due  or  owing : 

A.  B.,  &c.,  owes  on  \ 

book  account J 

&c.        &c.        &c. 
Cash: 

Paid  over  to  the  receiver,  by 

C.  D.,  on  the day  of 

— — — ,  18 — ,  $ • 

Investment  of  such  of  the  above 
properties  as  were  capable 
present  investment. 

The  above  mortgage  of  &c,  still  remains  outstanding. 

The  30  shares  of  &c.,  remain  as  originally  invested. 

The  merchandise  and  stock  in  trade  were  sold  on  the 

day  of and  made  $ ;  and 

this  sum,  with  % received  for  interest  on 

the  aforesaid  mortgage,  &c.,  <fkc.,  was  paid  in  to  tJie 
New  York  Life  Insurance  and  Trust  Company  to 
the  credit  of  the  receiver,  where  it  remains. 

Income  and  Profits. 

The  house  cmd  lot,  No.  &c,  lets  for  the  yearly  sum 
of  % :  but  as  there  is  a  mortgage  on  the  pre- 
mises of  $ ,  at  7  per  cent,  and  also  the  yearly 

sum  of  % due  for  taxes  on  the  property,  the 

clear  income  is  only  $ . 

The  mortgage  fromx  <&c,  yields  a  clear  yearly  in- 
terest of  % . 

The  New  York  Life  Insurance  cmd  Trust  Company 

aUow  an  interest  of  $ per  cent,  on  the  above 

invested  sum  of  $ ,  making  a  yearly  interest 

of  * . 

A.  B.,  Receiver. 
New  York, ,  18—. 
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City,  Comity  and  State  of  New  York,  ss.  A.  B^ 
the  receiver  in  the  above  action  [or  matter]  being 
duly  sworn,  doth  depose  and r  say ',  that  the  above  is  a 
just  and  true  inventory  of  the  whole  real  arid  per- 
sonal estate  at  any  time  in  his  possession  or  com- 
mitted to  his  care  as  such  receiver ;  and  also  truly 
shows  the  marmer  in  which  any  and  all  funds  wader 
his  care  and  control,  belonging  to  the  said  estate,  are 
invested;  and  the  whole  of  the  income  and  profits  of 
the  funds  or  estate  and  of  the  debts,  credits  and  effects, 
so  far  as  ilie  same  have  come  to  the  said  depoTients 
knowledge. 
Sworn  to  this  ) 

day  of ,  18 — . ) 

,  Commissioner  of  Deeds. 

[or  any  other  officer  authorized 
to  take  affidavits.] 

The  same  rule  (the  154th  of  the  New  York  Chan- 
cery) required  that  a  receiver  should  annually  there- 
after (from  the  time  of  the  receiver's  appointment) 
(a)  so  long  as  any  part  of  the  estate  or  the  income 
or  proceeds  thereof  remained  in  his  hands  or  under 
his  care  or  control,  file,  in  the  same  office,  an  inven- 


(a)  The  author,  on  reading  the  rule,  had  some  question  as  to  the  time 
from  which  a  receiver's  account  should  he  annually  rendered;  and 
Chancellor  Walworth  was  asked  as  to  the  proper  construction.  Mr. 
Barbour,  his  Honor's  clerk,  wrote:  ''  In  answer  to  your  question  as  to 
"the  construction  of  the  154  th  Rule,  the  Chancellor  says,  the  inventory 
*  is  to  be  filed  annually  from  the  time  of  the  appointment ;  and  the 
"  Register  informed  me  such  was  the  practice  in  his  office."  8th  Au- 
gust, 1889. 
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tory  and  account,  under  oath,  of  his  guardianship 
or  trust  and  of  any  other  property  or  effects  belong- 
ing to  the  estate  which  he  had  since  discovered  and 
of  the  amount  remaining  in  his  hands  or  invested  by 
him  and  of  the  manner  in  which  the  same  was  se- 
cured or  invested ;  stating  the  balance  due  from  or 
to  him  at  the  time  of  rendering  his  last  account  and 
his  receipts  and  expenditures  since  that  time  in  the 
form  of  debtor  and  creditor. 

This  account  contained  a  recapitulation  of  the 
estate  and  effects;  and  an  account  current,  show- 
ing payments  and  receipts  and  balances  on  hand. 
Chancellor  Walworth  approved  of  a  form  of  an 
account  (p.  169  of  Rule  Book),  and  although  it 
has  reference  more  immediately  to  an  after  account- 
ing, yet  it  forms  a  sufficient  precedent  for  the  first 
account. 

The  following  is  a  copy  of  it : 

In ,  cfc. 

[Title.] 

A  just  and  true  inventory  of  the  real 
and  personal  estate  and  effects  in  the 
above  action  (or  matter)  on  the  &lst 
day  of  December,  1832. 
1832. 

Dec.  31.  Dalame  of  cash  on  haTid  this  day,    $16  74 
Robert  Gay*s  bond  cmd  mortgage  on  real 
estate,  which  is  well  secured,  with  interest 
at  1  per  cent,  from  Slst  December,  1832.     350  00 
Two  hundred  and  forty  shares  of  stock  in 
the  Mohawk  Bank,  worth  at  par  value,  1,200  00 
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Two  shares  Albany  and  Bern  turnpike 
stock,  par  value  $1,000,  but  actually 
worth  only  about     .  .  '  .  300  00 

A  bond  of  G.  Lord  and  mortgage  for  $800, 
on  unincumbered  real  estate,  which  is 
weU  secured,  with  interest  at  7  per  cent. 
Interest  dm  from  1th  March,  1832,  800  00 

&  Braids  bond  and  mortgage  for  $910,  on 
unincumbered  real  estate,  with  interest  at 
1  permit.  Int. duefrom2lth  July,  1832,     910  00 

J.  Field's  bond  and  mortgage  for  $700,  wed 
secured  on  unincumbered  real  estate,  with 
interest  at  7  per  cent.  Int.  due  from  19th 
August,  1832,    .  .  •  .     700  00 

Balance  of  the  legacy  left  to  infant  by  John 

Miller,  deceased,  .  .  .     250  00 

A  cultivated  farm  in  the  town  of  Charlton, 
in  the  county  of  Saratoga,  containing 
110  acres,  in  good  repair,  under  a  lease 
for  one  year,  from  1st  May,  1832,  at  an 
annual  rent  of  $70,  worth  about  1,200  00 

A  dwelling  house  and  lot  of  ground  on 
Genesee  street,  in  the  city  of  Utica,  di- 
mensions of  lot  200  feet  in  depth,  and  28 
feet  in  width,  under  a  lease  for  one  year 
from  the  1st  of  May,  1832,  at  an  annual 
rent  of  $180,  payable  quarter  yearly, 
wo7*ih  about,       .  .  .  3,000  00 


Estimated  value  of  real  and  personal  es- 
tate,       .  .  .  .  $8,726  74 

A.  B.,  Receiver. 
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Accov/nt  Current. 

The  estate  of  A.  H.  an  infant,  &c.  [or,  The  estate 
in  the  above  entitled  action.] 

To  A.  B.,  Receiver,  Dr. 
1832. 

May  2.  To  cash  paid  M.  Low's  bill,  for 

board  and  lodging,  &c.  $27  33 

June  4.  Dr.  Jones'  bUl  for  medical  attend- 
ance, .  •  .  9  17 
July  9.  J.  Foots  biU  for  tuition,       .                13  21 
July  15.  P.  Storm  infuUfor  mortgage  on 

farm,  .  .  .      5,000  00 

Aug.  19.  Cash  loaned  on  mortgage  to  A.  B.,  839  08 
Aug. U.S. Marki "  biM,boo%s  and  stationery ,  17  36 
Sept.  17.  Collector  for  taxes  on  dwelling- 

house  cmd  lot  in  Uiica,  19  22 

44    29.     6f.  Buffls  biU  for  repairing  dweOr 

mg  house  in  Uiica,      .  43  19 

Oct  12.  S.  Bider  for  repairing  barn  in 

town  of  Charlton,  .  62  40 

44  20.  Postage  on  letter  from  A.  B:,  25 

Nov.  6.  D.  Gray's  bill  for  merchcmdise,  33  29 

Dec.  18.  Wm.  LotCs  bill  for  board  and 

lodging,      .  .  .  46  67 

44  81.  S.  Newlands  biU  for  lumber  used 

in  rqmring  house  cmd  barn,  15  44 

44    44    Loaned  Bobert  Gay  on  his  bond 

and  mortgage  on  farm,  350  00 

44    "     Commissions  for  receiving  moneys 
since  last  cmnual  account^  ex- 
clusive of  capital  received  from 
previous  investments : — 
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2£  per  cent  on  $1,000  00      25  00 

1J    "     "      "  4,000  00       50  00 

i   «      "    "  1,553  98         7  77 

2?#?.  31.  Do.  for  moneys  paid  out,  exclusive 

of  investments  and  re-invest- 
ments : — 


2^  per  cent,  on 

1,000  00 

25  00 

\per  cent,  on 

4,000  00 

50  00 

i  «  «  u 

637  54 

3  18 

"    "    Balance  due  the  estate, 

16  74 

$6,654  30 

Contra.  Or. 

1832. 
Jem.  1.    By  balance  due  as  by  last  aivnual 

account^    .  •  .  $27  32 

Fd>.  2.     Gash  received  one  quarter's  rent 

on  dweUing-Jumse  in  Utica,  45  00 

March  7.  One  year's  interest  on  G.  Lord's 

bond  and  mortgage,      .  56  00 

April  15.  Dwidend  on  Mohawk  Bank  stock,      73  50 
May  3.     One  year's  rent  on  farm  in,  town 

of  Charlton,    .  .  .      59  00 

"    8.     One  quarter's  rent  on  house  in 

Utica,        .  .  •  45  00 

June  12.  L.  Kerr's  note,  principal,  $73  00. 

Interest  1  year,  3  months,  15 

days,  $6  59,    .  .  .       79  59 

July  27.  One  year's  interest  on  8.  Brakes 

bond  and  mortgage  .  63  70 

Aug.  4.    One  quarter's  rent  on  dwetting- 

house  in  UUca,  .  45  00 
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Aug.  19.  One  year's  interest  on  J.  Mdd's 

bond  amd mortgage,      .  42  00 

"      u       Cash  for  timber  sold,  J.  Peters,  6,000  00 

Sept.  27.  JPart  of  the  amotmt  of  legacy  to 

infant,  by  John  Miller's  wiU,         50  00 

Oct.  13.  Amotmt  of  O.  Lord's  note  given 

for  balance  of  last  year's  interest 
on  his  mortgage,  including  imr 
terest  on  note,  .  .  23  19 

Nov.  13.  One  quarter's  rent  on  house  in 

Uiica,        .  .  .  45  00 


New  York,  Dec.  Z\st, 


*    $6,654  30 
A.  B.,  Receiver. 


City,  Cownty  amd  State  of  New  York,  ss.  A.  B., 
receiver  in  the  above  entitled  action,  being  duly  sworn, 
doth  depose  amd  say,  that  the  above  is  a  just  and  true 
inventory  of  the  whole  real  and  personal  estate  ami 
effects  of,  &c.,  [or,  embraced  by  the  order  appointing 
the  said  deponent  receiver]  so  far  as  the  same  hwe 
come  to  his  knowledge  ;  amd  a  just  and  true  account 
of  all  the  receipts  amd  disbursements  on  accowit  of 
the  said  estate,  [since  this  deponent  rendered  his  last 
account  current  in  this  matter  to  this  court] 
Sworn  to  this  ) 

day  of ,  18—.) 

Before  me, ,  Gonimissioner  of  Deeds, 

[or  any  other  officer  authorized 
to  take  affidavits.] 
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Where  the  receiver  is  appointed  in  respect  to  real 
estate  only  and  merely  to  let  it  and  receive  the  rents, 
an  inventory  can  be  made  out  in  columns ;  showing 
a  short  description  of  the  different  parcels  of  prop- 
erty; the  tenants9  names;  and,  the  annual  rents. 
And  when  he  files  his  annual  account,  he  can  keep 
up  the  same  form  with  regard  to  a  list  or  inventory, 
contained  in  seven  columns  as  follows,  (a)  (adding, 
thereafter,  a  balance  sheet  properly  sworn  to :) 


(a)  See  precedents  of  such  forms,  Bennett's  Master,  Appendix,  48 ; 
2  Grant's  Ch.  Pm.  897,  2d  edit ;  Smith  on  Receiver*,  280. 
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A  receiver  cannot  be  compelled  to  account  and 
show  his  books  to  a  party  in  the  suit  He  is  to  ac- 
count to  the  court  only.  This  was  decided  by  Vice- 
Chancellor  McCoun,  in  Musgrove  and  others  v.  Nash 
and  others,  3  Edwards's  V.  C.  Rep.  172.  In  that 
case  the  defendant's  rights  were  not  finally  adjudi- 
cated upon;  they  had,  however,  succeeded  in  dis- 
solving an  injunction  which  restrained  them  from 
collecting  rents.  A  receiver  had  been  appointed ; 
and  he  had  former  rents  in  his  hands.  The  defend- 
ants, by  petition,  asked,  not  only  to  take  the  moneys 
which  were  in  such  receiver's  hands,  but  complained 
against  the  receiver  for  not  having  furnished  them 
with  statements  upon  their  asking  him  to  account  to 
i  them.  The  vice^hcmceUor  said,  that  as  the  rights 
of  these  defendants  had  not  been  finally  passed  upon 
and  proof  might  be  taken  to  disprove  their  answers, 
the  money  must  remain  in  the  hands  of  the  receiver 
until  hearing  and  decree.  It  would  then  be  paid 
over  to  the  proper  person.  Also,  that  the  receiver 
could  not  be  compelled,  in  the  middle  of  a  suit,  to 
account  to  a  party.  He  is  only  to  account  to  the 
court,  under  the  rules  and  practice ;  and  which  are 
so  definite  that  he  cannot  escape  such  accounting. 
He  is  the  officer  of  the  court  and  not  of  the  party. 

The  English  practice  leaves  the  receiver  under 
the  control  of  the  same  master  who  appointed  him ; 
and  before  whom  he  has  positively  to  pass  his 
accounts  and  produce  vouchers,  <fec,  from  time  to 
time :  see  JSennets  Master,  98. 

We  have  no  standing  rules  as  to  the  way  in  which 
a  receiver  shall  pass  his  accounts.     It  might,  no 
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doubt,  be  done  on  his  own  petition  at  reasonable 
distant  periods  or  be  left  to  the  time  of  a  final  ac- 
counting ;  and,  perhaps,  the  cofirt  might  deem  this 
sufficient,  inasmuch  as  the  receiver  has  sworn  to  the 
correctness  of  his  annual  account 

The  court  is  strict  in  requiring  compliance  with 
the  rule  to  account.  And  it  has  been  declared  to 
be  the  duty  of  the  solicitor,  who  procures  the  ap- 
pointment of  the  receiver,  to  give  him  the  necessary 
directions  as  to  making  out  his  inventory  and  the 
mode  of  keeping  and  rendering  his  periodical  ac- 
counts ;  and  also  to  inform  him  of  the  consequences 
of  his  neglect  to  comply — which  consequences  will 
be  prosecutions  by  the  attorney-general  against  the 
receiver  and  his  sureties  on  their  bond  or  attach- f 
ment  to  enforce  the  performance  of  duty:  In  the 
matter  of  Seaman,  2  Paige's  C.  R.  409. 

And  where  there  is  a  delinquent  receiver,  the 
court  can  direct  a  special  order  to  be  entered  re- 
quiring the  receiver,  within  twenty  days  after  the 
service  of  a  copy  of  such  order  personally  or  at  his 
residence,  in  case  of  absence,  to  file  the  inventory  and 
.  account  and  to  pay  the  necessary  expenses  of  the 
order  and  of  the  proceedings  thereon  or  that  an  at- 
tachment issue  against  him ;  and  directing  the  clerk, 
with  whom  the  order  may  have  been  entered,  to 
cause  a  copy  of  the  same  to  be  served  on  the  delin- 
quent and  to  certify  his  default  to  the  court,  if  the 
terms  of  the  order  be  not  complied  with. 

The  following  may  be  the  form  of  such  an  order  : 

40 
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At  a  Court,  &c. 

Present,  dkc. 
(Title.) 

It  appearing  that  C.  D.,  of  Brooklyn,  iri  the  county 
of  Kings,  the  receiver  appointed  in  this  cause,  has  Tie- 
glected  to  file  an  inventory  of  the  estate  committed  to 
his  care,  as  required  by  the  rules  and  practice  of  this 
court :  it  is  therefore  ordered,  that  the  said  C.  D.y 
within  twenty  days  after  service  of  a  copy  of  this 
order,  file  with  the  clerk  of  this  court  at,  &c,  the  said 
inventory  or  account ;  and  pay.  to,  &c,  $10,  costs  of 
drawing  and  entering  this  order  and  also  all  other 
proceedings  thereon  or  that  an  attachment  issue 
against  him.  And  it  is  further  ordered,  that  a  copy 
%of  this  order  be  served  on  the  said  O.  D.,  by  the  deliv- 
ery of  the  same  to  him  personally,  or  in  case  of  his 
absence,  to  his  vnfe  or  servant  or  some  member  of  the 
family  at  his  dwelling-house  or  place  of  abode  ;  and 
if  the  said  C.  D.  shall  neglect  to  comply  with  the 
terms  of  this  order,  the  clerk  is  directed  to  certify 
such  neglect  to  this  court  on  the  day  of 

to  the  end  that  an  wder  for  an  attachment 
may  be  entered  thei%eon. 

It  is  presumed  that  the  further  proceedings  in  such 
a  case  would  be  similar  to  those  adopted  in  England 
where  a  receiver  has  neglected  to  bring  in  or  pass 
his  accounts  or  pay  in  his  balance,  im  e.,  by  proceed- 
ing against  his  sureties,  on  their  recognizance.  In 
order  to  proceed  against  them,  a  petition  must  be 
presented,  whioh  should  be  personally  served  on  the 
sureties  or  a  notice  of  motion  must,  in  like  manner, 


• 
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be  personally  served.  Whether  the  proceeding  be 
by  petition  or  motion,  its  object  is  to  obtain  leave  to 
put  the  recognizance  in  suit  against  the  sureties,  for 
the  amount  reported  due  from  the  receiver  and 
costs ;  and  unless  the  sureties  show  good  cause,  an 
order  will  be  made  giving  the  liberty  asked  for : 
Gray's  Cowvtry  Solicitor's  Pract.  152;  \  Smiths 
Ch.  Pract.  501. 

Final  Accounting. 

The  discontinuance  of  a  suit  does  not  discharge  a 
receiver  appointed  therein.  But  it  will  entitle  him 
to  apply  for  his  discharge  and  to  have  his  account 
passed,  so  that  he  may  pay  over  the  balance,  if  any, 
in  his  hands  and  exonerate  himself  and  his  sureties, 
from  further  liability;  unless  the  interests  of  the 
defendants  require  that  he  should  continue  in  the 
receivership,  to  protect  their  rights :  Whiteside  v. 
Pender gast,  2  Barb.  Chan.  Reports,  p.  471. 

When  the  duties  of  the  receiver  are  at  an  end, 
whether  by  the  termination  of  the  suit  or  by  other 
means,  an  application  should  be  made  for  his  dis- 
charge from  the  receivership  and  that  the  recogni- 
zance of  himself  and  his  sureties  may  be  vacated. 
In  England,  this  is  not  done  unless  the  receiver, 
prior  thereto,  shall  have  passed  his  final  account  and 
paid  in  the  balance:  AtMnsorfs Summary,  142.  As 
we  have  no  express  rules  in  relation  to  accounting, 
it  is  believed  that  the  petition  for  a  discharge  might 
contain  a  prayer  that  the  receiver  be  allowed  to 
account  and  be  discharged  on  the  coming  in  of  the 
report  upon  such  account  and  paying  in  the  balance. 
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The  receiver  can  only  be  discharged  on  petition ; 
the  court  will  not  do  it  on  further  directions ;  and 
it  must  be  a  special  application:  GHUbert  v.  Whit- 
marsh,  cited  in  2  Mad.  Ch.  Pr.  298,  3d  edit. 

A  pettition  by  a  receiver  to  pass  his  accounts  and 
to  be  discharged  and  his  recognizance  vacated  will 
be  in  the  following  form : 

To,  &c. 
In,  &c. 

[Title.] 
The  petition  of  A.  B.,  receiver  \ 
in  the  above  cause,  ) 

Showeth,  That  by  an  order  made  in 

the  above  cation,  before,  <&c.,  on  the day  of 

18 — ,  it  was  ordered  that  it  should  be  re- 
ferred to  J.  H.,  Esquire,  a  referee,  residing  <&a,  to  ap- 
point [here  recite  the  order  to  appoint  the  receiver] ; 
That  in  pursuance  of  the  said  order,  the  said  referee, 
by  his  report  bearing  date  the,  <&c,  appointed  your 
petitioner,  A.  B.  to  be  such  receiver  ;  who,  thereupon, 
with  Ki  0.  and  M.  P.,  his  two  sureties,  entered  into 
the  recognizcmce  usual  in  such  cases  and  took  upon 
himsdf  the  duties  of  the  said  receivership ;  That 
your  petitioner  has  JUed  his  inventory  and  annual 
accounts  in  strict  and  fuU  conformity  with  the  rules 
and  practice  of  the  court;  That  the  purposes  for 
which  your  petitioner  was  appointed  the  recewer  in 
this  action  have  been  answered  and  the  duties  of  his 
office  (ewe  accounting  and  being  discharged)  are  at 
an  end;  in  consequence  of  [the  complaint  herein 
having  been  dismissed — or,  in  consequence  of  the 
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said  commission  of  lunacy  having  been  superseded — 
or,  in  consequence  of  a  sale  under  the  judgment  in 
this  action — or,  in  consequence  of  the  plaintiff's 
demand  having  been  paid  off,  <fcc.] ;  1  hat  your  peti- 
tioner is,  therefore,  desirous  of  passing  his  accounts  ; 
paying  in  any  balance;  being  discharged;  and 
having  his  and  his  sureties1  recognizance  vacated : 

Your  petitioner ■,  therefore,  prays  that 
yovr  honor  will  grant  an  order  that 
yovr  petitioner,  A.  B.,  as  receiver  in 
this  cause,  do  pass  his  accounts,  from 
the  time  of  his  appointment  up  to  the 
period  of  receiving  and  paying  the  last 
Hem,  before  a  referee  residing  in  the 
city  of  New  York  and  so  as  therein 
to  be  allowed  aU  just  and  proper  costs, 
charges,  fees,  allowances,  commissions 
and  expenses;  and  pay  into  court,  to 
the  credit  of  such  action,  tJie  afnount  of 
balance  in  hand  as  the  same  may  be 
certified  by  the  said  referee.  And  also 
that,  on  such  payment  being  made,  the 
recognizance  entered  into  by  the  said 
A.  B.  with  N.  0.  and  M.  P.  his  sure- 
ties, be  vacated — or  for  such  other  or 
further  order  as  the  court  may  see  fit 
to  grant.    And,  &c. 

[Jurat,  in  the  usual  form.] 

Copies  of  this  petition  would  have  to  be  served  on 
all  interested  parties  in  the  suit,  with  notice  of  the 
day  on  which  it  was  to  be  moved  in  court. 
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And  if  there  be  no  vital  objection  to  the  petition, 
the  following  form  of  order  will  answer : 

At  a  Court,  &c. 

Present,  dkc. 
[Title.] 

On  reading  and  fling  the  petition  of  A  B,ihe 
receiver  in  this  action,  whereby  it  appears  that  [here 
recite  sufficient  of  the  petition  to  show  the  appoint- 
ment ;  matter  of  the  suit  or  receivership  being  at  an 
end ;  and  the  prayer  to  have  a  final  account  and  be 
discharged  and  recognizance  vacated]  ;  and  on  read- 
ing and  fling  due  proof  of  service  of  the  said  peti- 
tion on,  &c.,  and  after  hearing'  Mr. ,  of  coun- 
sel for  and  on  behalf  of  the  said  receiver ;  and  also 

Mr. ,  of  counsel  for,  &c. :  it  is  ordered,  that 

A.  B.,  as  recewer  m  this  cause,  do  pass  his  account* 
before  S.  C,  Esquire,  residing  in  the  city  of  New 
York,  as  referee  appointed  for  that  purpose,  and  so 
as  to  embrace  the  whole  of  his  receivership  and  com- 
mence from  the  time  of  his  appointment ;  and  with 
that  view  he,  the  said  A.  B.,  is  to  produce  all  neces- 
sary boohs,  papers  and  vouchers  before  the  said  ref- 
eree ;  and  [supposing  there  is  real  estate  vested  in 
the  receiver]  he  is  to  reconvey  the  real  estate  hereto- 
fore conveyed  to  him  to  the  said  A.  B.,  defendant, 
under  the  direction  of  the  said  referee.  And  it  is 
ordered,  that  the  said  A.  B.  be  allowed,  by  the  said 
referee,  on  such  accounting,  all  just  costs,  charges, 
fees,  expenses,  allowances  and  commissions,  as  well  as 
ell  proper  taxed  costs,  payments  and  referees  fees  of 
the  reference  to  accownt  and  be  discharged  and  vacate 
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recognizance ;  and  that  the  said  A.  B.  do  pay  what 
the  said  referee  shall  certify  to  be  due  from  the  said 
A.  B.  on  the  balance  of  such  accowit  within  a  time  to 
be  specified  by  the  said  referee  in  his  report  to  the 
chamberlain  of  the  city  of  New  York  [clerk]  to  the 
credit  of  this  cause.    And  on  filing  the  said  referees 
report,  showing  thai  the  said  receiver  has  duly  passed 
his  aceownls  and  on  such  payment  being  made  [and 
such  reconveyance  executed]  it  is  ordered  tliat  the 
said  A.  B.  be  forever  discharged  as  such  receiver,  and 
thai  the  recognizance  entered  into  by  the  said  A.  B. 
and  N.  0.  and  M.  P.,  sureties,  be  vacated  and  tlie 
clerk  shall  thereupon  cancel  the  said  recognizcmce.{a) 
And  the  said  referee,  before  he  commences  on  the  mat- 
ter  of  the' reference  to  pass  accounts,  shall  be  satisfied, 
by  proof,  that  all  necessary  and  proper  persons  have 
been  duly  or  sufficiently  summoned  to  appear  before 
him  on  such  reference.      And  the  receiver  is  also 
ordered,  after  he  shall  have  passed  his  accounts,  to 
deliver  over  and  deposit  with  the  clerk  of  this  court, 
at  the  City  Hall,  &c,  all  looks,  papers  and  vouchers 
in  his  possession  relating  to  the  said  estate. 

When  the  attorney  or  solicitor  for  the  receiver 
has  furnished  the  referee  with  a  certified  copy  of  the 
order  and  obtained  and  served  summons,  the  receiver 
will,  on  the  return  day  of  the  summons,  bring  in  his 
accounts  in  the  form  of  debtor  and  creditor,  indeed, 


(a)  This  is  done  by  the  officer  of  the  court  writing  on  the  bond : 

Vacated  pursuant  to  an  order  of  the day  of  ,  18—. 
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the  account  with  the  books  and  vouchers  and  to 
prepare  charges  and  surcharges.  Such  charges  and 
surcharges  will  have  to  be  verified  by  oath  as  true, 
either  positively  or  on  information  and  belief.  And 
any  party,  who  shall  not  be  satisfied  with  the 
accounts  so  brought  in,  will  be  at  liberty  to  examine 
the  accounting  party  on  interrogatories  as  the  referee 
may  direct. 

A  charge  is  an  instrument  charging  the  person 
with  the  receipts  of  all  the  sums  appearing  on  his 
accounts ;  and  a  surcharge  seeks  to  charge  him,  in  a 
separate  document,  with  sums  not  credited. 

The  referees  generally  prefer  oral  examination, 
but  should  written  interrogatories  be  found  neces- 
sary, they  would  be  in  the  following  form : 

[Title.] 

Interrogatories  exhibited  on  the  behalf 

of ,  before  8.  C,  Esquire, 

referee,  to  whom  this  action  stands 
referred  for  the  final  accounting  and 
discharge  of  A.  B.,  receiver  in  this 
cause. 

First  interrogatory  to  be  put  to  the  said  receiver. 
Whether  or  not  you  or  any  or  what  person  and 

persons  by  your  order  or  for  your  use  possessed  or 

received  a  certain  sum  of  &c,  &c.,  <&c.    If  yea,  set 

forth  when  and  from  whom  and  what  you  have  since 

done  with  the  same. 

Second  interrogatory. 

Have  or  hath  you  or  any  and  what  person  or  per- 

sons  by  your  order  or  with  your  privity  or  consent 
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paid,  applied  or  disposed  of,  &c.,  &e.    If  yea-,  set 
forth  a  full,  true  and  particular  accov/ni, 

<&c.  <&c.  &c.  (Sec 

The  referee  examines  and  approves  of  the  form 
of  the  interrogatories  and  puts  his  certificate  of 
allowance  on  them.  And  the  answer  to  these  inter- 
rogatories will  be  headed : 

[Title.] 

The  answer  and  examination  of  A.  B., 
the  receiver,  to  the  interrogatories 

exhibited  on  behalf  of ,  and 

allowed  by  &.  C.,  Esquire,  referee 
appointed  by  this  court,  to  whom  this 
action  stands  referred  for  the  final 
accounting  and  discharge  of  the  said 
A.  B.  as  such  receiver. 
To  the  first  interrogatory  this  examincmt  saith, 
tJiat  he  hath  in  the  account  under  date,  &c,  according 
to  the  best  of  his  knowledge,  remembrance,  informa- 
tion cmd  belief,  set  forth,  &c,  &c.,  <&c. 

At  the  next  meeting  it  is  usual  to  hear  objections 
by  charge  and  surcharge,  go  over  the  matter  of  the 
items  and  compare  the  vouchers  and  documents  with 
them.  In  England,  the  master  does  not  require 
vouchers  for  sums  under  forty  shillings  sterling ;  and 
Mr.  V.  C.  Hoffinan  says,  An  u  accounting  party  may 
"  discharge  himself  on  his  own  oath  for  sums  not 
"  over  $20,  and  not  exceeding  in  the  whole  amount 
"  £100,  which  I  take  to  be  sterling,  $444  44 ;  but 
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"he  must  swear  unto  whom  paid,  for  what  and 
"  when ;"  HoffrnarCs  Master,  82. 

Where  the  receiver  has  had  real  estate*  conveyed 
to  him  and  he  is  directed  to  reconvey,  the  deed  will 
be  without  covenants  and  in  the  character  of  quit 
claim,  stating,  in  the  recitals,  the  order  for  a  receiver, 
appointment  of  the  party  conveying,  and  the  order 
for  him  to  pass  his  final  accounts  and  to  execute  a 
reconveyance. 

The  court  has  no  jurisdiction  to  order,  in  a  sum- 
mary way,  the  executor  of  a  deceased  receiver  to 
bring  in  and  p&s  his  testator's  accounts  and  pay  the 
balance  to  be  found  due  out  of  the  assets :  Jenkins 
v.  Bryant,  7  Simons,  171.  But  where  a  receiver 
dies,  his  executor  or  administrator  should  petition 
the  court  to  pass  accounts^  {Smith  on  Receivers, 
191,)  (a)  have  the  recognizance  discharged  and  a 
new  receiver  appointed. 

Where  executors  of  a  receiver  apply  to  pass  his 
accounts  and  pay  a  balance  into  court  and  it  is  so 
ordered,  it  will  be  well  for  them  to  do  so  forthwith 
and  not  risk  the  chance  of  circumstances  which  may 
debar  them  from  complying  at  a  distant  day :  Gor- 
don v.  Badooch,  6  Beavan,  157.  Thus,  in  1812,  the 
executors  of  a  receiver  applied  to  pass  his  accounts 
and  pay  in  the  balance ;  and  this  was  ordered :  but, 
payment  was  not  made.  In  1841,  they  were  ordered 
to  pay  in  the  balance  without  interest ;  and  it  was 
held  that  they  could  not  object,  the  want  of  assets. 

(a)  Where  it  is  said  that  the  court  cannot  make  any  order  on  his 
executor  or  personal  representative  to  account,  but  such  representative 
may  apply. 
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The  following  might  be  the  form  of  a  petition  by 
an  executor  or  administrator  of  a  receiver  to  pass 
accounts : ' 


To  &c. 

In ,  &c. 

[Title.] 
The  petition  of  O.  D.,  exeour > 
tor  of  (he  last  wiU  and  tes- 
tament of  A.  B.,  [or  ad- 
ministrator of  the  estate  Y 
and  effects  of  A.  B.]  late 
receiver  in  the  above  action, 
deceased,  J 

Showeth : 

That,  by  an  order  made  in  the  above  cause 

before,  dec,  on  the  — —  day  of ,  18 — ,  it  was 

ordered,  that  it  should  be  referred  to  «/".  i?.,  ISsquire, 
residing,  &c,  to  appoint,  &c,  [here  recite  the  order 
to  appoint  the  receiver] ;  That  in  pursu/mce  of  ike 
said  order,  the  said  referee,  by  his  report  bearing  date 
the,  &c,  appointed  A.  B.,  of,  &c,  (smce  deceased)  to 
be  such  receiver  /  who,  thereupon,  with  his  two  sure- 
ties,  entered  into  the  recognizance  usual  in  such  aim 
and  took  vpon  himself  the  duties  of  the  said  receiver- 
ship.    That  the  said  late  receiver,  A.  B.,  departed 

this  life  on  the day  of ,  having  first  duly 

made  his  will  and  thereof  appointed  your  petitioner 
sole  executor;  who  duly  proved  the  same  in  the  office 
of  tlie  subrogate  of,  &c.,  [or,  having  died  intestate 
and  your  petitioner  has  been  duly  appointed  by  the 
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surrogate  of,  &c,  sole  administrator  of  his  estate 
and  effects  and  the  letters  of  administration  stand 
unrevoked] ;  That  the  said  A.  B.  died  before  his 
receivership  had  ended  and  before  he  had  finally 
accounted  or  been  discharged  therefrom  ;  That  your 
petitioner  is  desirous  of  ha/ving  his  accownts  passed 
and  the  recognizance  given  by  him  vacated. 

Your  petitioner,  therefore,  prays  thai  this 
cowrt  wiU  grant  an  order  that  yowr 
petitioner,  O.  B.,  as  executor  of  the  last 
will  and  testament  of  the  said  A.  B., 
deceased,  {he  receiver  appointed  in  this 
cause,  do  pass  the  accounts  of  the  said 
A.  B.  as  such  receiver  before  a  referee; 
residing  in,  &c.,  and  that  your  peti- 
tioner pay  into  court,  to  the  credit  of 
this  action  or  into  the  hands  of  a  new 
receiver  (as  the  court  may,  in  such 
order,  direct?)  such  amount  as  the  said 
referee  shall  certify  to  be  due  from  the 
said  A.  B.  on  the  balance  of  such  a& 
count.  And  also,  that,  on  such  pay- 
ment  being  made,  the  recognizance  en- 
tered into  by  the  said  A.  i?.,  with  N. 
O.  and  M.  P.,  his  sureties,  be  vacated. 
And  also,  that  it  be  referred  to  the  said 
referee  to  appoint  a  proper  person  to  be 
receiver  of  &c.,  in  the  place  and  stead 
of  the  said  A.  B.,  with  like  powers  or 
for  such  other  or  further  order  as  this 
court  may  see  fit  to  grant  And,  &c. 
[Jurat  in  the  usual  form.] 
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Copies  of  this  petition  would  have  to  be  served 
upon  all  interested  parties  in  the  suit  with  notice  of 
the  day  on  which  it  could  be  moved  in  court. 

Form  of  order  thereon : 

At  a  Court,  dec. 
Present,  <&c. 

[Title.] 

On  reading  and  filing  .the  petition  of  C.  D~,  exe- 
cutor, &c,  whereby  it  appears  that  the  said  A.  B. 

late  receiver  in  this  action  died  on  the day  of 

[here  recite  sufficient  of  the  petition  to  show 

the  death ;  the  character  in  which  C.  D.  applies ; 
that  the  receiver  had  not  finally  accounted  or  been 
discharged ;  and  the  gist  of  the  prayer] ;  and  on, 
reading  and  filing  due  proof  of  service  of  the  said 
petition  on,  &c. ;;  and  after  hearing  Mr.  A.  N.,  of 
counsel  for  and  on  behalf  of  the  said  C.  D.,  and  Mr. 
C.  M.,  of  counsel  for,  &c.,  consenting  thereto :  it  is 
ordered  that  the  said  C.  D.,  the  executor  {or  adminis- 
trator, <fec]  of  A.  B.,  deceased,  ike  receiver  appointed 
in  this  action,  do  pass  the  accounts  of  the  said  A.  B+ 
as  such  receiver,  before  Mr.  F.  F,  residing  in  the 
city  of  New  York,  as  referee  and  so  as  to  embrace 
the  whole  of  his  receivership  and  commence  from  the 
time  of  his  appointment ;  and  with  that  view  he,  the 
said  C.  D.,  is  to  produce  all  necessary  books,  papers 
and  vouchers  before  the  said  referee.  And  it  is 
ordered  that  the  said  C.  D.  be  allowed  by  the  said 
referee,  on   such  accounting,  aU  such  just  oosts^ 
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charges,  fees,  expenses,  allowances  and  commissions 
as  the  said  A.  B.  would  have  been  entitled  to  as 
receiver  were  Tie  living,  as  well  as  aU  proper  taxed 
costs  and  payments  and  referees  fees  of  the  reference 
to  account  and  vacate  recognizance;  and  thai  the 
said  C.  D.  do  pay  what  the  said  referee  shall  certify 
to  be  due  from  the  said  A.  B.  on  the  balance  of  such 
account  within  a  time  to  be  specified  by  the  said  ref- 
eree in  his  report  to  the  clerk  of  this  court  (or,  to  the 
chamberlain  of  the  city  of  New  York)  to  the  credit 
of  this  auction.  And  on  filing  the  said  referee's  re- 
port, showing  that  the  said  receiver  has  duly  passed 
his  accounts,  and  on  such  payment  being  made,  it  is 
ordered  that  the  recognizance  entered  into  by  the  said 
A.  B.  and  &  0.  and  M.  P.,  sureties,  be  vacated  and 
the  clerk  shall  thereupon  cancel  the  said  recogni- 
zance, (a)  And  it  is  also  ordered,  that  it  be  referred 
to  the  said  refei%ee  to  appoint  a  proper  person  of  the 
estate  dec.  [whatever  it  may  be],  in  the  pleadings  in 
this  cause  mentioned  in  the  room  and  stead  of  the 
said  A.  B.  deceased.  And  such  new  receiver,  when 
fully  appointed  and  his  recognizance  has  been  ap- 
proved and  filed,  shall  haoe  power,  &c.  [here  it  will 
be  well  to  set  forth  his  powers  in  extenso  by  copy- 
ing from  the  order  under  which  the  old  receiver 
was  appointed].  And  it  is  also  ordered,  that  the 
party  who  applied  for  and  worked  the  reference  under 
which  the  old  receiver  was  appointed  have  ilie  prefer-- 


(a)  This  is  done  by  the  officer  of  the  court  writing  on  the  bond : 

Vacated  punuant  to  an  order  of  the day  of—        ,  18 — . 

S.  Jr.,  Clerk. 
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ence  of  working  such  part  of  this  order  as  applies  to 
a  new  receiver  ;  and  should  he  not  use  due  diligence 
therein,  the  referee  shall  be  at  liberty,  on  the  appUcar 
tion  of  any  other  person  being  an  interested  party  to 
the  suit,  to  commit  to  him  the  prosecution  of  such 
part  of  the  reference.  And  the  new  receiver  shall 
pay  the  taxed  costs  of  the  reference  for  his  appoint- 
ment and  of  all  proper  expenses  attendant  thereon 
out  of  the  first  moneys  that  shall  come  to  his  hands 
and  charge  the  same  in  his  accounts,  (a)  And  the 
said  C.  D.  shall  deliver  over  unto  such  new  receiver 
all  books,papers  and  vouchers  which  were  in  the  pos- 
session or  under  the  control  of  the  said  late  receiver, 
A.  B.,  belonging  to  the  estate  over  which  he  was 
receiver. 

The  proceedings  on  this  petition  will  be  about 
similar  to  those  in  ordinary  cases  of  passing  final 
accounts  of  a  receiver ;  which  see  p.  627  et  seq,  ante. 

An  order  has  been  made  in  a  cause  where  the 
bill  was  dismissed,  that  the  receiver  should  pass  his 
accounts  and  pay  the  balance.  It  was,  in  the  case 
of  a  bill  filed  by  a  purchaser  against  a  vendor  for 
specific  performance  of  an  agreement  A  receiver 
of  the  rents  of  the  estate  had  been  appointed  in 
the  progress  of  the  suit.  At  the  hearing,  the  bill 
was  dismissed,  with  costs.  The  receiver  had  moneys 
in  his  hands  belonging  to  the  defendant;  and  the 


(a)  This  order  is  so  drawn  that  the  representative  of  the  old  receiver 
can  have  the  accounts  passed  and  the  recognizance  vacated  and  then 
go  free — leaving  the  parties  in  interest  to  work  the  appointment  of  a 
new  receiver. 
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latter  (after  the  dismissal  of  the  bill)  presented  a 
petition  in  the  cause,  praying  that  the  receiver 
might  be  ordered  to  pass  his  accounts  and  that 
what  should  be  found  due  might  be  paid  to  him  the 
defendant.  And  the  vice-chancellor  made  an  order 
accordingly :  Pitt  v.  Bonner,  5  Km.  577. 

A  receiver  cannot  be  compelled  to  account  and 
show  his  books  to  a  party  in  a  suit.  He  is  to  ac- 
count to  the  court  only.  This  was  decided  in  Mus- 
grove  v.  Nash :  3  Edwards'  V.  C.  Reports,  1 72.  In 
this  case  the  defendants9  rights  were  not  adjudicated 
upon ;  they  had,  however,  succeeded  in  dissolving  an 
injunction  which  restrained  them  from  collecting 
rents.  A  receiver  had  theretofore  been  appointed ; 
and  he  had  former  rents  in  his  hands.  The  defend- 
ants, by  petition,  not  only  asked  to  take  the  moneys 
which  were  in  such  receiver's  hands,  but  complained 
against  the  receiver  for  not  having  furnished  them 
with  statements,  upon  their  asking  him  to  account  to 
them:  Vice-Chancellor  fflCown  said,  that  as  the 
right  of  these  defendants  had  not  been  finally  passed 
upon  and  proof  might  be  taken  to  disprove  their 
answers,  the  money  must  remain  in  the  hands  of 
the  receiver  until  hearing  and  decree.  It  would 
then  be  paid  over.  Also,  that  the  receiver  could 
not  be  compelled,  in  the  middle  of  a  suit,  to  account 
to  a  party.  He  is  only  to  account  under  the  rules 
and  practice ;  which  are  so  definite  that  he  cannot 
escape  such  accounting.  That  he  is  the  officer  of 
the  court  and  not  of  the  party. 

41 
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AUowcmces  to  a  receiver. 

A  receiver  is  an  officer  of  the  court,  and  as  such 
in  tbe  absence  of  legislation,  the  court  has  the 
authority  to  determine  his  compensation.  The  gen- 
eral mode  of  compensation  is  by  a  commission  on 
the  receipts  and  disbursements :  Magee  v.  Cowper- 
thwaite,  10  Ala.  966. 

An  order,  special  in  its  provisions  and  allowing 
the  receiver  the  control  of  a  specified  sum  for  a  par- 
ticular object,  is  not  to  be  used  as  a  sanction  for 
charges  above  that  amount.  Such  a  consequence  is 
not  to  attach  to  a  special  order;  and  a  receiver 
will  not  be  allowed  any  extra  expenditure:  espe- 
cially where  the  transaction  has  turned  out  unprofit- 
able :  Malcolm  v.  O^CaUaghcm,  3  Myl.  &  Craig,  52. 

Where  a  receiver  takes  proceedings  at  law ;  and 
then,  under  advice  of  counsel,  abandons  them  and 
proceeds  by  another  form,  in  which  he  succeeds, 
it  seems,  he  will  not  be  allowed  the  costs  of  the 
abandoned  proceedings  in  his  accounts :  In  re  Mont- 
gomery, 1  Molloy's  Ch.  R.  419;  and  where  a  re- 
ceiver takes  upon  himself  to  appeal  from  a  decree 
in  the  suit  wherein  he  was  appointed  and  is  unsuc- 
cessful, he  will  not  be  allowed  the  fees  and  expenses 
of  it  out  of  the  fund  in  his  hands :  The  Utica  Insur- 
ance Co.  v.  Lynch,  2  Barb.  Ch.  R.  573. 

A  receiver,  or  other  trustee,  is  not  authorized 
himself  to  act  as  counsel  in  the  business  of  his  trust, 
so  as  to  entitle  himself  to  eootra  counsel  fees  for  pro- 
fessional services  beyond  the  allowances  to  attorneys, 
solicitors,  <fec.     The  commissions  allowed  by  law 
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are  intended  to  be  a  fall  compensation  for  his  per- 
sonal services  in  the  execution  of  his  trnst :  In  the 
matter  of  the  Sank  of  Niagara^  6  Paige's  C.  R.  2 1 3. 
Where  the  account  of  a  receiver,  or  other  trustee,  is 
made  up  without  a  direction  from  the  court  to  make 
periodical  rests  therein,  his  commissions,  for  receiving 
and  paying,  must  be  computed  upon  the  aggregate 
amounts  of  his  receipts  and  expenditures  for  the 
whole  time  of  accounting :  lb.  If  the  receiver,  or 
other  trustee,  renders  annual  accounts,  in  conformity 
with  the  provisions  of  the  rules  of  the  court,  he  may 
charge  his  commissions  on  the  receipts  and  disburse- 
ments of  the  previous  year,  exclusive  of  such  sums 
as  have  been  received  for  interest  and  reinvested. 
But  if  he  neglects  to  render  his  accounts  annually, 
upon  the  making  up  of  his  accounts  afterwards  he 
can  only  charge  his  commissions  upon  the  gross 
amount  of  the  receipts  and  disbursements  for  the 
whole  period  since  the  rendering  of  his  last  reg- 
ular account :  Tb. 

As  to  allowance  for  repairs,  these  will  not  be 
allowed  to  any  extent,  unless  there  has  been  a 
special  order  of  the  court  allowing  them:  Blunt 
v.  CUtherow,  6  Ves.  799  ;  and  see  ante  p.  99. 

Where  a  receiver  has  not  accounted  within  the 
proper  time,  his  fees  may,  nevertheless,  be  allowed 
to  him  upon  the  consent  of  the  parties  in  the  case, 
if  they  be  competent  to  consent,  bnt  where  some  of 
them  are  minors,  this  cannot  be  done:  Dease  v. 
CTReiMy,  2  Con.  &  L.  441 :  8.  G.  4  Dr.  &  Wal.  284. 

The  court  will  not  allow  a  receiver,  who  has  not 
accounted  within  the  time  prescribed  by  rales,  his 
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poundage,  upon  a  consent  signed  by  the  guardians 
of  the  minors  interested  in  the  funds:  Deaee  v. 
Heitty,  4  Drury  <fc  Warren's  Chan.  Rep.  24. 

A  receiver  is  not  entitled  to  charge  for  extra 
counsel  fees  to  himself,  in  addition  to  the  legal  tax- 
able costs  in  suits  prosecuted  or  defended  by  him 
as  attorney  or  solicitor ;  nor  is  he  entitled  to  any 
allowance  in  the  character  of  counsel  for  himself  or 
a  co-receiver  in  relation  to  any  other  matter.  The 
employment  of  counsel  and  the  payment  of  a  proper 
allowance  for  such  services,  when  necessary,  requires 
the  exercise  of  a  sound  discretion  on  the  part  of 
receivers.  It  would,  therefore,  be  as  unsafe  to  allow 
a  receiver  to  contract  with  and  pay  himself  for 
such  extra  services  as  it  would  be  to  allow  him  to 
become  the  purchaser  of  the  trust  property  which 
it  is  his  duty  to  sell  to  the  best  advantage  for  the 
benefit  of  the  estate :  In  the  matter  of  the  Bank  of 
Magaray  6  Paige's  C.  R.  215. 

A  per  diem  compensation  to  receivers  for  partic- 
ular services  will  not  be  allowed.  The  commissions 
on  the  moneys  received  and  paid  out  are  in  lieu  of 
all  personal  services  of  the  receiver,  except  such 
taxable  law  charges  as  are  allowed  to  attorneys  and 
solicitors  by  the  fee  bill,  if  he  act  in  that  capacity : 
lb, 

A  receiver  is  not  entitled  to  be  reimbursed  the 
expenses  of  journeys  to  and  residence  in  a  foreign 
country,  for  the  purpose  of  prosecuting  proceedings 
for  the  recovery  of  property  belonging  to  the  estate, 
before  the  tribunals  of  that  country,  unless  he  has 
the  express  authority  of  the  court  for  such  jour- 
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neys,  <fec. :  Malcolm  v.  O*  CdUaghan,  3  Myl.  <fc  C.  52 ; 
&  0.  1  Jur.  838 ;  and  see,  in  this  case,  principles 
and  practice  with  respect  to  allowances  made  to 
receivers  for  extraordinary  services. 

A  receiver  is  not  to  be  allowed  full  commissions 
both  on  the  receipts  and  disbursements.  He  is  en- 
titled to  only  half  commissions  on  each.  Nor  is  it 
to  be  allowed  on  each  item.  Where  an  account  is 
taken  without  annual  rests,  the  commissions  are  to 
be  computed  upon  the  aggregate  amount  of  the  re- 
ceipts and  disbursements,  so  as  to  allow  five  per 
cent,  for  receiving  and  disbursing  the  first  thousand 
dollars,  two  and  half  per  cent,  upon  the  next  four 
thousand  and  one  per  cent,  for  the  residue.  In  cases 
where  the  court  directs  annual  rests  to  be  made,  for 
the  purpose  of  charging  the  person  with  the  interest 
on  the  annual  balances,  the  commissions  are  to  be 
computed  in  the  same  manner  on  the  amount  actu- 
ally received  and  disbursed  or  paid  over  during  each 
year ;  and,  in  the  same  way,  upon  the  final  balance. 
And  where  a  receiver,  appointed  by  the  court,  ren- 
ders a  proper  periodical  account  of  his  trust,  he  is 
at  liberty  to  charge  commissions  upon  the  receipts 
and  disbursements  of  the  year,  not  including,  how* 
ever,  reinvestments  of  the  principal  of  the  fond 
received.  But  if  he  neglects  to  render  correct  peri- 
odical accounts  of  his  trust  in  conformity  to  rule  or 
order  of  court,  he  can  only  charge  his  commissions 
upon  the  gross  amount  of  his  receipts  and  disburse- 
ments from  the  time  of  rendering  his  last  regular 
account,  unless  the  court  should  think  proper  to 
direct  the  account  to  be  taken  with  annual  rests,  for 


646  RECEIVER 

the  purpose  of  charging  him  with  the  interest  on 
the  annual  balances  in  his  hands;  in  which  latter 
case  the  commissions  will  be  computed  as  if  such 
annual  accounts  had  been  actually  made:   In  the 
matter  of  ike  Bank  of  Niagara,  6  Paige's  C.  R.  215. 
The  above  remarks,  it  will  be  observed,  apply 
more  directly  to  receivers  of  a  corporation  [we  now 
have  reference  to  the  rate  of  their  commissions] 
who,  as  to  remuneration,  are,  by  statute,  put  upon 
the  same  footing  as  executors  and  administrators : 
or  rather,  they  shall  not  exceed  the  sum  allowed  to 
the  latter :  2  R.  8.  470,  §  76.    This  is  said  in  that 
part  of  the  statutes  which  applies  to  voluntary  dis- 
solution of  corporations.    The  article  immediately 
preceding  it,  p.  464,  §  42,  having  a  general  reference 
to  proceedings  against  corporations  in  equity,  couples 
itself,  as  to  the  general  powers  and  authority  and 
duties  and  obligations  of  receivers  in  such  cases,  with 
those  appointed  on   a  voluntary  dissolution;   but 
does  not,  in  terms,  fix  the  rate  of  the  receiver's  sal- 
ary or  commission.    These  "  powers  and  authority," 
"  duties  and  obligations,"  embrace  the  -powers  and 
authority  conferred  by  law  on  trustees  of  insolvent 
debtors :  2  H.  S.  469,  §  68 :  and  trustees  of  insolvent 
debtors  are  to  be  allowed  "  all  the  necessary  dis- 
bursements made  by  them   in   the   discharge  of 
u  their  duty  and  a  commission,  at  the  rate  of  five 
u  per  cent.,  on  the  whole  sum  which  shall  have  come 
"  into  their  hands :"  1  lb.  46,  §  29.    However,  Chan- 
cellor Walworth  considers  that  the   allowance  to 
receivers  of  corporations,  since  the  Revised  Statutes 
went  into  operation,  cannot  exceed  the  commissions 
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of  executors  and  administrators :  In  the  matter  of  the 
JScmk  of  Niaga/ra,  supra. 

In  Howes  v.  Dwis,  3  Abbotts1  Pract.  Rep.  71, 
Justice  Clark  recognized  the  rate  of  commissions  as 
laid  down  by  Chancellor  Walworth,  i.  &,  after  the 
rate  allowed  to  executors  and  administrators  (2  R 
S.  93,  §  58),  and  putting  one  half  on  the  amount 
received  and  the  other  half  on  the  part  paid  out. 
Payment  made  by  the  receiver  for  legal  advice  was 
allowed,  the  court  not  considering  it  u  too  high." 

In  Alabama,  five  per  cent  on  receipts  and  two 
and  half  per  cent,  on  disbursements,  is  correct  as  a 
general  rule :  Magee  v.  Cowperthwaite,  10  Ala.  966. 
And  the  decision  of  the  master,  on  exceptions  to  his 
report,  allowing  compensation  to  a  receiver,  is  sub- 
ject to  a  revision  on  appeal  to  the  chancellor :  lb. 

In  England,  the  amount  of  salary  allowed  to  a 
receiver  is  often  left  to  the  master ;  and  there  is  a 
propriety  in  this ;  for  the  trouble  and  labor  differ 
in  every  case.  However,  a  receiver  there  is  usually 
allowed  J65  per  cent,  upon  the  rents  and  profits  of 
freehold  and  leasehold  estates,  and  £2  5s.  per  cent, 
on  gross  sums ;  but  this  allowance  will  be  increased 
or  reduced  at  the  discretion  of  the  master,  in  cases 
of  unusual  dHficulty  or  facility :  Day  v.  Oroft,  2 
Beav.  488 ;  8.  C.  9  L.  J.  (N.  S.)  Ch.  287 ;  4  Jur.  429. 
Some  of  the  oldest  and  most  efficient  masters  in  New 
York  allowed  five  per  cent,  in  business,  mercantile 
affidrs ;  and  took  the  scale  fixed  for  executors  and 
administrators  in  matters  relating  to  ordinary  rents. 
The  calculation,  whatever  it  may  be,  is  to  be  made 
on  the  principle  pointed  out  by  Chancellor  Wal- 
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worth,  In  the  matter  of  the  Bank  of  Niagara,  supra : 
i.  e,  half-commissions  on  receipts  and  half-commis- 
sions on  disbursemente-not  full  commissions  on 
both ;  and  the  chancellor  has  expressed  to  the  au- 
thor his  idea  that  in  no  case  would  the  court  allow 
beyond  the  amount  fixed  by  the  legislature  in  the 
case  of  insolvent  corporations  or  corporations  volun- 
tarily dissolved.  As  to  the  scale  of  such  commis- 
sions, see  p.  176,  ante* 

A  case  before  the  chancellor,  In  the  matter  of 
Kellogg,  7  Paige's  C.  K  266,  is  of  considerable  im- 
portance as  to  the  mode  and  amount  of  allowance. 
It  related  to  the  guardian  of  an  infant;  but  will 
apply  to  a  receiver :  although  it  is,  likewise,  to  be 
remembered  that  the  question  arose  on  an  annual 
and  not  a  final  account.  This  was  an  application  to 
confirm  the  report  of  one  of  the  vice-chancellore,  to 
whom  it  was  referred  by  an  order  of  the  chancellor 
to  pass  the  accounts  of  the  guardian  of  an  infant 
periodically.  From  the  report  of  the  vice-chancel- 
lor, which  was  made  upon  the  passing  of  the  first 
account  of  the  guardian,  it  appeared  that  such  guard- 
ian had  received,  for  a  legacy  due  to  his  ward,  in 
chancery,  including  interest  on  the  legacy,  the  sum 
of  $11,036  48,  on  which  sum  the  vice-chancellor  had 
allowed  the  guardian  fall  commissions  for  receiving 
and  paying  out  the  same,  although  he  had  only  paid 
out  the  sum  of  $516  36 ;  the  residue  of  the  fund 
having  been  invested  by  the  guardian  upon  bond 
and  mortgage.  The  guardian  had  also  received  the 
farther  sum  of  $50  60  due  to  the  infant  on  a  note, 
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on  which  no  commissions  were  allowed  upon  the 
passing  of  the  account 

The  Chancellor:  "The  of&cer  in  passing  this 
"  account  has  erred  in  allowing  to  the  guardian  his 
"  full  commissions  both  for  receiving  and  paying  out 
"  the  whole  amount  received  for  the  legacy  and  in- 
"  terest,  although  the  principal  part  of  that  fund  still 
"  remains  in  the  hands  of  the  guardian  in  the  bonds 
"  and  mortgages  taken  by  him  upon  the  reinvest- 
"  ment  of  the  money.  This  mode  of  computing  the 
"  commissions  would  be  correct  if  the  infant  was  now 
"  of  age  and  this  was  a  final  settlement  of  the  ac- 
"  count  of  the  guardian,  with  a  view  to  turn  over 
"  the  whole  fund  to  his  ward,  as  a  balance  due  to 
"'the  latter  on  such  final  accounting.  But  a  differ- 
"  eat  mode  'of  computation  must  be  adopted  upon 
"  the  periodical  passing  of  the  accounts  of  the  trus- 
"  tee  where  the  trustee  still  continues  and  the  trust 
"  fund  is  to  remain  in  his  hands  and  under  his  con- 
"  troL" 

"In  the  case  of  Vanderheyden  v.  Vcmderheydm, 
"  2  Paige's  Rep.  287,  this  court  decided  that  where 
"  the  master  was  directed  to  take  the  account,  with 
"  annual  rests,  for  the  purpose  of  charging  the  guard- 
"  ian  or  trustee  with  interest  on  the  balances  remain- 
"  ing  in  his  hands  from  time  to  time,  it  was  proper 
"  to  compute  his  commissions  upon  his  receipts  and 
"disbursements  of  each  year,  so  as  to  credit  such 
"  commissions  in  the  annual  accounts ;  for  the  pur- 
"  pose  of  ascertaining  the  true  balance  due  from  him 
"  annually  upon  which  the  interest  was  to  be  charged. 
"  And  the  same  principle  has  been  considered  appli- 
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"  cable  to  the  case  of  receivers  and  guardians  who 
"  actually  render  or  pass  their  accounts  periodically 
"  under  the  general  rule  or  in  conformity  with  a  spe- 
"  cial  order  made  in  the  particular  case :  see  6  PcrigJs 
"  Hep.  216.  But  it  certainly  was  not  the  intention 
"  of  the  legislature  or  of  this  court  to  sanction  the 
"principle  of  allowing  to  the  guardian  or  other 
"trustee  full  commissions  upon  every  receipt  and 
"reinvestment  of  the  trust  fund  committed  to  his 
"  care  and  management.  The  result  of  such  a  prin- 
"  ciple  of  computing  the  allowance  for  commissions, 
"  if  the  investments  of  the  trust  fund  were  made  from 
"  year  to  year,  and  the  accounts  were  rendered  and 
"  passed  annually,  would  be  to  give  the  trustee  his 
"full  commissions  upon  the  principal  of  the  trust 
"  fund,  every  year,  as  well  as  upon  the  income  thereof 
"  received  and  expended  from  time  to  time.  And 
"  where  the  trust  fund  was  less  than  $1000,  if  it  did 
"  not  produce  more  than  five  per  cent,  interest,  the 
"  whole  income  would  not  only  be  exhausted  in  pay- 
"  ment  of  the  commissions  of  the  trustee,  but  in  the 
"course  of  time  the  commissions  payable  upon  the 
"  receipt  and  disbursement  of  the  interest  annually 
"  would  sink  the  principal  also. 

"The  investment  or  reinvestment  of  the  fund 
"  upon  securities  from  time  to  time,  for  the  purpose 
"  of  producing  an  income  therefrom,  is  not  such  a 
"paying  out  of  the  trust  moneys  as  entitles  the 
"  guardian  or  trustee  to  commissions  for  paying  out 
"  the  same,  within  the  intent  and  meaning  of  the 
"statute  on  this  subject,  unless  such  securities  are 
"  finally  turned  over  to  the  cestui  que  trust  as  money 
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44  or  otherwise  applied  in  payment  on  account  of  the 
"  estate.  Neither  is  the  guardian  nor  trustee  entitled 
44  to  charge  a  new  commission  for  the  collecting  or 
44  receiving  back  of  the  principal  of  the  fund  which 
"he  has  so  invested.  But  he  will  be  entitled  to 
"  commissions  upon  the  interest  or  income  of  the 
"  fund  produced  by  such  investments. 

44  The  statute  gives  a  certain  allowance,  by  way  of 
44  commissions,  for  receiving  and  paying  out  moneys 
14  by  executors,  guardians,  <fec.,  and  without  specify- 
44  ing  how  much  is  to  be  allowed  for  receiving  and 
«  how  much  for  paying  out  the  same.  And  it  may 
44  sometimes  happen  upon  a  loss  of  the  fund,  without 
44  any  fault  on  the  part  of  the  guardian  or  other 
44  trustee  or  upon  a  change  of  trustees,  that  the 
44  guardian  or  trustee  may  be  entitled  to  compensa- 
44  tion  for  one  service  and  not  the  other.  In  such 
44  cases  the  language  of  the  statute  must  be  con- 
44  strued  with  reference  to  the  decision  of  Chancellor 
44  Kent  In  the  matter  of  Roberts,  3  Johns.  Ch.  Rep. 
44  43,  where  he  first  established  the  allowance  to  be 
44  made  in  such  cases,  in  conformity  with  the  direc- 
tions of  the  act  of  April,  1817;  that  is  to  allow 
44  one-half  commissions  for  receiving  and  one-half  for 
14  paying  out  the  trust  moneys.  The  proper  rule, 
44  therefore,  for  computing  the  commissions  upon  the 
44  first  annual  statement  or  passing  of  the  accounts  of  * 
*4  the  guardian,  receiver  or  committee,  who  is  required 
44  to  render  or  pass  his  account  periodically  during 
44  the  continuance  of  the  trust,  is  to  allow  him  one 
44  half  of  the  commissions,  at  the  rate  specified  in  the 
44  statute,  upon  all  moneys  received  by  him  as  such 
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44  trustee,  other  than  as  the  principal  moneys  re-' 
44  ceived  from  investments  made  by  him  on  account 
44  of  the  trust  estate.  And  he  is  also  to  be  allowed 
uhis  half-commissions  on  all  moneys  paid  ont  by 
44  him,  other  than  moneys  invested  or  reinvested  by 
44  him  in  bonds  and  mortgages  or  other  securities  for 
"  the  benefit  of  the  trust  estate  nnder  his  care  and 
"  management,  leaving  the  residue  of  his  half-com- 
"  missions  upon  the  fund  which  has  come  to  his 
44  hands  and  which  remains  invested  or  unexpended 
"  at  the  time  of  rendering  or  passing  such  account 
"  for  future  adjustment,  when  such  funds  shall  have 
44  been  expended  or  when  the  trustee  makes  a  final 
u  settlement  of  his  account,  upon  the  termination  of 
44  the  trust.  And  upon  every  other  periodical  state- 
44  ment  of  the  account  during  the  continuance  of  the 
u  trust,  half-commissions  should  be  computed  in  the 
44  same  manner  upon  all  sums  received  as  interest  or 
44  income  of  the  estate  or  as  further  additions  to  the 
44  capital  thereof  since  the  rendering  or  passing  of 
"his  last  account,  and  half-commissions  upon  all 
"  sums  expended,  except  as  investments. 

44  In  the  present  case  the  whole  amount  received 
u  by  the  guardian  for  the  benefit  of  his  ward,  previ- 
ous to  the  25th  of  July,  1838,  the  time  of  passing 
44  the  account,  was  $11,087  08;  and  the  amount  of 
44  his  expenditures,  other  than  the  moneys  invested 
44  by  him  upon  bond  and  mortgage,  was  $516  86. 
44  He  is,  therefore,  entitled  to  his  half-commissions  on 
44  the  moneys  received  at  the  rate  of  two  and  a  half 
44  per  cent,  on  the  first  $1000,  one  and  a  quarter  per 
44  cent,  on  the  next  $4000,  and  one  half  of  one  per 


ACCOUNTING.  653 

"  per  cent  on  the  residue  thereof,  amounting,  in  all, 
u  to  the  sum  of  $105  43.  And  he  is  entitled  to  the 
"  further  sum  of  $12  90,  for  his  half-commissions  at 
"the  rate  of  two  and  a  half  per  cent,  npon  the 
"  amount  of  his  expenditures.  Crediting  him,  there- 
"  fore,  for  the  $10,600  which  he  has  invested  npon 
"  bonds  and  mortgages  for  the  benefit  of  the  estate, 
"  will  leave  a  balance  due  to  him  npon  the  passing 
"  of  his  account  in  July  last  of  $14 <T  61 ;  which  sum, 
"  together  with  the  taxable  costs,  of  passing  the  ac- 
"  count  and  of  this  application  to  confirm  the  report, 
"  is  to  be  allowed  to  him  by  the  vice-chancellor  npon 
"  the  passing  of  his  next  annual  account. 

"  The  register  will,  therefore,  enter  an  order  to 
"  confirm  the  report,  with  snch  a  modification  thereof 
"  as  to  the  commissions  allowed  to  the  guardian." 

Although  a  receiver  passes  his  accounts  and  pays 
his  balances  regularly,  he  may  not  make  interest  for 
his  own  benefit  of  such  sums  as  may  be,  from  time 
to  time,  in  his  hands :  Shaw  v.  Rhode*,  2  Buss.  Ch. 
Rep.  539;  and  if  he  has  made  such  interest  or 
turned  it  to  any  profitable  use,  the  estate  will  be 
ordered  to  have  the  benefit  of  it :  Cowntry  SoMcitar's 
Prac.  153.  If  he  employs  the  trust  funds  in  trade, 
he  will  be  charged  with  the  profits,  in  case  they  ex- 
ceed simple  interest,  by  compounding  interest.  But 
where  it  is  not  certain  that  he  has  reaped  more  than 
simple  interest,  the  cestui  qui  trust  will  be  permitted 
to  elect  between  simple  interest  and  the  actual 
profits,  to  be  ascertained  by  a  reference :  The  Utica 
Insurance  Compwiy  v.  Lynch,  16  Paige,  520. 

As  it  is  improper  in  a  receiver  to  do  any  acts 
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which  may  involve  the  estate  in  expense,  without 
first  applying  to  the  court,  he  should  not  defend 
actions  until  he  obtains  the  sanction  of  the  court : 
Swaby  v.  Dickon,  5  Sim.  629.  In  this  case  (which 
related  to  an  infant's  estate,)  it  appeared  that  the 
receiver  distrained  for  rent  and  actions  arose  out  of 
it,  one  against  him,  two  against  the  sheriff's  officers 
employed  by  him,  and  one  against  magistrates ;  the 
receiver  had  compromised  the  actions,  by  each  party 
paying  their  own  costs ;  and  he  prayed  a  reference 
and  to  be  allowed  his  costs.  The  court  considered 
that  if  it  were  to  let  a  master  report  as  to  whether 
the  costs  were  properly  incurred,  it  would  be  refer- 
ring to  the  master  a  question  of  law.  The  petition 
was  dismissed. 

A  receiver,  on  the  principle  of  being  a  trustee,  is 
not  entitled  to  remuneration  for  any  extraordinary 
trouble  he  may  have  had  in  the  business  intrusted 
to  him.  In  the  matter  of  Orm&yy,  a  minor,  1  Ball  & 
B.  189,  the  receiver  asked  to  be  allowed  a  certain  sum, 
exclusive  of  his  fees,  to  compensate  him  for  his  trouble 
in  attending  a  survey  that  had  been  made  of  the 
minor's  estate ;  stating,  by  his  petition,'  that  the 
value  of  the  estate  had  been,  by  his  exertions  and 
attendance,  considerably  increased ;  that  the  expenses 
of  the  survey  had  been  paid  out  of  the  estate ;  but 
that  the  master  had  refused  to  allow  this  charge. 
The  lord  chancellor  said,  "  This  had  been  entirely  a 
"  voluntary  act ;  there  was  no  order  for  the  receiver 
"  to  attend  on  the  survey ;  he  did  not  pay  the  ex- 
u  penses  attending  it ;   they  were  paid  out  of  the 
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"  minor's  estate ;  and  I  do  not  see  how  I  can  allow 
u  him  any  thing  for  his  extraordinary  trouble." 

Although  a  receiver  is  appointed,  yet  he  has  not 
such  a  vested  right  to  collect  the  whole  estate  as  to 
debar  a  party  from  moving  to  pay  a  part,  at  once, 
into  court  without  any  expense ;  and  thus  save  what 
the  receiver  might  obtain  in  poundage:  Haigh  v. 
Oratkm,  1  Beavan's  Ch.  Rep.  201. 

A  substituted  receiver  will  only  be  entitled  to 
commissions  on  his  own  receipts,  payments  and 
work;  and  cannot  have  any  allowance  for  the 
receipt  and  disbursement  of  which  a  commission 
had  been  allowed  to  the  late  receiver :  Williamson 
v.  Wilson,  1  Bland's  Ch.  Rep.  489.  But,  if  the  old 
receiver  should  not  have  been  allowed  them,  tjien, 
it  would  seem,  that  the  new  receiver  would  be 
allowed  the  usual  commissions  on  all  sums  on  which 
no  commission  had  been  previously  charged  and 
allowed:  lb. 

The  following  may  be  the  form,  in  ordinary  cases, 
of  a  report  on  a  receiver's  passing  his  final  ac- 
counts: 

m  To r— ,  &C. 

In ,  dfo?. 

[Title.] 

In  pursuance  of  an  order  made  in  the  above  action, 

bearing  date  the day  of ,  18 — ,  whereby, 

dec.,  [here  recite  the  order  of  reference  very  briefly] 
I,  the  subscriber,  referee  aforesaid,  residing  in  the 
city  of  New  York,  have  been  attended  by  A.  B.,  the 
receiver  in  the  above  action  and  the  attorneys  (solid- 
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tors)  for  the  respective  parties  ;  arid  the  said  receiver 
having  brought  in  before  me  his  accounts,  embracing 
the  whole  of  his  receivership  from  first  to  last,  I  have, 
in  the  presence  of  the  said  receiver,  and  also  in  the 
presence  of  the  attorneys  {solicitors)  for  the  plaintiff 
and  defendant,  proceeded  to  take  and  pass  the  said 
accounts  ;(a)  and  I  find  thai  the  said  receiver  hath 
received,  &c,  &c,  <fbcn  [here  take  up  the  first  yearly 
account]  and  that  he  hath  paid  and  is  also  to  be 
allowed  for  taaes  and  for  his  commissions  or  salary 
as  receiver  during  the  said  year  18 —  ending  in  May, 
the  several  sums  of  money  set  out  in  his  said  account, 
leaving  a  proper  balance  to  the  credit  side  for  the  said 

ydar  18 — ,  of  % /  thai  he  hath  received,  &cn 

<&&+  dec.,  [same  thing  with  regard  to  the  next  year's 
account  and  so  on  to  the  last,  and,  in  the  last,  an 
allowance  will  have  to  be  made  for  the  fees  and  ex- 
pense of  passing  the  accounts  and  being  discharged 
and  show  the  balance  now  due  from  the  receiver] 
which  is  the  clear  balance  remaining  in  the  said  re- 
ceiver's hands  and  to  be  paid  into  this  court.  And, 
in  pursuance  of  the  aforesaid  order,  I  hereby  specify 


(a)  If  the  accounts  are  not  of  long  standing  and  do  not  go  orer  a 
year,  say :  I  find  that  the  said  receiver  hath  received  by  and  out  of  the 
said  [rents  and  profits]  the  several  sums  of  money  set  out  in  hie  said 
accounts  as  having  been  received  by  him,  amounting  together  to  the  sum 
of  %  ,  and  that  he  hath  paid  and  is  to  be  allowed  for  taxes,  <fcc, 

and  fir  his  commissions  or  salary  as  receiver  and  for  fees  and  charges  of 
passing  his  accounts  and  to  be  discharged  the  several  sums  of  money  set 
out  in  his  said  accounts,  as  having  been  paid  by  him,  amounting  together 

to  the  sum  of  $ ,  which  being  deducted  from  the  said  sum  of  $ , 

reduces  the  same  to  the  sum  of  $ ,  which  is  the  clear  balance  remain- 
ing in  the  said  receiver's  hands  and  to  be  paid,  a\c. 
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days  within  which  the  said  balance  shall  be 

paid  in  by  the  said  receiver  to  the  credit  of  this  action. 
The  particulars  of  his  receipts,  payments  and  allow- 
ances appear  in  the  schedule  marked  A.  hereto  an- 
nexed.   AH  which  I  respectfvll/y  submit. 
New  York,  dated . 

Where  a  receiver  does  not  pay  in  bis  balance 
within  the  time  fixed  by  the  referee  or  master,  he 
can  be  ordered  to  do  so,  with  bis  salary,  together 
with  interest  on  both:  Harrison  v.  Boy  dell,  7 
Simons'  C.  R.,  211.  And  it  seems  he  would  be  in 
default  if  he  let  the  time  go  past,  even  where  he 
might  plead  want  of  knowledge  of  the  limit  of  time 
fixed  by  the  master :  The  King  v.  Lidwell,  1  Drury 
&  Walsh,  26.  At  any  rate,  such  a  plea  would  not 
help  his  sureties:  lb. 

A  report  of  a  receiver's  account  does  not  require 
confirmation ;  and  does  not  admit,  therefore,  of  ex- 
ceptions. But  if  be  thought  that  the  master  had 
adopted  some  general  principle  which  cannot  be 
supported,  the  party  complaining  is  entitled  to  bring 
that  point  before  the  court  The  court  will  not  enter 
into  the  consideration  of  any  items  of  the  account ; 
but  will,  on  the  petition  of  a  party,  examine  any 
principle  on  which  the  master  has  proceeded,  where 
error  is  imputed  to  him :  Shewed  v.  Jones,  2  Sim.  &> 
Stu.  170 ;  8.  C.  on  appeal,  3  Russ.  522 ;  Cowper  v. 
Earl  Cowper,  2  P.  Wms.  729. 

The  following  may  serve  as  a  form  of  PErrnoN  to 
bring  before  the  court  charges  claimed  by  the  re- 
ceiver and  disallowed  by  the  referee  or  master : 

42 
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To ,  dkc. 

In ,  &e. 

[Title.] 
The  petition  of  A.  £.,  of  &c.,  \ 

the  receiver  in  this  action,     ) 
Showeth: 

That,  by  cm  order  made  in  this  cause  on 
the,  &a,  [here  recite  the  order  referring  it  to  a  mas- 
ter to  appoint  the  receiver.]'  That,  in  pursuance  of 
the  said  order,  the  said  referee  (master),  by  his  report 
on  file,  appointed  your  petitioner,  A.  B.,  to  be  such 
receiver,  who,  thereupon,  with  his  two  sureties,  entered 
into  the  recognizance  usual  in  such  cases  and  which 
recognizance  is  also  on  fie;  and  your  petitioner  has* 
acted  in  the  said  receivership  and  duly  fled  his  inven- 
tory and  annual  accounts;  That,  by  virtue  of  a  peti- 
tion heretofore  presented  by  and  on  the  behalf  of  your 
petitioner,  an  order  was  gra/ated  in  this  suit  referring 
it  to,  (Sec.,  to  pass  the  final  accounts  of  your  petitioner, 
&c,  [here  recite  the  order  of  reference  on  the  final 
accounting ;]  that  on  such  reference  to  take  the  said 
final  accounts  and  settle  the  costs,  charges  and  ex- 
penses vncwrred  by  your  petitioner,  the  said  referee 

(master)  disallowed  the  sum  of  $ ,  being  the 

amount  of  the  costs  and  expenses  incurred  by  your 
petitioner  in  commencing  and  prosecuting,  &c.,  [here 
state  the  character  of  the  claims]  (a)  on  the  ground 


(a)  On  a  motion  for  a  master  to  review  his  accounts,  each  particular 
in  the  account  complained  of,  as  also  the  grounds  of  objection,  must 
be  specified  in  the  petition.  Too  much  precision  cannot  be  observed 
in  this  respect,  particularly  as  to  dates ;  and  if  there  are  several  ac- 
counts, each  and  which  must  be  specified. 
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thai  such  costs  and  expenses  were  incurred  without 
the  authority  of  this  honorable  court ;  notwithstamdr 
ing  it  was  represented  to  the  said  referee  (master)  • 
that  yowr  petitioner  [here  set  forth  the  petitioner's 
reason  for  incurring  the  charges  and  any  thing  ex- 
planatory which  would  be  deemed  to  aid  the  matter 
and  sustain  the  charges.] 

Your  petitioner,  therefore,  prays,  that  it 
7nay  be  referred  to  the  said  8.  C, 
Esquire,  the  referee  (master)  to  whom 
the  matter  of  the  said  account  stands 
referred,  with  directions  to  allow  unto 
your  petitioner,  as  such  receiver  as 
aforesaid,  on  such  final  passing  of  his 

accounts,  the  said  sum  of  % , 

together  with  interest  thereon;  and 
also  the  taxed  costs  and  charges  of 
this  petition  and  the  .order  consequent 
thereon  or  for  such  other  or  further 
order  as  this  court  may  see  fit  to  grant. 
And,  &c. 
[Jurat.] 

Affidavits  might  be  added  to  the  petition,  going 
to  sustain  the  justice  of  the  claim.  This  petition 
would  have  to  be  served  on  all  parties  interested  in 
the  matter ;  and,  if  the  court  were  favorable  to  it, 
an  order  could  easily  be  drafted  from  the  prayer. 

The  party  whcT  obtains  an  order  to  review  an 
account  or  accounts,  should  obtain  a  summons  to 
proceed  thereunder  as  in  ordinary  cases.  On  such 
reference,  the  referee  or  master  generally  acts  on  the 
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affidavits  used  on  the  motion  And,  in  general,  varies 
the  account  in  the  matter  referred  to.  A  certificate 
is  to  be  prepared  according  to  the  master's  or 
referee's  directions,  showing  how  he  has  varied  the 
account,  but  similar  in  all  other  respects  to  the  old 
account ;  and  this  is  filed.  In  case  any  party  still 
conceives  he  has  just  ground  of  objection  to  the  cer- 
tificate, the  course  is,  to  apply,  by  motion,  to  set  the 
same  aside  and  that  the  referee  or  master  may  be 
again  directed  to  review  the  account,  when,  in  case 
the  objections  are  allowed,  the  court  generally  makes 
an  order  declaratory  of  the  rights  of  the  parties, 
stating  the  opinion  of  the  court  and  directing  the 
officer  to  review  the  account  and  reconsider  his  cer- 
tificate, the  proceedings  on  which  order  are  similar 
to  the  course  already  pointed  out,  and  a  new  certifi- 
cate must  be  prepared  agreeable  to  the  directions 
contained  in  the  last  order:  Smith  on  Receivers, 
178. 

If  a  balance  is  to  be  paid  into  court,  the  same 
order  may  direct  the  recognizances  to  be  vacated ; 
but  if  the  balance  is  to  be  paid  in  any  other  mode, 
a  second  application  becomes  necessary :  Lawson  v. 
Bichette,  11  Beavan's  Rep.  627. 

Discharging  old  receiver  and  appointing  new  one. 

It  is  not  a  motion  of  course  that  when  a  receiver 
is  appointed  and  has  given  security,  he  shall  put 
the  parties  to  the  expense  of  a  change ;  and  in  order 
to  entitle  himself  to  be  discharged  from  the  receiv- 
ership, he  must  have  an  affidavit  to  show  some  rea- 
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sonable  cause  for  such  discharge,  otherwise  the  mo- 
tion will  be  rejected ;  Smith  v.  Vaughan,  Cas.  temp. 
Hard,  251. 

Where  a  receiver,  who  had  accepted  the  office  at 
the  pressing  solicitations  of  two  of  the  defendants  in 
the  cause,  afterwards  became  blind,  and  thereby 
incapable  to  fulfill  his  duties,  the  court  discharged 
him  and  allowed  him  the  costs  of  the  application  and 
of  vacating  his  recognizance  :  Richardson  v.  Ward, 
6  Mad.  Ch.  R  266. 

In  a  case  within  the  writer's  own  practice  (JPurdy 
v.  JRapelye,  1835),  the  receiver  wanted  to  go  to  Eu- 
rope on  his  own  affairs  and  remain  a  year ;  and  the 
chancellor,  on  a  petition,  allowed  him  to  pass  his 
accounts,  be  discharged,  have  his  recognizance  va- 
cated, a  new  receiver  appointed,  and  gave  him  his 
costs  of  being  discharged. 

The  following  petition  and  order  were  used : 

To  the  Chancellor  of  the  State  of  New  York. 

[Title.] 
The  petition  of  O.  W.,  of  the  city 

of  Neio  York,  receiver,  &c. 

M.  B.,  deceased, 
Showeth : 

That  by  an  order  of  this  honorable 

court,  made  at  the  city  of  Albany  on  the day 

of in  the  year ,  it  was  ordered,  among  other 

things,  that  it  be  referred  to  one  of  the  masters  of  this 
court,  to  appoint  a  suitable  and  proper  person  to  be 
the  receiver  of  the  estate  and  effects  of  H.  B.,  late  of 
,  in  the  county  of ,  deceased.    And  U  was 
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also  thereby  further  ordered,  that  the  said  receiver  so 
to  he  appointed,  before  he  entered  upon  ths  duties  of 
his  said  trust,  give  security  for  the  faithful  perform- 
ance thereof  by  executing  and  fling  with  the  register 
or  assistant  register  of  this  court,  together  with  some 
responsible  person,  a  bond  to  be  approved  as  to  the 
form,  execution  and  sufficiency  thereof  by  one  of  the 
masters  of  this  court ;  that  in  pursuance  of  the  direc- 
tions contained  in  the  above  order,  T  B.,  Esqn  then 
one  of  the  masters  of  this  court,  reported  to  this  Txm- 
orable  court,  thai  he  had  appointed  your  petitioner 
receiver  under  the  said  order,  and  that  yowr  petitioner 

ought  to  give  security  in  the  sum  of  $ /  also  that 

your  petitioner  had  offered  as  his  sureties  B.  C,  of 

the  city  of  New  York, ,  and  J.  W.  of  the  same 

place, ;  ifiat  the  said  master  did  also  further 

report,  that  the  said  B.  0.  and  J.  W.  were  sufficient 
for  such  sureties,  ami  that  they  had  executed  a  bond 
a-greeabl/y  to  the  directions  of  the  said  order,  and  also 
that  such  a  bond  had  been  duly  approved  by  the  said 
master ;  That  by  cm  order  made  in  the  said  cause, 

wi  jfw day  of 1  1828,  the  said  repoH  of  the 

said  master  was  confirmed  and  yowr  petitioner  was 
thereby  declared  to  be  such  receiver  as  aforesaid. 
That  the  nature  of  the  biU  in  this  cause  was  to  secure 
the  funds  and  property  of  the  said  Robert  Black- 
well,  deceased,  for  his  creditors,  complainants,  and 
that  James  W.  Gerard,  Esq.,  is  solicitor  of  record 
for  both  of  the  defendants  in  this  cause;  and  Mat- 
thew C.  Patterson,  Esq.,  solicitor  of  record  for  aU 
the  complainants ;  that  your  petitioner  acted  in  the 
said  receivership  ;  and,  in  pursuance  tliereof  did,  on 


ACCOUNTING.  663 

or  about  the day  of ,  18 — ,pay  into  this 

honorable  court,  to  the  credit  of  this  cause,  the  sum  of 

$ /   and  your  petitioner  has  now  in  hand,  as 

such  receiver,  the  gross  sum  of  $ .    But  your 

petitioner  also  shows  unto  your  honor  that  your  peti- 
tioner's own  private  business  and  arrangements  com- 
pel him  to  visit  Europe  without  loss  of  time,  and  that 
he  will  have  to  remain  out  of  the  jurisdiction  of  this 
court  very  probaMy  for  twelve  months  or  longer; 
and  that  it  is  necessary  for  the  benefit  of  the  said 
estate  and  effects  of  ihs  said  JR.  B.,  deceased,  that 
another  receiver  should  be  immediately  appointed  in 
the  place  and  stead  of  your  petitioner  m  this  cause  / 
that  your  petitioner  sliould  account  and  dose  his 
receivership  in  the  premises  pursuant  to  the  rules 
and  practice  of  this  court  and  pay  aU  proper  balances 
and  amounts  into  court  (which  he  is  willing  and 
hereby  offers  to  do),  and  that  your  petitioner's  said 
sureties  should  be  discharged  from  their  recogni- 
zance: 

May  it,  therefore,  please  your  honor,  to 
grant  unto  your  petitioner  an  order, 
whereby  your  petitioner  may  be  re- 
quired forthwith  to  account  before  one 
of  the  masters  of  this  court,  dwelling 
in  the  city  of  New  York,  touching  and 
concerning  tlie  receipts  and  payments 
connected  with  and  r dating  to  the  re- 
ceivership of  the  said  estate  and  effects 
of  the  said  H.  B.,  deceased,  and  pass 
accounts  before  him  in  the  premises  ; 
and  thai  the  said  master  may  also  be 
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directed  to  allow  your  petitioner  aU 
just  commissions,  fees,  costs,  charges 
and  expenses  which  have  been  already 
and  which  shall  be  incurred  relative 
to  this  petition  and  the  prayer  thereof 
and  the  order  to  be  granted  thereon  or 
relative  to  the  duties  which  you/r  peti- 
tioner has  discharged  as  such  receiver 
as  aforesaid;  and  if  tat  your  petitioner, 
upon  paying  the  amount  of  balance 
found  due,  by  a  report  to  be  made  by 
such  master,  from  your  petitioner,  into 
court,  may  be  discharged  from  all  the 
duties  and  responsibilities  of  such  re- 
ceivership (upon  obtaining  from  the  re- 
gister or  assistant  register  of  this  court, 
a  certificate  in  writing  thai  such  amount 
has  been  paid  in  and  no  exceptions  have 
been  filed  to  the  said  report)  ;  and  that 
the  recognizances  entered  into  by  your 
petitioner's  said  sureties,  B.  C.  and 
J.  Wn  may  be  thereupon  considered  and 
be  vacated,  and  they  and  each  of  them 
discharged  from  all  responsibility  as 
sureties  and  bondsmen  of  your  petir 
tioner  in  the  premises;  and  so  that 
a  new  receiver  be  appointed  in  the 
place  and  stead  of  your  petitioner ; 
and  your  said  petitioner  hand  over  to 
him  aU  documents  and  papers  in  his 
power,  custody  or  under  his  control — 
or  that  your  honor  vriU  be  pleased  to 
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make  such  further  or  other  order  in  the 
premises  as  to  your  Honor  shall  seem 

meet    And,  <&c. 

— ,  Solicitor.     \  C.  W. 

— ,  of  Counsel* 


.} 


(Order  entered  on  the  preceding  petition,) 

At  a  Court,  &c. 


Pnrdy 

v. 

Rapelye  and  another 


:J 


On  reading  and  fling  the  petition  of  C.  W.,  of 
the  city  of  New  York,  receiver  of  the  estate  and  effects 

of  JR.  B.,  late  of , county,  and  State  of 

, deceased,  in  the  above  entitled  cause  / 

cmd  on  motion  of  Mr.  Charles  Edwards,  of  counsel 
for  the  above  named  petitioner :  it  is  ordered,  that  the 
said  receiver  do  forthwith  account  before  Frederick 
Depeyster,  Esquire,  one  of  the  masters  of  this  court, 
dwelling  in  the  city  of  New  York,  touching  a/nd  con- 
ceming  the  receipts  and  payments  connected  with  and 
relating  to  the  receivership  of  the  estate  and  effects  of 
the  said  JR.  B.,  deceased,  and  pass  accounts  before 
him  in  the  premises ;  and  that  the  said  master  do 
also  allow  the  said  receiver  aUjust  commissions,  fees, 
costs,  charges  and  eapenses  which  have  been  already, 
cmd  which  shall  be  incurred,  relative  to  his  said  peti- 
tion and  the  prayer  thereof  a/nd  this  order,  or  relative 
to  the  duties  which  the  said  petitioner  has  discharged 
as  receiver  as  aforesaid  /  and  that  upon  the  corning 
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in  of  the  masters  report  and  the  said  petitioner* a  pay- 
ing  the  amount  of  balance  found  due  by  a  report  to 
be  made  by  such  master  from  the  said  petitioner,  into 
court,  he  be  discharged  from  aU  the  duties  and  respon- 
sibilities of  his  aforesaid  receivership  (upon  obtaining 
from  the  register  or  assistant  register  of  this  court  a 
certificate  in  writing  thai  such  amount  has  been  paid 
in),  and  that  the  recognizance  entered  into  by  the  said 
petitioner's  sureties,  B.  O.  and  J.  W.,  may  be  there- 
upon considered  and  be  vacated,  and  they  and  each  of 
tliem  be  discharged  from  all  responsibility  amd  liabil- 
ity as  sureties  and  bondsmen  of  said  petitioner  as 
receiver  as  aforesaid  in  the  premises,  and  so  that  a 
new  receiver  may  be  appointed  in  the  place  and  stead 
of  said  petitioner  ;  and  that  said  receiver  hand  over 
to  him  aU  documents  and  papers  in  his  power  or 
under  his  control,  or  leave  all  such  documents  and 
papers  in  the  hands  of  the  said  master  to  be  by  him 
lianded  over  to  any  new  receiver  who  may  be  appointed; 
and  that  the  costs  of  this  application  be  allowed  out  of 
tlie  funds  in  the  said  present  receiver's  hands.  And 
that  the  said  master  appoint  a  new  receiver  and  take 
from  him  sufficient  security  for  the  performance  of  his 
trust,  and  that  the  same  be  fled  with  the  assistant 
register,  and  that  the  assistant  register  invest  the  funds 
paid  into  court  to  abide  the  further  order.  And  it 
being  suggested  that  O.  JR.,  one  of  the  defendants,  had 
died — and  that  the  ccmse  of  action  survived  against 
the  other  defendant,  it  is  further  ordered  that  the  cause 
proceed  against  such  surviving  defendant. 

A  receiver  in  a  judgment  creditor's  suit  will  not 
be  discharged  from  bis  trust  without  a  special  order 
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to  be  obtained  upon  a  written  consent  of  all  the  par- 
ties interested  in  the  property  in  his  hands  or  on  due 
notice  of  the  application:  Rule  193. 

Where  a  receiver  requires  to  be  discharged  before 
his  trust  is  closed  (on  showing  good  cause),  the  pre- 
cedents we  have  given  will  be  sufficient  guide. 

It  is  the  general' practice  in  Ireland  to  make  the 
old  receiver  pay  the  costs  of  appointment  of  a  new 
receiver ;  but  it  is  believed  that,  in  New  York,  where 
the  former  officer  shows  sufficient  ground  to  be  dis- 
charged, he  will  always  be  allowed  these  costs  out  of 
the  fund :  see  Purdy  v.  Rapeh/e,  page  661,  ante. 

The  removal  of  a  late  receiver,  and  the  appoint- 
ment of  a  new  one,  does  not  alter  the  office.  If, 
pending  the  appointment  of  a  new  receiver,  the  ten- 
ants pay  rent  to  a  party,  they  do  so  in  their  own 
wrong  and  must  pay  over  again :  Smith  on  Receiv- 
ers, 189. 

Where  a  receiver  dies,  it  is  of  course  to  obtain  an 
order  of  reference  to  appoint  a  new  receiver.  The 
motion  should  be  grounded  on  an  affidavit  of  that 
fact  and  the  order  of  appointment :  Smith  on  Receiv- 
ere,  190. 

Where  an  attachment  is  issued  against  a  receiver 
for  not  accounting,  paying  in  his  balance,  <fcc.,  and 
he  does  not  purge  his  contempt  to  the  satisfaction  of 
the  court,  such  court,  on  motion  grounded  on  the 
attachment  (which  motion  it  is  the  duty  of  the  party 
obtaining  the  attachment  to  make  forthwith)  will 
make  an  order  for  removal  and  refer  it  to  the  master 
to  appoint  a  new  receiver,  at  the  costs  of  such  default- 
ing receiver.  The  proceedings  to  appoint  a  new 
receiver  will  be  the  same  as  in  an  original  case.  The 
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new  receiver  should  cause  an  application  to  be  made 
to  the  court  for  liberty  to  put  the  late  receiver's 
recognizance  in  suit ;  when  an  order  will  be  obtained, 
unless  cause  shown  to  the  contrary  by  the  sureties, 
within  a  certain  time  therein  limited — which  order 
should,  if  possible,  be  personally  served :  Smith  on 
Receivers,  189. 

The  office  of  a  receiver  continues  until  he  is  dis- 
charged by  order.  And  where  a  receiver  has  been 
removed  at  his  own  request,  his  recognizance  cannot 
be  vacated  until  the  recognizance  of  the  new  receiver 
has  been  approved  and  filed. 

A  receiver  ought  to  be  personally  served  with 
notice  of  an  application  to  discharge  him  from  his 
office.  In  Attorney-General  v.  Haberdashers*  Com- 
pany (London  Jurist  for  1838,  p.  915),  a  petition 
prayed  for  a  reference  to  the  master  to  inquire  into 
certain  matters  relating  to  the  future  management 
of  a  charity  estate ;  and  also,  whether  the  health  of 
the  receiver  of  the  estate  was  not  such  as  to  render 
him  incompetent  to  perform  the  duties  of  his  office ; 
and  if  the  master  should  so  find,  then  that  he  might 
be  discharged  from  the  receivership  and  another 
receiver  be  appointed.  Counsel,  for  the  petitioners, 
stated  that  the  receiver  had  not  been  personally 
served  with  notice  of  the  petition,  in  consequence  of 
the  state  of  his  mind  being  such  as  to  render  personal 
service  upon  him  impossible ;  but  that  the  petition 
had  been  left  at  his  house  and  served  on  his  brother. 
An  affidavit  of  these  facts  was  tendered,  but  the  mas- 
ter of  the  rolls  held  that  personal  service  could  not 
be  dispensed  with,  unless  an  order  for  substitution  of 
service  were  first  obtained. 


CHAPTER    XVI. 

MISCELLANEOUS ;  AND,  ADDENDA. 

TENANT.  BENT.  TITLE  DEEDS.  LEGATEE  AND  EXEC- 
UTOR. AMENDING  COMPLAINT  AFTER  MOTION  FOR 
A  RECEIVER  AND  BEFORE  ARGUMENT.  PRATER  OR 
DEMAND   FOR  A  RECEIVER. 

Tenant    Rent 

If  a  tenant,  having  a  lease,  should  assign  his  in- 
terest to  another  person,  and  the  receiver  takes  rent 
from  the  latter,  such  receiver  cannot,  afterwards, 
revert  back  to  the  original  tenant :  Cane  v.  JBloom- 
fidd,  1  Hogan,  345.  u  As  the  receiver,"  said  the 
master  of  the  rolls,  tt  has  received  rent  from  the 
"  assignee  as  tenant,  he  cannot  attach  the  lessee ; 
44  and  his  only  remedy  against  him  is  at  law.  I  will, 
"  therefore,  allow  the  cause  shown  against  the  at- 
"  tachment,  but  not  give  costs,  because  it  does  not 
"  appear  that  the  lessee  served  notice  on  the  re- 
"ceiver  that  he  had  assigned  his  interest.  The 
"  order  will  be  without  prejudice  to  the  receiver 
u  proceeding  at  law." 

Where  tenants  of  lands,  over  which  there  is  a 
receiver,  cannot  pay  their  rent  from  a  depreciation 
in  produce  or  for  any  other  just  cause,  they  or  the 
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receiver  can  petition  the  court,  showing  yhy  there 
should  be  an  abatement  and  asking  for  a  refereqpe 
to  a  master  to  report  whether  such  abatement 
should  not  take  place  and  from  what  periods :  Late- 
ward  v.  Schreiber,  C.  P.  Cooper's  Reports  of  Points 
of  Practice,  &c.,  1  vol.,  p.  46. 

The  order  would  run :  That  it  be  referred  to  S. 
C,  Esquire,  &c,  to  inquire  and  state  to  the  court 
whether  it  will  be  proper  and  for  the  benefit  of  the 
said  [complainant],  to  make  any,  and  if  any,  what 
abatements  from  the  rents  now  payable  by  the  several 
petitioners  for  their  respective  farms  and  from  what 
periods  such  abatements,  if  any,  ought  to  take  place; 
and  after  the  referee  shall  have  made  his  report,  such 
further  order  shall  be  made  as  shall  be  just. 

The  after-order  will  recite  sufficient  of  the  ref- 
eree's report  to  show  the  amount  of  abatements, 
and  then,  simply  order  the  receiver  to  make  them 
accordingly. 

Where  a  tenant  in  possession  purchases  part  of  a 
mortgage,  he  cannot  make  that  a  sufficient  ground 
of  objection  to  the  mortgagee's  application  for  a 
receiver.  In  Archdeacon  v.  Bowes,  3  Anstr.  752,  a 
second  mortgagee,  complainant,  applied  for  a  re- 
ceiver. This  was  objected  to  by  one  of  the  defend- 
ants, who  had  purchased  from  the  complainant  a 
part  of  his  mortgage,  and  who  was  in  possession,  as 
tenant,  of  a  part  of  the  estate,  the  rent  of  which  was 
equal  to  the  interest  be  was  entitled  to  receive  upon 
the  mortgage.  The  court  thought  that  the  defend- 
ant could  not  unite  his  two  characters  of  mortgagee 
and  tenant ;  and  that  his  possession,  being  as  tenant, 
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could  not  be  set  up  against  the  other  mortgagee. 
And  the  order  for  a  receiver  was  granted. 

Where  trustees  of  rents  quarrel  amongst  them- 
selves and  thereby  such  rents  are  permitted  to  fall 
into  arrear  to  the  detriment  of  the  cestui  que  trust, 
a  receiver  will  be  appointed :  Wilson  v.  Wilson,  2 
Keen,  249. 

In  Ireland,  a  receiver  has  been  allowed  to  employ 
and  relieve  the  poor  tenants  of  the  estate,  when 
there  was  general  scarcity  and  distress :  Jackson,  a 
minor,  2  Hogan,  288. 


Tide  Deeds. 

Where  title  deeds  are  required  by  a  referee  or 
master,  to  carry  a  sale  into  effect  and  make  out  a 
title  (under  an  order  of  the  court)  and  the  same  are 
in  the  possession  of  a  party  having  a  beneficial  in- 
terest in  the  property,  who  makes  default  in  bring- 
ing the  deeds  into  the  proper  office,  an  order  for  a 
receiver  will  be  granted,  in  order  to  expedite  the 
proceeding :  Brigstoche  v.  Mansd,  3  Mad.  C.  R.  47. 


Legatee  cmd  Mceeutor. 

A  receiver  was  appointed  in  a  case  where-  the 
executor  had  not  done  what  he  could  to  get  in  the 
personal  estate  of  his  testator  and  had  deprived 
infant  legatees  of  the  means  of  maintenance  or  ad- 
vancement provided  for  them  by  the  will :  Hichards 
v.  Perkins,  3  Younge  &  Collyer,  299. 
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Amending  Complaint  after  motion  for  a  Receiver 

and  before  Argument. 

If  a  plaintiff  amends  his  complaint  between  the 
time  of  giving  notice  of  a  motion  for  a  receiver  and 
the  hearing  of  the  motion,  it  will  be  irregular ;  and 
the  motion  must  be  refused.  The  case  of  Gouthr 
waite  v.  Hippon,  1  Beavan's  Ch.  Rep.  54,  is  in  point ; 
and  there  the  counsel  for  the  defendant  argued  that 
it  was  irregular  because  the  notice  had  been  given 
on  a  record  which  no  longer  existed ;  and  that,  on 
the  existing  record,  no  notice  of  motion  had  been 
given. 

Prayer  or  demand  for  a  Receiver. 

Demand  or  prayer  for  a  receiver  in  a  complaint 
by  simple  contract  creditors  against  executors  where 
the  estate  is  alleged  to  be  insolvent :  And  (if  neces- 
sary) thai  a  receiver  may  be  appointed  by  this  honor- 
able court  to  collect  in  and  receive  the  outstanding 
personal  estate  and  effects  belonging  to  the  said  J. 
K.  [and  the  rents  and  profits  of  his  real  estate]. 
And  that  the  said  defendants  may  be  restrained  by 
the  injunction,  &c. 

Prayer  for  a  receiver  in  a  complaint  filed  by 
credito  rs  against  an  executor  of  a  debtor  who  died  at 
sea  and  where  the  merchandise  of  the  latter  was  also 
at  sea :  And  thai  a  proper  person  may  be  appointed 
by  this  honorable  court  to  collect  and  receive  the  out- 
standing personal  estate  of  the  said  W.  /SI,  and  par- 
ticularly to  receive  the  said  97  bales  of  cotton  now  on 
board  the  ship  JS.  as  aforesaid;  and  that  such  per- 
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son9  so  to  be  appointed  such  receiver,  may  be  author- 
ized or  may  be  at  liberty  to  lay  out  and  expend  a 
sufficient  sum  of  money  to  insure  the  safe  arrival  of 
the  said  cotton  in  JE, ;  and  may  be  directed  to  sell 
suck  cotton  when  ike  same  shall  arrive  in  Ni  Y.; 
and  to  receive  the  money  to  a/rise  .from  the  sale 
thereof  and  to  apply  a  sufficient  part  of  such  money 
in  repaying  what  he  shall  expend  in  respect  of  such 
insurance  as  aforesaid  and  in  paying  all  necessary 
and  proper  expenses  attending  the  receipt  and  sale  of 
the  said  cotton;  arid  to  pay  the  surplus  of  such 
money  into  this  court  in  trust  in  this  action.  And 
that  such  person,  so  to  be  appointed  such  receiver, 
may  be  directed  to  receive  all  such  dividends  and 
sums  of  money  as  shall  arise  and  be  paid  in  respect 
of  the  debts  of  these  plaintiffs  aforesaid.  And  that 
tJie  said  defendants,  J.  B.  <&c,  may  be  respectively 
restrained,  &c. 

Prayer  for  a  receiver  in  a  bill  by  legatees  against 
executors  in  trust,  where  misapplication  of  property 
is  charged:  And  thai  the  said  testator's  personal 
estate  now  outstanding  and  so  much  thereof  as  re- 
mains in  specie  may  be  collected  and  converted  into 
money  and  may  be  invested  and  secured  on  the  trusts 
of  the  said  will;  and  that  some  proper  person  may 
be,  appointed  to  collect  and  receive  the  said  personal 
estate.  And  that  the  said  defendant  may  be  ordered 
to  deliver  up  the  personal  estate  remaining  in  her 
hands  to  such  person;  and  may  be  restrained  from 
collecting  and  receiving  such  parts  thereof  as  are 
outstanding ;  and  that  the  said  defendant  may  be 

43 
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removed  from  acting  as  a  trustee  under  the  said  unU, 
&c. 

Prayer  for  a  receiver  in  a  partnership  snit :  And 
that  some  proper  person  may  be  appointed  to  take 
possession  of,  secure,  receive  and  collect  all  partner- 
ship debts  and  moneys  which  may  be  coming  to  the 
credit  of  the  said  copartnership.    And,  &c. 

Prayer  for  a  receiver  in  a  bill  to  remove  trustees : 
And  that  it  be  referred  to  a  referee  to  appoint  two 
other  persons  to  be  the  trustees  under  the  said  indent- 
ure in  their  place  and  stead;  and  thai,  in  the  mean 
time^  some  proper  person  may  be  appointed  to  receive 
and  collect  the  said  trust  estate  and  effects.    And,  &c. 
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No.  L 

Having  reference  to  page  289  of  the  text 
FORM  OF  REPORT  or  a  Rbohivbr  to  ground  motion  tor  a 

REVERENCE    IN     ORDER    TO     FIX    THE     LIABILITY    AND     A88R88 
SHAREHOLDERS  TOR  DEBTS  DUE   BT  A  BANK. ORDER  THEREON. 

— Advertisements,  Ac,  <feo. 
8TJPRBME  COURT. 


In  the  Matter 
The  Empire  City  Bank. 


To  the  Justice*  of  the  Supreme  Court : 

In  pursuance  of  an  order  made  by  Mr.  Justice  Gierke,  bearing 
date  the  fourteenth  day  of  August,  1855,  by  which  the  report  of 
the  receiver  of  the  above-mentioned  bank  and  a  list  of  the  stock- 
holders therein  was  referred  to  the  undersigned  with  directions, 
after  giving  notice  to  all  persons  concerned,  to  apportion  the  debts 
and  liabilities  of  the  said  bank  contracted  after  the  first  day  of 
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January,  1 850,  and  remaining  unsatisfied,  among  the  said  stock- 
holders ratably  in  proportion  to  their  stock  according  to  the  prin- 
ciples declared  in  an  act  of  the  Legislature  of  the  State  of  New 
York,  entitled,  "  An  act  to  enforce  the  responsibility  of  stockholders 
"  in  certain  banking  corporations  and  associations  as  prescribed  by 
uthe  Constitution,  and  to  provide  for  the  prompt  payment  of 
u  demands  against  such  corporations  and  associations,"  passed  6th 
April,  1840 ;  and  by  which  said  order  the  undersigned,  as  such 
referee,  was  directed  to  report  his  proceedings  to  said  justice  or 
some  other  justice  of  the  supreme  court  within  the  first  judicial 
district  of  the  State  of  New  York. 

I,  Stephen  Cambreleng,  the  referee  named  in  said  order,  do 
respectfully  report : — 

That  the  said  order  of  reference  was  delivered  to  me  for  execu- 
tion on  the  eighteenth  day  of  August,  1855 ;  and  that,  on  the 
fifteenth  day  of  September,  1855,  a  further  order  was  made  in  the 
said  above-entitled  matter,  by  Mr.  Justice  Clerke,  directing  the 
notice  to  the  stockholders  required  to  be  published  by  the  17th 
section  of  the  above-mentioned  act,  to  be  published  once  in  each 
week,  for  at  least  three  weeks,  in  the  Albany  Evening  Journal  and 
in  the  Evening  Post  That  I  thereupon  did  designate  and  appoint 
the  fifteenth  day  of  October,  1855,  at  twelve  o'clock  at  noon,  at 
my  office,  number  18  Wall  street,  in  the  city  of  New  York,  as  the 
time  and  place  of  hearing  the  matters  so  referred ;  and  that,  pur- 
suant to  the  directions  in  said  orders  contained,  I  caused  due  notice 
of  my  proceeding  to  make  the  said  apportionment  to  be  given  to 
all  persons  concerned  by  causing  a  notice  thereof  to  be  published 
in  the  said  Albany  Evening  Journal  and  in  the  Evening  Post,  the 
newspapeis  designated  in  said  last  mentioned  order,  for  the  period 
and  in  the  manner  in  said  order  directed,  affidavits  of  the  publica- 
tion of  which  said  notice  are  hereto  annexed,  marked  schedules  A 
and  B  respectively.  And  that  I  also  caused  said  notice  to  be 
served  on  such  of  the  said  stockholders  whose  residence  appeared 
by  said  list  to  be  in  the  city  and  county  of  New  York,  in  the  man- 
ner particularly  mentioned  in  the  affidavits  hereunto  annexed  and 
marked  schedules  C  and  D  respectively ;  such  notices  being  given 
to  each  stockholder  whose  name  appears  on  the  said  list  at  least 
ten  days  before  the  time  therein  designated  for  proceeding  on  said 
reference. 
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That,  pursuant  to  said  notice,  I  did,  at  the  time  and  place  so 
designated,  proceed  upon  the  matters  so  referred,  the  respective 
attorneys  and  counsel  of  the  said  receiver  and  of  sundry  of  the 
said  stockholders  attending  before  me,  as  also  sundry  of  the  said 
stockholders  in  person ;  and  that  I  proceeded  thereafter,  from  time 
to  time,  upon  said  matters  so  referred  until  the  twenty-ninth  day 
of  October,  1855,  on  which  day  an  order  was  delivered  to  me, 
bearing  date  the  said  twenty-ninth  day  of  October,  1855,  made  in 
the  above-entitled  matter  by  Mr.  Justice  Cowles,  by  which  order  it 
was  directed  that  the  proceedings  before  the  said  referee  in  this 
matter  for  the  apportionment  of  the  debts  of  the  Empire  City 
Bank  among  the  stockholders  thereof  be  delayed  and  suspended 
for  the  period  of  six  months  next  following  the  date  of  said  order. 
That  I  thereupon  adjourned  the  further  proceeding  on  said  refe- 
rence to  the  twenty-ninth  day  of  April,  1856,  on  which  day  I  again 
attended  at  my  said  office,  at  which  time  a  further  order  was 
delivered  to  me,  bearing  date  the  twenty-eighth  day  of  April,  1856, 
made  in  said  matter  by  Mr.  Justice  Roosevelt,  by  which  said  last 
mentioned  order  it  was  directed  that  the  apportionment  of  the 
debts  of  said  bank  on  the  stockholders  thereof  and  all  proceedings 
before  the  said  referee  for  such  apportionment  be,  and  the  same 
thereby  were,  suspended  for  the  period  of  six  months  next  follow- 
ing the  twenty-ninth  day  of  April,  then  instant 

That  I  thereupon  adjourned  all  further  proceedings  on  said 
reference  to  the  twenty-ninth  day  of  October,  1866,  on  which  last 
mentioned  day  I  again  proceeded  on  the  matters  so  referred,  the 
respective  attorneys  and  counsel  of  the  said  receiver  and  of  sundry 
of  the  said  stockholders  attending  before  me  as  also  sundry  of  the 
said  stockholders  in  person,  and  that  I  proceeded  thereafter,  from 
time  to  time,  on  said  reference  until  the  fifteenth  day  of  December, 
1856;  on  which  last  mentioned  day  I  caused  to  be  presented  to 
Mr.  Justice  Roosevelt  an  application  for  au  extension  of  the  time 
within  which  to  make  my  report  in  the  premises,  whereupon  the 
said  justice  did  grant  an  order,  dated  the  sixteenth  day  of  Decem- 
ber, 1856,  extending  said  time  for  the  term  of  ninety  days  from 
the  entry  of  said  order.  That  I  thereupon  continued  the  hearing 
and  proceedings  on  said  reference,  from  time  to  time,  until  the 
seventeenth  day  of  January,  1857,  on  which  day  an  order  was 
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delivered  to  me,  made  in  the  above-entitled  matter  by  Mr.  Justice 
Davies  and  dated  the  seventeenth  day  of  January,  1857,  by  which 
said  order  it  was  ordered  and  directed  that  the  said  referee  and  the 
said  receiver  be  and  they  were  thereby  severally  restrained  from 
any  further  proceedings  on  said  reference  and  in  and  about  making 
said  apportionment ;  and  that  all  further  proceedings  on  said  refe- 
rence and  apportionment  be  and  the  same  were  thereby  perpetually 
stayed. 

That  pursuant  to  the  directions  in  said  last  mentioned  order 
contained,  I  desisted  from  all  further  proceedings  on  the  said  refe- 
rence until  the  third  day  of  March,  1857,  on  which  said  last  men- 
tioned day  a  further  order  was  delivered  to  me,  made  in  the  above- 
entitled  matter  at  a  general  term  of  this  court,  before  Justices 
Mitchell,  Roosevelt  and  Davies,  and  dated  the  second  day  of 
March,  1857,  by  which  said  last  mentioned  order  it  was  ordered 
and  adjudged  that  the  said  order,  dated  the  seventeenth  day  of 
January,  1857,  be  and  the  same  was  thereby  in  all  things  reversed. 
That  I  thereupon  resumed  the  proceedings  on  said  reference  and 
proceeded  on  said  reference  from  time  to  time,  being  attended  by  the 
respective  attorneys  and  counsel  of  the  said  receiver  and  of  sundry 
of  the  said  stockholders,  and  by  sundry  of  the  said  stockholders  in 
person. 

And  I  do  further  report,  that  at  the  several  times  when  pro- 
ceedings were  had  before  me  under  the  said  first  mentioned  order 
of  reference  as  before  stated,  I  heard  the  allegations  and  proofs  of 
the  parties  interested  in  the  matters  so  referred  to  me,  and  pro- 
ceeded to  ascertain  the  persons  who  are  chargeable  as  stockholders 
for  the  debts  and  liabilities  contracted  as  aforesaid  and  the  amount 
chargeable  to  each,  according  to  the  rules  and  principles  declared 
in  the  said  act. 

That  after  hearing  said  proofs  and  allegations,  I  find  and  do 
accordingly  report — 

That  the  default  in  the  payment  of  any  of  the  debts  and  liabil- 
ities of  the  bank  was  made  on  the  ninth  day  of  December,  1854, 
and  at  no  other  time  before  that  day,  and  that  all  the  debts  and 
liabilities  of  said  bank  now  remaining  unsatisfied  were  contracted 
after  the  first  day  of  January,  1850. 

And  I  do,  pursuant  to  the  power  and  authority  vested  in  me  by 
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the  said  order  of  reference,  find,  decide  and  report  that  the  several 
persons  whose  names  are  particularly  mentioned  in  the  schedule  E, 
hereto  annexed  are  the  stockholders  of  the  said  Empire  City  Bank 
who  are  responsible  individually,  equally,  and  ratably  for  the 
amount  of  the  debts  and  liabilities  of  said  bank  so  as  aforesaid 
reported  by  the  receiver  thereof  to  this  court,  and  which  amount 
to  the  sum  of  one  hundred  and  forty  thousand  eight  hundred  and 
eighty-nine  dollars  and  eighty-one  cents  ($140,889-|V¥).  That  the 
amount  and  number  of  shares  of  the  said  stock  held  by  them 
respectively,  on  which  they  are  severally  responsible  as  aforesaid, 
is  stated  and  set  forth  in  schedule  E,  hereto  annexed,  opposite  to 
the  name  of  each  of  the  said  persons ;  and  that  the  stockholders 
so  as  aforesaid  named  in  said  schedule  E,  are  severally  liable  and 
responsible  to  pay  the  several  sums  set  forth  in  said  schedule  E, 
opposite  to  the  name  of  each  respectively ;  which  said  sums  I  do 
hereby  apportion  to  each,  as  aforesaid,  as  their  ratable  portion  of 
the  said  debts  and  liabilities  of  the  said  bank  so  as  aforesaid 
remaining  unsatisfied. 

And  I  do  further  report,  that  in  consequence  of  the  suspension 
of  proceedings  on  the  said  reference  under  and  by  virtue  of  the 
said  several  orders  hereinbefore  mentioned  and  the  limited  time 
within  which  this  my  report  is  required  to  be  made  to  this  court,  I 
have  been  unable  to  make  a  full  and  detailed  statement  of  facts  as 
they  appeared  before  me  in  proo£  in  relation  to  the  several  stock- 
holders and  the'  circumstances  affecting  their  liability,  as  herein- 
before stated,  but  have  annexed  hereto  the  proofs  taken  before  me. 

All  which  is  respectfully  submitted. 

Dated  New  York,  March  14,  A.  2>.,  1857. 

S.  CAMBRELENG, 

Referee* 
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SCHEDULE. 


Showing  the  persons  who  are  declared  to  be  Stockholders  of  the 
Empire  City  Bank  and  liable  to  be  assessed  for  the  debts  and 
liabilities  of  the  said  bank,  their  residence,  the  number  of  shares 
which  each  is  declared  to  hold  and  on  which  they  are  assessed, 
and  the  amount  of  debts  and  liabilities  of  the  said  bank  appro- 
priated to  each  of  the  stockholders. 


Names  of  Stockholders. 

• 

Residence. 

No.  of  Shares. 

Amount. 

W.A. 

W.  H.A. 

Ac. 

Ac. 

New  York. 
New  York. 

Ac 

Ac. 

120. 
88. 
Ac. 
Ac. 

$1,465  63. 
1,074  78. 
Ac. 
Ac. 

Nora.-— It  will  not  be  amiss  to  state  how  proceedings  were  commenced 
and  carried  through  against  the  Empire  Bank,  as  the  same  may  form  a 
precedent  for  future  cases. 

1.  The  following  affidavit  was  first  made: 
If  aw  York  Supreme  Court. 


In  the  matter 

of 

The  Empire  Bank. 


City  of  County  of  New  York,  ss. :  George  H.  Purser,  of  said  city,  being 
duly  sworn,  deposes  and  says,  that  he  is  a  creditor  of  the  Empire  City  Bank, 
a  banking  association  organized  under  the  laws  of  the  State  of  New  York, 
and  transacting  business  in  the  city  of  New  York ;  that  he  became  such 
creditor  by  virtue  of  certain  deposits  made  in  the  said  Empire  City  Bank 
since  the  first  day  of  January,  one  thousand  eight  hundred  and  fifty-two ; 
that  the  said  Empire  City  Bank  suspended  payment  on  the  ninth  day  of 
December,  one  thousand  eight  hundred  and  fifty-four ;  that  on  that  day  he 
was  and  that  he  now  is  a  creditor  of  the  said  Empire  City  Bank,  and  the  said 
the  Empire  City  Bank  was  and  now  is  indebted  to  this  deponent  in  the  sum 
of  nine  hundred  and  forty-five  dollars,  being  the  amount  remaining  due  to 
this  deponent  on  such  deposits  so  made  by  him  after  deducting  all  cheeks 
drawn  against  the  same ;  that  he  has  frequently  since  the  said  ninth  day  of 
December,  one  thousand  eight  hundred  and  fifty-four  applied  to  the  said 
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the  Empire  City  Bank,  and  demanded  payment  of  the  said  ram,  and  that  such 
payment  has  been  refused,  and  that  more  than  ten  days  elapsed  since  such 
refusal  And  this  deponent  further  saith  that  on  the  twelfth  day  of  Decem- 
ber last,  he  caused  his  check  upon  the  said  The  Empire  City  Bank  for  nine 
hundred  dollars,  part  of  the  balance  then  remaining  on  deposit  to  his  credit 
in  the  said  bank,  to  be  duly  presented  at  the  office  and  place  of  business  of 
said  bank  to  the  cashier  thereof,  and  that  payment  thereof  was  on  that  day 
refused;  and  that  more  than  ten  days  have  elapsed  since  such  refusal. 

And  this  deponent  further  says  that  he  has  been  informed  and  believes, 
that  the  said  The  Empire  City  Bank  have  paid  since  the  said  ninth  day  of 
December  last  to  its  creditors  other  than  bill  holders  and  depositors  the  sum 
of  fifty  thousand  dollars  or  thereabouts;  and  that  it  is  the  intention  of  the 
said  bank  to  pay  the  further  sum  of  twenty  thousand  dollars  or  thereabouts 
to  creditors  other  than  bill  holders  and  depositors,  before  making  payment 
to  the  depositors  or  to  this  deponent 

And  this  deponent  further  says,  that  the  said  The  Empire  City  Bank  is 
now  insolvent,  and  that  he  fears  that  injustice  will  be  done  to  this  deponent 
and  other  creditors,  unless  the  said  the  Empire  City  Bank  and  its  officers  be 
restrained  from  exercising  any  of  its  corporate  rights,  and  from  transferring 
any  of  its  assets  or  paying  out  any  of  its  property,  money  or  effects,  other- 
wise than  under  the  order  and  direction  of  this  court 

GEORGE  EL  PURSER, 

Sworn  before  me  the  12th  ) 
day  of  January,  1866.      > 

Gh>.  F.  Ald*n, 

Commr.  of  Deed*. 

2.  On  the  strength  of  this  affidavit,  a  justice  granted  the  following  order 
to  show  cause: 

At  a  Special  Term  of  the  Supreme  Court  of  the  State 
of  New  York,  held  at  the  City  Hall  of  the  city  of 
New  York,  the  18th  day  of  January,  one  thousand 
eight  hundred  and  fifty-five. 

Present— Hon.  James  J.  Roosevelt,  one  of  the  Justices  of  the  said  Court 


In  the  matter 

of 

The  Empire  City  Bank. 


On  reading  and  filing  the  affidavit  of  George  H.  Purser,  a  creditor  of  the 
Empire  City  Bank,  and  on  hearing  Mr.  J.  M.  Mason,  of  counsel  for  the  said 
George  H.  Purser,  It  is  ordered  that  the  said  the  Empire  City  Bank  show 
cause  before  one  of  the  justices  of  this  court,  at  a  Special  Term  at  Chambers, 
the  17th  day  of  January  instant,  at  12  o'clock  at  noon  of  that  day,  why  an 
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order  should  Dot  be  nude  declaring  the  said  The  Empire  City  Bank  insolv- 
ent, and  why  an  injunction  should  not  issue  restraining  the  said  The  Empire 
City  Bank  and  its  officers  from  exercising  any  of  its  corporate  rights,  or  any 
rights  or  privileges  granted  to  it  by  lav,  and  from  collecting  or  receiving 
any  debts  or  demands,  and  from  paying  oat  or  in  any  way  transferring  or 
delivering  to  any  person  any  of  its  property,  money  or  effects,  and  why  a 
receiver  of  the  property  of  the  said  The  Empire  City  Bank  should  not  be 
appointed.  And  in  the  mean  time  and  until  the  farther  order  of  this  court* 
it  is  hereby  ordered  that  the  said  The  Empire  City  Bank  and  its  officers  be 
restrained  and  enjoined  from  paying  out  or  in  any  way  transferring  or  deliv- 
ering to  any  person  or  persons  whomsoever  any  moajey  or  assets  of  the  said 
the  Empire  City  Bank,  or  incurring  any  debts  or  obligations  of  any  kind 
whatsoever. 

And  it  is  farther  ordered  that  a  copy  of  this  order  and  of  the  affidavit  on 
which  the  same  is  founded,  be  served  upon  the  president  or  cashier,  or  one 
of  the  directors  of  the  said  The  Empire  City  Bank,  at  least  two  days  before 

the  return  day  of  this  order. 

J.  J.  ROOSEVELT. 
A  copy.    Riohd.  B.  Connolly,  . 

Clerk. 

8.  Then  came  the  argument  thereon. 

4.  The  judge's  opinion,  declaring  the  bank  to  be  insolvent*  which  will  be 
found  at  page  260  of  the  present  work. 

5.  And  the  consequent  judgment  order,  which  will  also  be  seen  at  page 
262,  note  (a). 

6.  The  following  order  for  publication  against  stockholders.  ' 

SUPREME  COURT. 


In  the  matter    * 
of 
The  Empire  City  Bank. 


Let  the  notice  to  stockholders  in  the  above  matter  required  to  be  pub- 
lished by  the  seventeenth  section  of  the  act  of  the  legislature  of  the  State  of 
New  York,  entitled  "  An  act  to  enforce  the  responsibility  of  stockholders  in 
certain  banking  corporations  and  associations,  as  prescribed  by  the  Consti- 
tution, and  to  provide  for  the  prompt  payments  of  demands  against  such 
corporations  and  associations,"  passed  April  5,  1849,  be  published  once  in 
each  week  for  at  least  three  weeks,  and  let  such  publication  be  made  in 
"  The  Albany  Evening  Journal,"  being  the  paper  designated  by  law  for  the 
publication  of  legal  notices,  and  in  "  The  Evening  Post*"  a  paper  printed  in 
the  county  where  the  chief  office  for  conducting  the  business  of  TTie  Empire 
City  Bank  was  located. 

Dated  2few  Turk,  September  15,  I860. 

j..  W.  CJuERIlE 
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V.  Notice  or  Advertisement  pursuant  to  the  above  order. 

NEW  YORK  SUPREME  COURT. 

In  the  Matter  or  the  Empire  Crrr  Bank. 

In  pursuance  of  an  order  of  the  Supreme  Court,  made  in  the  above- 
entitled  matter,  beariug  date  the  fourteenth  day  of  August,  one  thou- 
sand eight  hundred  and  fifty-five,  whereby  the  report  of  the  United  States 
Trust  Company  of  New  York,  receiver  of  the  Empire  City  Bank,  and  the  list 
and  statement  of  the  persons  who,  since  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  fifty,  were  stockholders  of  the  said  Empire  City 
Bank,  the  nominal  amount  of  stock  held  by  each,  and  the  residence  of  each 
stockholder,  so  far  as  the  same  could  be  ascertained,  were  referred  to  the 
undersigned,  with  directions  to  the  said  referee,  after  giving  notice  to  all 
persons  concerned,  to  apportion  the  debts  and  liabilities  of  said  bank  con- 
tracted after  the  first  day  of  Jannary,  one  thousand  eight  hundred  and  fifty, 
and  remaining  unsatisfied,  among  said  stockholders,  ratably,  in  proportion 
to  the  stock,  according  to  the  principles  declared  in  the  act  of  the  legisla- 
ture of  the  State  of  New  York,  entitled  "  An  act  to  enforce  the  responsibility 
of  stockholders  in  certain  banking  corporations  and  associations,  as  pre- 
scribed by  the  constitution,  and  to  provide  for  the  prompt  payments  of 
demands  against  such  corporations  and  associations,*  passed  April  5, 1849— 
Notice  is  hereby  given  to  the  stockholders  of  said  Empire  City  Bank,  whose 
names  appear  on  the  said  list,  that  I  have  been  appointed  by  the  said  Su- 
preme Court  as  referee  in  the  said  matter,  and  that  I,  the  said  referee,  will 
proceed  with  the  hearing  of  the  matters  so  referred  to  me  on  the  fifteenth 
day  of  October  next,  at  twelve  o'clock  at  noon  of  that  day,  at  my  office,  num- 
ber 18  Wall  street  in  the  city  of  New  York,  and  that  I  will  then  and  there 
hear  the  proofs  and  allegations  of  all  persons  interested  in  the  matter  refer- 
red, and  particularly  will  ascertain  the  persons  who  are  chargeable  as  stock- 
holders for  the  debts  and  liabilities  so  contracted  as  aforesaid,  and  the  amount 
chargeable  to  each,  according  to  the  rules  and  principles  declared  in  the  said 
act 

The  following  is  a  list  of  the  stockholders  of  the  said  Empire  City  Bank, 
as  appears  by  the  said  list,  and  to  whom  this  notice  is  given: 

William  Adams,  Daniel  Jackson, 

William  H.  Adams,  8.  L.  Jones  &  Co, 

Charles  Abernathy,  Solomon  Johnson, 

Cornelius  V.  Anderson,  Samuel  H.  Jordan, 

Jonathan  W.  Allen,  T.  Jones, 

cVe.,  Ac, 

Dated  New  York,  September  11, 1855. 

STEPHEN  CAMBRELENO, 
Knox  *  Mason,  Reft 

Attorney  for  Receiver*. 
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8.  Orders,  on  applications  of  shareholder*,  extending  time  for  the  ref- 
eree to  make  his  report  Also,  report  of  the  referee  requiring  farther  time, 
on  the  ground  that  it  would  be  impossible  to  complete  the  apportionment  of 
debts  and  liabilities  within  the  space  of  time  then  left;  and,  order  granting 
additional  time. 

9.  Report  of  referee,  which  see,  page  677,  ante,  and  order  to  show  cause. 

10.  Exceptions. 

11.  Judgment-order  of  apportionment    See  No.  3,  pott 

12.  Final  order  of  confirmation  and  judgment 

All  these,  with  secondary  orders  and  reports,  were  pat  together  in  the 
clerk's  office  so  as  to  form  a  judgment-roll. 


No.  2. 


(Having  reference  to  page  289  of  the  text) 

OPINION  or  Justicb  Mitchell,  touching  thb  Liability  of 
Stockholders  of  a  Banking  Association. 


In  the  Matter 

0/ 

Thb  Empire  City  Bank. 


By  the  Court, — Mitchell,  J.  (17  September,  1857.) 

The  Empire  City  Bank  is  a  banking  association,  organized  since 
1st  January,  1850.  On  Oth  December,  1854,  it  stopped  payment 
In  January,  1855,  a  creditor  of  the  bank  applied  for  an  injunction 
against  the  bank,  and  for  a  receiver,  and  further  proceedings  under 
the  act  of  April  5th,  1849.  After  hearing  him,  and  other  cred- 
itors and  the  bank,  and  examining  witnesses,  an  order  was  made 
at  Special  Term,  on  the  29th  of  January,  1855,  declaring  the  bank 
insolvent    The  United  States  Trust  Company,  incorporated  under 
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the  act  of  April  12th,  1853,  was  appointed  receiver;  an  assign- 
ment made  to  S.  Barker  and  others  was  declared  void ;  and  the 
assignees  and  the  bank  and  its  officers  were  directed  to  transfer  all 
the  property  to  the  receiver.  An  injunction  was  also  granted,  and 
Stephen  Cambreleng  was  appointed  referee  for  the  purposes  of  the 
act  of  1849,  Ac. 

On  5th  May,  1855,  the  time  to  declare  a  dividend  among  the 
creditors  was  extended  ninety  days. 

On  14th  August,  1855,  the  receiver  made  a  report,  and  it,  with 
the  list  of  stockholders  accompanying  it,  was  referred  to  the  same 
referee,  who  was  to  apportion  the  debts  and  liabilities  of  the  bank 
contracted  after  1st  January,  1850,  among  the  stockholders.  This 
report  also  contained  a  list  of  the  creditors  of  the  bank  and  of  the 
amount  due  to  each,  with  other  schedules. 

The  referee  appointed  the  15th  of  October,  1855,  as  the  day 
for  hearing  the  parties,  and  pursuant  to  an  order  of  the  Court, 
caused  notice  thereof  to  be  advertised  in  the  Albany  Evening  Jour- 
nal and  the  New  York  Evening  Post,  and  to  be  served  on  the  stock- 
holders whose  residence  appeared  by  said  list  to  be  in  the  city  of 
New  York. 

On  29th  October,  1855,  on  a  motion  by  a  stockholder  opposed 
by  the  receiver,  it  was  ordered  that  the  proceedings  before  the 
referee  in  the  matter  of  the  apportionment  be  suspended  for  six 
months  thereafter,  with  liberty  to  the  petitioners  to  apply  for  a 
further  extension. 

The  referee  thereupon  adjourned  the  hearing  to  2tth  April, 

1856.  On  the  previous  day  an  order  was  made  suspending  the 
apportionment  for  six  months  from  29th  April,  1856,  and  the 
reference  was  accordingly  adjourned  to  29th  October,  1856.  On 
16th  December,  1856,  the  referee  obtained  an  order  allowing  him 
ninety  days  thereafter  to  complete  his  report.    On  17th  January, 

1857,  an  order  was  made  perpetually  staying  all  proceedings  of  the 
referee,  under  the  supposition  that  by  the  delay  all  jurisdiction  was 
lost.  This  order  was  reversed  at  the  General  Term  on  2d  March, 
1857,  without  directly  passing  on  that  point  During  this  refer- 
ence the  referee  heard  the  allegations  and  proofs  of  the  parties 
interested.  He  presented  his  report  on  16th  March,  1857,  and  an 
order  was  made  that  it  be  confirmed  unless  cause  to  the  contrary 
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should  be  shown  at  a  specified  day.  That  time  was  extended  and 
notice  of  it  given  to  all  who  appeared  before  the  referee,  and  they 
have  been  heard  by  their  counsel. 

1st  This  report  contains  the  names  of  all  stockholders  who 
(in  the  opinion  of  the  referee)  are  chargeable,  their  residence,  the 
number  of  shares  owned  by  each,  and  the  amount  apportioned  to 
or  to  be  paid  by  each.  It  also  contains  the  evidence  taken  by  the 
referee. 

Had  the  referee,  or  the  court  or  justice  lost  jurisdiction  by  the 
delay  ?  Whether  the  act,  in  prescribing  the  time  within  which 
certain  acts  should  be  done,  did  so  to  prevent  action  under  it  if 
there  were  delay  beyond  that  time,  or  to  secure  prompt  and  imme- 
diate attention,  is  best  determined  by  its  objects  and  purposes.  In 
the  latter  case  it  was  merely  directory  as  to  time.  So  is  every  pro- 
vision of  an  act,  as  to  time  and  manner,  which  enjoins  a  public 
duty,  and  is  made  to  enforce  its  prompt  performance. 

The  Constitution  of  1848  (Article  8),  declares  that  dues  from 
corporations  shall  be  secured  by  such  individual  liability  of  the 
corporators  and  other  means  as  may  be  prescribed  by  law ;  and 
that  stockholders  in  every  banking  association  issuing  bank  notes 
after  1st  January,  1850,  shall  be  individually  responsible  to  the 
amount  of  their  respective  shares  for  all  its  debts  and  liabilities 
contracted  after  that  day.  A  duty  was  thus  imposed  on  the  legis- 
lature to  point  out  the  mode  in  which  this  liability  should  be 
enforced;  and  accordingly,  on  5th  April,  1849,  it  passed  the  law 
under  which  these  proceedings  are  taken.  It  will  be  found  that 
every  provision  is  made  with  a  view  to  insure  dispatch,  and  to 
enforce  the  responsibility  of  the  stockholder,  and  not  with  a  view 
to  exonerate  him  from  a  liability  which  the  Constitution  imposed 
upon  him. 

Accordingly  the  act  is  entitled,  An  Act  to  enforce  the  respon- 
sibility of  Stockholders.  In  an  action  against  the  corporation  for 
a  sum  exceeding  $100,  the  plaintiff  is  entitled  to  judgment  at  the 
end  of  twenty  days,  although  the  defendant  puts  in  an  answer, 
unless  a  judge  orders  a  stay  until  the  issue  be  tried  (§  5).  If  an 
execution  be  returned  unsatisfied,  the  company  is  at  once  declared 
insolvent ;  and  the  same  result  follows  if  it  neglect  to  pay  any 
debt  for  ten^  days  after  demand  of  payment,  unless  the  judge  shall 
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deem  it  "  clearly  solvent  *  (§§  7,  8).  Then  it  is  enjoined  from 
transferring  any  property,  and  a  receiver  is  to  be  appointed  of  its 
effects.  The  receiver  is  to  convert  the  securities  into  cash,  with  the 
least  possible  delay,  and  may  sell  at  auction  any  of  its  demands ; 
and  within  90  days  from  his  appointment,  is  to  declare  a  dividend 
of  all  cash  in  his  hands,  unless  the  time  be  extended  by  a  justice 
of  the  8upreme  Court,  which  shall  not  be  for  more  than  90  days 
(§  12).  Clearly  this  section  did  not  mean  that  if  he  neglected  to' 
do  for  20  days  beyond  the  time  prescribed  what  he  was  ordered  to 
do  in  90  days,  that  he  was  not  to  do  it  at  all.  When  it  ordered 
him  to  proceed  with  the  least  possible  delay  to  perform  a  duty  in 
which  the  public  was  concerned,  it  did  not  mean  that  his  delay  for 
a  week,  or  a  month,  or  a  year  should  deprive  the  public  of  tha 
only  remedy  provided  for  it,  or  should  exonerate  the  stockholders 
and  leave  the  creditors  without  any  redress ;  for  section  1  declares 
that  this  tt  responsibility  is  to  be  enforced  as  thereafter  provided, 
and  in  no  other  manner" 

It  is  plain  that  the  object  of  the  act  can  be  accomplished  only 
by  regarding  the  injunctions  m  it  against  delay,  and  to  do  certain 
acts  within  a  limited  time  as  directory,  making  it  the  duty  of  the 
officer  to  act  within  that  time,  but  not  avoiding  his  acts  if  he  delay. 
It  is  like  the  case  of  a  brigadier-general  who  was  required  by  law  to 
appoint  a  court-martial  on  or  before  the  1st  June  in  each  year.  The 
appointment  made  after  that  day  was  valid.  In  the  same  spirit,  it 
is  enjoined  on  the  referee  to  make  his  report  of  the  apportionment 
of  the  liabilities  among  the  stockholders  at  the  first  special  term 
of  the  supreme  court  after  the  expiration  of  six  weeks  from  his 
appointment,  or  within  such  further  period  not  exceeding  90  days 
as  the  justice  may  grant.  Clearly  the  remedy  prescribed  as  the 
only  remedy  by  the  act,  and  required  by  the  Constitution,  waa  not 
to  be  lost  by  the  delay  of  the  referee,  or  by  the  court  granting 
more  delay  than  the  law  authorised.  With  the  same  view,  section 
23  declares  that  neither  the  dividends,  nor  the  apportionments  of 
the  debts  shall  be  delayed  or  suspended  by  reason  of  the  pending 
of  any  litigation  for  or  against  the  company,  unless  directed  by  a 
justice  of  the  court ;  and  such  delay  shall,  in  no  case,  exceed  one 
year.  No  one  will  suppose  that  the  receiver,  by  delaying  to  make 
dividends,  would  be  exonerated  from  paying  the  money  which  he 

44 
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held.  The  same  law  applies  to  that  duty  as  to  making  the  appor- 
tionment of  the  liabilities.  Delay,  in  either  case,  is  a  fault  to  be 
met  by  the  court  enforcing  performance  of  duty  as  promptly,  and 
as  nearly  within  the  time  required,  as  possible,  and  not  by  creating 
interminable  delays  by  vacating  the  only  remedy  provided  by  the 
statute. 

This  seems  so  clearly  the  true  meaning  of  the  law,  that  it  is 
unnecessary  to  examine  whether  there  was  any  delay  not  sanctioned 
by  the  law. 

2d.  Can  a  stockholder  who  has  a  claim  against  the  company 
offset  it  against  his  liability  f 

The  statute  makes  no  provision  for  any  offcet,  and  by  necessary 
implication  forbids  it,  by  directing  the  apportionment  of  the  liabil- 
ities to  be  made  among  the  stockholders  "  ratably  in  proportion  to 
u  their  stock,"  (§  16).  It  thus  establishes  an  invariable  rule  as  to 
the  amount  to  be  paid  by  each ;  that  is,  as  the  whole  number  of 
shares  is  to  his  stock,  so  are  all  the  liabilities  to  his  share  of  the 
liabilities-.  It  corresponds  with  the  Constitution,  which  makes  the 
stockholders  "  responsible  to  the  amount  of  their  respective  shares." 
This  is  a  responsibility  to  creditors,  and  it  announces  to  them  and 
to  the  stockholders  that  whatever  the  debts  of  the  company  may 
be,  each  stockholder  (if  the  company  become  insolvent)  is  not  only 
to  pay  up  his  stock  in  full,  if  that  has  not  been  done,  but  is  to 
pay,  if  necessary,  a  sum  equal  to  the  whole  par  value  of  his  shares. 
This  he  is  to  pay,  not  to  the  company — he  does  not  owe  it  to  the 
company — but  to  or  for  the  creditors ;  and  if  he  be  a  creditor,  he 
is  to  come  in  with  the  other  creditors  for  his  dividend.  As  he 
does  not  owe  this  extra  payment  to  the  company,  but  to  the  cred- 
itors, there  is  no  reason  to  offset  a  debt  due  by  the  company  to 
him.  It  is  unlike  a  bankrupt  or  insolvent  law.  There  all  that  the 
assignees  can  claim  of  a  debtor  to  the  insolvent  is  the  debt  due  to 
the  latter ;  that  debt  is  interpieted  or  declared  to  mean  the  balance 
of  accounts  between  debtor  and  creditor. 

Here  the  stockholder  is  not  sued  for  a  debt  due  to  the  company, 
but  is  required  to  contribute  for  the  benefit  of  the  creditors  a  sum 
in  proportion  to  his  stock  which  he  (by  implication  of  law)  agreed 
to  contribute  for  this  specific  purpose  when  he  subscribed  to  the 
stock.    No  such  offset  can  be  allowed. 
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It  would  follow  from  the  simple  rule  of  proportioo  laid  down 
by  the  act  for  the  referee,  and  also  from  its  omission  to  give  him 
any  power  to  inquire  what  stockholders  are  able  to  pay  their  assess- 
ments, that  the  assessment  is  to  b  <  made  without  reference  to  the 
solvency  or  insolvency  of  the  stockholders.  Courts  of  equity  when 
they  take  that  matter  into  consideration,  do  it  under  the  broad 
principles  which  regulate  their  conduct  and  not  under  a  statutory 
power. 

3d.  What  class  of  persons  is  responsible  as  stockholders  f  The 
third  section  throws  this  responsibility  primarily  on  the  person  who 
is  a  stockholder  at  the  time  the  debt  or  liability  is  contracted  by 
the  company ;  but  also  shows  there  that  it  may  be  shifted  entirely 
from  him  to  another,  declaring  that  he  shall  be  exonerated  in 
respect  to  any  stock  which  shall  have  been  tranrferred  on  the  books 
of  the  company  (previous  to  any  default  in  the  payment  of  such 
debt  or  liability)  to  a  resident  of  this  State  of  full  age,  in  good 
faith  and  without  any  intent  to  evade  such  responsibility ;  and  the 
assignee  is  made  responsible  to  the  extent  of  such  stock  in  the 
same  manner  as  if  he  had  been  the  owner  at  the  time  of  the  con- 
tracting of  the  debt,  with  the  same  power  to  transfer  this  liability 
to  another  by  like  assignment. 

In  several  instances,  the  stock  of  the  company  was  pledged  by 
the  owners  of  it  to  persons  lending  money  to  them,  and  then 
transferred  on  the  books  of  the  company  to  the  lender ;  and  the 
question  has  been  raised,  "  Can  the  holder  be  made  liable  in  such 
"case!" 

In  Roosevelt  v.  Brown  (1  Kernan,  148),  the  court  of  appeals 
held  the  holder  in  such  case  liable  under  the  act  of  1811.  The 
judges  giving  their  opinions,  rested  them  on  the  previous  uniform 
decisions  in  this  State,  on  the  policy  of  the  law,  which  was,  that 
the  creditor  might  have  to  look  only  at  the  books  of  the  company, 
and  who  were  stockholders  there,  in  order  to  know  whom  he  should 
trust;  and  on  the  fact  that  "stockholder"  meant  the  persons  hold- 
ing the  stock  or  its  certificate,  and  having  the  right  resulting  from 
his  having  his  name  on  the  books  of  the  company,  and  that  where 
the  right  existed,  there  the  liability  extended. 

The  constitution,  we  have  seen,  imposes  this  liability  on  the 
44  stockholder,'9 — a  tenia  which  had  acquired  by  decisions  a  precise 
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meaning.  The  legislature  cannot  take  away  that  liability  from 
that  class,  although  it  may  extend  it  to  others  within  its  equity. 
The  second  section  may  therefore  mean  (what  its  language  literally 
expresses,)  that  the  term  "  stockholder "  shall  apply  to  such  as 
appear  on  the  books  to  be  such,  and  not  only  to  them,  "  but  also 
"  to  every  equitable  owner  of  stock,  although  the  same  may  appear 
"  on  snch  books  in  the  name  of  another  person.9'  But  assuming 
that  a  liability  of  two  sets  of  persons  is  not  intended,  (as  the  other 
provisions  of  the  act  in  many  instances  indicate,)  then  the  question 
is  what  was  meant  by  " equitable  owner  of  $toekn  in  this  case ?  It 
is  a  term  used  (unless  something  shows  a  contrary  intent)  simply 
in  contradistinction  to  the  legal  owner,  and  assumes  that  there  is 
also  a  legal  owner  having  the  legal  title.  As  when  stock  is  held 
by  one  on  the  books  expressly  as  trustee  for  another ;  the  legal 
title  would  be  in  the  first,  the  equitable  title  in  the  other,  and  if  the 
first  described  himself  as  trustee,  the  creditors  of  the  company 
would  thereby  receive  notice  that  they  were  to  give  credit  not  to 
him  but  to  another. 

But  the  borrower  of  money  who  has  transferred  on  the  books 
of  the  company  his  stock  to  the  lender  even  as  security,  has  passed 
to  the  latter,  who  has  accepted  it,  a  title  which  on  its  face  is  per- 
fect in  the  latter,  and  enables  him  to  transfer  a  perfect  title  to  any 
bonafide  purchaser.  He  no  longer  owns  the  stock,  but  has  a  right 
to  have  it  restored  to  him,  not  on  demand,  but  on  complying  with 
a  condition — paying  the  amount  of  the  loan  and  interest.  He  has 
given  to  the  other  and  the  other  has  accepted  (until  a  re-transfer  be 
made)  all  the  rights  of  a  stockholder ;  and  with  those  rights,  as 
was  said  in  Roosevelt  v.  Brown,  the  pledgee  assumes  the  liabilities 
of  a  stockholder.  It  is  because  the  book  (if  correctly  kept)  is  the 
evidence  of  liability  that  the  company  is  required  to  keep  a  book 
containing  the  names  and  residences  of  the  original  stockholders 
and  of  the  assignees,  and  of  the  number  of  shares  held  by  them 
respectively ;  creditors  are  to  look  to  it  and  from  it  to  learn  whom 
they  may  trust.  It  was  said  the  book  is  only  presumptive  evidence, 
and  that  its  effect  may  be  repelled  under  the  latter  part  of  the 
fourth  section.  This  does  not  diminish  the  force  of  the  argument, 
that  those  truly  entered  on  the  books  as  stockholders  are  liable. 
The  facts  contained  in  the  books  are  true.    The  lender  chose  to 
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become  the  assignee  to  protect  himself  and  prevent  the  borrower 
from  being  able  to  transfer  the  stock.  The  latter  part  of  section 
four  applies  only  when  some  one  has  made  an  entry  that  is  false  or 
authorized  by  the  assignee. 

The  referee  has  adopted  a  different  rule  in  some  instances,  as 
when  Poillon  was  charged  and  Henry  Leger  discharged  from  his 
part  of  240  shares.  The  report  in  this  and  similar  cases  will  be 
corrected  accordingly. 

John  P.  Hone  is  charged  by  mistake  with  his  part  of  20  shares 
only;  he  held  120 ;  the  calculation  should  be  on  the  last  number. 

The  United  States  Fire  Insurance  Company,  pledgee  and  holder 
of  eight  hundred  shares  transferred  to  it  on  the  books  of  the  bank, 
should  be  charged  as  holder  of  those  shares,  instead  of  Sloan  and 
Leggett,  the  pledgers. 

Charles  B.  Conant  under  like  circumstances,  to  be  charged  as 
holder  of  108  shares  in  place  of  John  B.  Wickersham.  Wm.  B. 
Scott  &  Co.  to  be  charged  under  like  circumstances,  as  holder  of 
120  shares  charged  to  Peter  Poillon,  jun. 

The  Chatham  Bank  to  be  charged,  under  like  circumstances,  as 
holder  of  40  shares  charged  to  Hiram  Fuller. 

James  Struthers  lent  to  Sloan  <fe  Leggett  $800  in  November, 

1854,  on  a  note  of  30  or  60  days,  and  a  pledge  and  transfer  to 
Struthers  of  80  shares  of  the  stock.  The  note  was  paid  at  its 
maturity,  but  whether  that  was  in  December,  1 854,  or  January, 

1855,  and  after  proceedings  commenced  against  the  bank,  Struthers 
(on  whom  the  burthen  of  making  out  his  defence  lies)  does  not 
show.  The  note  is  not  produced,  and  is  supposed  to  be  lost.  If 
payment  before  the  commencement  of  these  proceedings  would 
discharge  Struthers,  it  is  not  proved.  (Mr.  Struthers'  counsel 
admits  in  his  points  that  the  bank  failed  9th  December,  1854, 
before  the  note  matured.)  At  the  time  of  payment  the  certificate 
of  stock  was  handed  over  to  Sloan  <fc  L.'s  assignees  with  a  power 
of  attorney,  probably  executed  by  Struthers,  but  it  was  not  trans- 
ferred on  the  books  of  the  bank.  The  act  (§  8)  shows  how  a 
liability  may  be  discharged,  and  makes  an  essential  to  that  purpose 
a  transfer  on  the  bookt  of  the  bank  previous  to  any  default  in  the 
payment  of  any  debt  or  liability,  as  to  which  it  proceeded  against. 
It  does  not  give  this  effect  to  an  agreement  to  transfer  nor  to  a 
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legal  obligation  to  transfer,  nor  to  payment ;  but  it  notifies  the 
stockholders  and  the  creditors  that  exoneration  from  the  constitu- 
tional liability  can  be  obtained  only  in  one  way — by  a  transfer  on 
the  books. 

Although,  therefore,  payment,  as  between  the  lender  and  bor- 
rower gives  the  latter  a  right  to  have  the  stock  transferred  to  him, 
it  does  not  make  him  a  stockholder  and  transferee  of  the  stock  as 
against  creditors. 

On  the  principles  before  stated  S  truth  ere  became  primarily  lia- 
ble as  soon  as  the  stock  was  transferred  to  him.  He  is  accordingly 
to  be  charged  as  holder  of  80  shares  charged  to  Sloan  &  Leggett 

The  loan  made  to  Sloan  &  Leggett  by  Thos.  W.  Pearsall,  does 
not  differ  in  substance  from  the  preceding  one.  The  stock  (100 
shares)  was  transferred  to  Pearsall  on  the  books  of  the  company, 
as  collateral  security,  and  has  since  been  paid ;  but  at  what  time 
does  not  appear,  and  Pearsall  never  re-transferred  the  stock  on  the 
books  of  the  company.  He  must  be  charged  as  holder  of  100 
shares,  charged  to  Sloan  &  Leggett 

Wm.  J.  Staples  claims  to  be  exonerated  from  liability,  because 
he  sold  his  stock  7th  November,  1 854,  at  auction,  to  Sloan  &  Leg- 
gett, and  passed  over  his  certificate  with  power  of  attorney,  and 
was  paid  the  purchase  money  ;  but  he  did  not  cause  the  name  of 
the  assignee  to  be  entered  on  the  books  previous  to  default  in  pay- 
ment by  the  bank,  and  so  omitted  that  which  the  third  section 
makes  an  essential  to  an  exoneration  from  a  liability  which  he  once 
assumed.    His  objection  to  tlie  report  is  disallowed. 

Eighteen  exceptions  are  taken  by  nine  various  parties,  for 
whom  Messrs.  J.  D.  and  T.  D.  Sherwood  and  Judge  Edmonds 
appeared  (No.  24) ;  they  are  alike  in  form.  Some  of  them  have 
been  already  noticed ; — as,  that  the  report  was  not  made  in  due 
time ;  that  certain  stockholders  claim  an  offset,  as  the  rule  in  case 
of  pledged  stock,  or  stock  sold  but  not  transferred. 

It  is  objected  that  the  account  presented  by  the  receiver  to  the 
court,  and  by  it  referied  to  the  referee,  was  irregular,  because  it  did 
not  contain  in  all  instances  a  particular  account  of  the  debts  and 
liabilities.  There  is  nothing  to  show  that  it  did  not  contain  as 
particular  an  account  as  the  receiver  could  furnish.  If  it  did  not, 
the  remedy  for  any  one  injured  was  to  apply  to  the  court  to  have 
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it  rectified.  A  defect  in  the  report  could  not  take  away  the  juris- 
diction oyer  the  proceeding,  which  the  court  acquired  when  the 
first  order  to  show -cause  was  granted ;  any  subsequent  non-com- 
pliance did  not  take  away  jurisdiction.  It  is  not  shown  that  any 
such  omission  can  in  any  way  affect  the  rights  of  the  objectors ; 
no  one  can  object  to  an  informality,  in  which  another  only  has  an 
interest.  These  answers  apply  also  to  the  sixth  exception,  that  the 
list  of  stockholders  presented  by  the  receiver  did  not  contain  the 
residence  of  each  stockholder.    If  anv  stockholder  who  has  not 

m 

appeared  has  not  received  notice  in  consequence  of  this  omission, 
and  has  sustained  any  injury  thereby,  the  Court  would  give  him  a 
hearing,  but  not  vacate  the  whole  proceeding  en  that  account. 
The  same  answer  applies  to  the  thirteenth  exception. 

The  ninth  exception  is,  that  the  receiver  did  not  pay  over  the 
cash  in  his  hands  before  making  his  report  in  August,  1 855.  If 
this  is  so,  it  neither  increases  nor  diminishes  the  amount  of  the 
liability  of  the  stockholders.  The  cash  in  hand  must  have  been 
credited  against  the  liabilities  of  the  company  (unless  properly 
reserved  for  other  purposes),  before  the  assessment  was  calculated 
among  the  stockholders. 

The  eleventh  exception  was  waived,  as  the  amount  was  but  a 
few  dollars.  The  fourteenth  exception,  that  sundry  stockholders 
who  are  liable  were  not  so  reported  by  the  referee,  has  been 
allowed  in  part,  by  directing  certain  corrections  of  the  report. 

The  third  exception  states  that  the  referee  allowed  four  certain 
debts  as  valid,  which  it  alleges  are  not  valid. 

1st  A  loan  by  Beebe  <fe  Co.  to  the  bank  for $3,730  94 

2d.   A  deposit  by  the  Sixpenny  Savings  Bank  ... .   7,011  30 

3d.  A  deposit  by  the  Treasurer  of  the  State 16,056  01 

4th.  Certain  claims  allowed  to  certain  persons  by 
referees  appointed  in  a  judicial  proceeding, 
amounting  altogether  to 59,851  40 

The  .first,  it  was  admitted,  has  been  paid  in  full.  The  third 
probably  has  been  paid  in  part.  As  to  the  fourth,  the  receiver 
denies  the  legality  of  the  recovery,  and  means  to  test  the  question 
by  appeal.    But  it  is  plainly  the  policy  of  this  law,  that  the  assess- 
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ment  on  the  stockholders  and  the  collection  of  the  assessments 
shall  not  be  delayed  by  litigated  claims  pending  in  court,  whether 
brought  by  or  against  the  bank ;  or  by  an  inadvertent  omission 
and  credit  the  bank  with  a  payment  of  a  small  debt  due  by  it. 

A  perfect  remedy  can  be  given  to  the  stockholder  by  the  Court 
when  the  whole  affairs  of  the  bank  are  finally  closed  up,  by  order- 
ing the  re-payment  to  each  stockholder  of  any  amount  which  he 
may  have  paid  in  excess  of  his  proper  share. 

The  report  of  the  receiver  contained,  (as  I  infer  from  the  list 
annexed  to  the  referee's  report,)  this  memorandum  in  the  list  of 
stockholders : 

Fames  Stockholder*.  BesJdence.  No.  of  Bhmraa. 

E.  F.  Purdy,  trustee,  New  York,  51 

Proof;  in  some  way,  was  given  to  the  referee,  that  Mr.  Purdy 
had  bought  these  shares  as  trustee  for  the  bank.  He  contends  that 
the  shares  were  thus  extinguished ;  that  no  transfer  can  be  made 
to  a  trustee  for  a  bank,  but  must  be  made  to  it  directly,  (1R.8. 
591,  §  ?•) 

The  Revised  Statutes  forbid  any  corporation  reducing  its  capital 
stock  without  the  consent  of  the  Legislature,  (1  R.  S.  001,  §  2,) 
and  when  its  stock  is  pledged  or  hypothecated  to  it,  and  the  loan 
not  paid,  the  stock  is  to  be  sold  to  others  in  60  days,  and  if  not  so 
sold,  the  capital  stock  is  deemed  temporarily  reduced  thereby,  and 
no  dividends  can  be  declared  until  the  deficit  in  the  capital  stock 
shall  be  made  up  from  subsequent  profits,  (1  R*  S.  591,  §  d.)  Thus 
it  is  unlawful  for  a  bank  voluntarily  to  extinguish  any  portion  of 
its  capital,  and  equally  unlawful  for  any  one  to  aid  in  doing  it.  It 
is  equally  against  the  principles  of  the  constitution  and  of  the  act 
in  question;  for  the  bank  might  thus  extinguish  the  liability  of 
favored  stockholders  to  creditors.  The  transferrer  to  Mr.  Purdy 
was  liable  before  the  assignment.  Mr.  Purdy  has  taken  his  place 
and  liability,  inasmuch  as  he  does  not  hold  in  trust  for  one  who  can 
be  made  liable  to  creditors,  and  the  bank  had  no  right  to  extinguish 
its  stock  It  is  a  solecism  to  say  that  one  holds  in  trust  fdr  a  bank 
when  the  trust  is  that  the  property  shall  immediately  cease  to  be. 

The  fifth  exception  is  overruled.  The  seventh  is  intended  as  an 
enlargement  of  part  of  the  third. 
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The  eighth  exception  points  oat  the  error  in  the  number  of 
shares  assessed  to  John  P.  Hone,  and  alleges  like  errors  as  to  certain 
other  persons.  The  error  is  directed  to  be  corrected  as  to  Hone. 
As  to  the  others  there  is  no  reference  to  any  part  of  the  evidence 
as  sustaining  the  charge.  That  reference  may  still  be  made,  if 
done  promptly. 

The  twelfth  exception  is,  that  the  whole  number  of  shares  of 
stock  is  16,000;  but  the  referee  has  assessed  only  11,436^  shares, 
The  answer  given  was  that  this  last  was  all  that  the  referee  could 
find  that  was  held  by  any  person,  and  there  is  nothing  to  show 
that  snch  is  not  the  fact  It  may  be  that  all  the  stock  was  not  sub- 
scribed. If  the  objectors  can  show  that  there  are  other  stockholders 
and  who  they  are,  they  will  have  the  benefit  of  this  objection ;  and 
such  persons  will  be  charged  and  the  others  reduced  accordingly. 
Until  this  is  done,  the  report  must  eland  as  it  is.  Even  when  the 
report  is  confirmed,  it  might  be  kept  open  so  far  as  to  allow  these 
matters  to  be  proved. 

The  fifteenth  exception  is,  that  the  referee  has  made  the  assess- 
ment among  all  who  were  stockholders  when  the  bank  failed,  and 
not  among  those  who  were  such  when  the  debts  were  contracted. 
The  referee  in  this  conformed  to  the  3d  section,  which  makes  pri- 
marily liable  those  who  are  stockholders  when  the  debt  is  contracted, 
but  exonerates  them  and  transfers  their  liability  to  their  assignee, 
when  the  transfer  is  made  previous  to  any  default  in  the  payment 
of  such  debt  or  liability. 

Peter  Poillon,  jun^  is  charged  with  440  shares  besides  80  stand- 
ing in  his  name.  As  to  the  440  the  error  is  already  directed  to  be 
corrected. 

He  objects  to  any  liability,  because  he  says  that  the  original 
stock  of  the  bank  was  but  46,600  shares,  and  refers  to  a  certificate 
showing  that  that  amount  had  been  paid  in — not  that  such  was  the 
whole  capital — and  he  also  shows  that  no  certificate  was  filed  of 
any  increase  of  capital — and  infers  that  the  stock  issued  to  him  was 
on  the  increased  capital,  and  insists  that  the  increase  was  illegal 
and  so  the  stock  void. 

Secondly. — He  shows  that  he,  by  his  own  arrangement  with 
the  bank,  paid  for  the  stock  by  obtaining  a  discount  of  his  friend's 
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note  with  his  name  on ;  this  he  also  said  was  contrary  to  law — and 
so,  he  insists,  prevents  the  stock  from  having  any  vitality. 

He  subscribed  in  this  way  for  five  hundred  shares  ($12,500),  and 
passed  away  four  hundred  and  forty  of  them  to  others,  and  received 
full  value  for  them.  The  laws  to  which  he  refers,  1  R.  S.  601,  §  2, 
were  passed,  not  to  protect  the  purchaser  of  such  stock,  but  to  pro- 
tect the  public,  and  to  make  him  pay  in  cash  or  securities  equiva- 
lent thereto.  It  would  defeat  the  very  purpose  of  the  law  if  he,  the 
contriver  of  the  unlawful  act,  after  the  contract  was  executed,  and 
he  had  reaped  all  its  beneficial  fruits,  could  turn  around  and  say  it 
was  all  unlawful,  and  that  he  does  not  hold  the  stock.  The  con- 
trary principle  has  been  repeatedly  adjudged  in  this  Court  in 
actions  by  receivers,  and  has  been  adopted  by  the  court  of  appeals. 

Neither  defence  can  avail  him  now. 

Joseph  O.  Dorr,  and  others,  appearing  by  G.  Clark,  Esq.,  be- 
sides other  objections  already  noticed,  except  to  the  report,  because 
they  say  the  stock  held  by  them  was  transferred  to  them  by  direc- 
tors of  the  bank  with  the  intent  to  defraud  them — the  directors 
knowing  that  the  bank  was  insolvent,  and  representing  the  stock  to 
be  worth  par. 

Whatever  right  such  facts,  if  proved,  might  give  these  parties 
to  rescind  their  contract  as  between  them  and  the  sellers  of  the 
stock,  it  gives  them  no  such  right  as  against  the  creditors  of  the 
bank.  The  latter  have  had  no  part  in  the  fraud  and  are  not  to  be 
injured  by  it ;  the  remedy  of  these  parties  is  against  the  wrong- 
doers. But  even  as  against  them,  one  thing  should  have  been 
done  before  a  complete  cause  of  action  would  arise,  and  that  is  to 
return  or  offer  to  return  the  stock.  This,  these  parties  did  not  do 
before  the  insolvency  of  the  bank,  and  have  not  yet  done. 

The  facts  stated  in  favor  of  D.  Harris,  and  not  denied,  would 
make  him  a  creditor  of  the  bank  for  rent  due  to  him,  but  to  what 
amount  does  not  appear.  This  may  be  corrected  by  reference  to 
the  proofk,  if  they  are  sufficient,  or  by  a  new  reference ;  but  it  may 
not  alter  the  assessment. 

Elisha  Peck  objects  to  being  charged  with  two  parcels  of  20 
and  30  shares,  transferred  to  him  20th  January,  1854,  part  of  85 
shares  with  which  he  is  charged.  The  stock  was  actually  trans- 
ferred to  him  in  the  books  of  a  the  company,  and  it  is  immaterial 
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whether  he  held  them  for  the  bank  or  not.  If  he  had  transferred 
these  shares  he  may  refer  to  the  proof  of  that  fact. 

Mr.  Sanxay  appeared  for  various  parlies,  and  raised  some  objec- 
tions which  have  not  yet  been  noticed. 

It  is  said  that  the  act  in  question  u  impairs  the  obligation  of  con- 
tracts ;"  that  the  general  banking  law  of  1888  was  a  contract 
between  the  public  and  the  shareholders  of  all  associations  under  it, 
and  imposed  no  liability  on  the  stockholders  beyond  the  one  pay- 
ment of  their  subscription ;  and  so  this  act  is  unconstitutional. 
(Const.  U.  S.,  Art.  I.,  §  10.)  This  section  of  the  constitution  has 
never  been  applied  to  a  law  regulating  the  conduct  of  parties  or 
companies,  or  the  rtmedie$  against  them.  The  bank  owes  all,  that 
is  required  to  be  paid  by  its  members,  and  the  obligation  on  them 
only  took  effect  prospectively,  namely,  as  to  debts  contracted  after 
1st  January,  1850 ;  the  new  law  of  1849  therefore  became  a  part  of 
all  contracts  made  by  the  stockholders  through  their  officers  after 
that  day,.  The  act  of  1838  also  contained  (§  32)  the  express 
power  in  the  legislature  at  any  time  to  alter  or  repeal  it ;  the  stock- 
holders subscribed  subject  to  that  express  power.  The  bank  (it  is 
believed)  was  incorporated  since  the  act  of  1 849. 

It  is  said  the  act  violates  sections  1,  2  and  6  of  article  1  of  the 
constitution  of  this  State,  declaring  that  u  no  member  of  this  State 
shall  be  disfranchised  or  deprived  of  any  of  the  rights  or  privileges 
secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the 
judgment  of  his  peers  " — that  trial  by  jury  in  all  cases,  in  which  it 
has  been  heretofore  used,  shall  remain  inviolate  for  ever ;  and  that 
"  no  person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law." 

It  is  not  perceived  that  any  of  these  provisions  are  applicable 
except  so  far  as  they  secure  a  trial  by  jury  in  all  cases  in  which  it 
had  been  used  prior  to  the  constitution  of  1846.  Trial  by  jury 
was  not  used  in  cases  like  this.  Corporations,  like  individuals,  may 
become  insolvent ;  the  proceedings  in  such  cases  are  and  have  been 
summary  and  without  a  jury.  The  same  constitution  which  pre- 
serves these  rights,  imposed  this  liability  on  the  stockholders  (Art. 
8,  §  7),  and  left  no  issue  of  fact  or  law  to  be  tried  by  a  jury,  but  a 
mere  ministerial  duty  to  be  executed — a  sum  in  the  rule  of  propor- 
tion to  be  performed,  and  nothing  more.    A  mere  assessment  (even 
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of  damages)  does  not  require  a  jury ;  a  trial  by  jury  means  the  trial 
of  an  issue  joined.  Here  no  issue  need  be  joined.  The  question 
whether  a  corporation  or  an  individual  was  insolvent,  has  habitually 
been  passed  upon  by  a  court  or  a  judge,  and  not  by  a  jnry. 

The  constitution  (Art.  8,  §  9)  declares  that  "all  corporations" 
shall  have  the  right  to  sue  and  shall  be  subject  to  be  sued  in  aH 
courts  in  like  cases  as  natural  persons. 

It  is  said  this  act  subjects  this  corporation  to  be  sued  in  a  case 
in  which  a  natural  person  is  not  so  subject.  If  an  individual  is 
insolvent  he  maybe  proceeded  against  as  such,  and  an  assignee  may 
be  appointed  to  collect  all  that  is  payable  to  his  creditors.  This  is 
what  this  act  does — the  receiver  being  the  assignee,  and  he  also 
collecting  from  stockholders  what  the  constitution  requires  them 
to  pay. 

It  is  said  that  "no  opportunity  was  allowed  by  this  act  to  the 
stockholders  to  test  the  bona  fides  of  this  proceeding,  nor  to  have 
a  trial,  nor  to  ascertain  the  amonnt  nor  the  validity  of  the  alleged 
claims  against  the  bank,  nor  of  the  proceedings  for  the  appoint- 
ment of  a  receiver. 

When  this  objection  was  stated,  the  counsel  was  notified  that 
he  then  had  such  opportunity,  and  that  any  proofe  as  to  any  of 
those  matters  would  then  be  heard.  The  nineteenth  section  of  the 
act  of  1649,  directs  the  report  of  the  referee  to  be  made  at  "a 
Special  Term  of  the  Supreme  Court,"  and  that  tt  the  justice  hold- 
"  ing  such  term  shall  proceed  to  examine  the  same,  and  hear  the 
"  allegations  of  the  parties  and  persons  interested,  and  may  modify 
"  or  amend  the  same,  or  may  refer  the  same  back  to  the  same  or 
"  another  referee  for  further  proof  or  examination,  or  may  confirm 
"  the  same."  If  a  liberal  interpretation  of  these  words  is  necessary 
to  do  justice  between  the  parties  and  to  sustain  the  law,  it  should 
be  given  to  them.  As  the  case  is  by  express  terms  brought  (by 
this  section)  before  u  the  Court,"  the  Court  may  in  the  exercise  of 
its  general  powers  do  any  act  which  it  might  do  in  any  action  to 
protect  the  rights  of  any  party. 

It  is  said  that  the  referee  should  have  ascertained  preliminarily 
whether  the  directors  and  officers  were  not  liable  under  act  of 
March  19,  1852,  ch.  71  §  4,  and  if  so  should  have  enforced  such 
liability. 
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The  constitution  does  not  require  this  preliminary  examination, 
nor  does  the  act  of  1852  interfere  with  the  act  of  1849. 

It  is  said  the  constitution  only  applies  to  stockholders  who  have 
not  paid  their  stock  in  full.  If  this  were  so,  it  would  not  inhibit  the 
legislature  from  making  them  still  further  liable  for  debts  thereafter 
to  be  contracted  by  their  officers.  But  the  constitution  contains 
no  such  restriction ;  it  applies  to  all  stockholders,  whether  they 
have  paid  or  not,  making  no  such  discrimination.  He  is  much 
more  properly  termed  a  stockholder  who  has  paid  for  his  stock, 
than  he  who  has  received  a  certificate  and  has  not  paid  for  it. 
The  liability  to  pay  the  amount  originally  subscribed,  was  already 
sufficiently  established  by  law,  and  the  framers  of  the  constitution 
would  not  embrace  in  it  so  needless  a  provision. 

It  was  alleged  that  the  bank  and  receiver  had  no  existence  in 
consequence  of  non-compliance  with  some  requirements  of  law. 
No  proof  was  produced  to  that  effect. 

It  is  said  that  it  was  not  competent  to  vest  these  proceedings 
in  a  judge  out  of  court.  Proceedings  in  like  cases  (insolvent  cases) 
have  in  our  State  been  generally  before  a  judge  out  of  court. 
While  the  term  "  justice  "  is  used  in  the  act,  it  does  not  follow  that 
the  justice  may  not,  under  it,  act  in  Court.  These  proceedings 
are  entitled  as  at  special  term ;  the  preliminary  proceedings  might 
be  before  a  judge  out  of  court,  and  be  valid,  as  the  act  provides 
for  a  hearing  in  court  [§  19],  when  all  parties  can  be  heard  and 
all  questions  discussed. 

It  is  said  the  referee  has  not  annexed  to  his  report  exhibits,  <fec, 
used  before  him.  The  counsel  was,  at  the  hearing,  notified  that 
any  papers,  Ac,  used  before  the  referee  would  be  produced  on 
being  called  for. 

Complaint  is  made  that  the  act  gives  no  notice  to  the  stock- 
holders of  the  preliminary  proceeding  against  the  corporation,  and 
no  personal  notice  of  the  reference.  Those  who  attend  in  court 
and  are  heard  on  all  questions,  cannot  have  a  right  to  raise  this 
objection :  they  must  object  for  themselves,  not  for  others,  who, 
perhaps,  disclaim  the  defence.  The  stockholders  have  no  right 
to  any  notice  of  proceedings  directed  against  the  bank  only.  The 
legislature  may  prescribe  how  notice  shall  be  served  when  it  is  to 
affect  the  stockholders.    The  stockholders  become  such  under  this 
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act,  and,  therefore,  know  that  when  their  bank  ceases  to  pay  its ' 
debts,  they  will  be  bound  to  pay  their  fair  proportion  of  the  debts, 
and  thus  have  notice  to  inquire  into  the  prooedings  against  the 
bank,  and  to  protect  their  own  interests.  As  before  stated,  any 
one  aggrieved  by  want  of  notice  could  be  relieved  by  u  the  court  at 
"  special  terms,"  under  its  general  powers. 

The  other  objections  have,  it  is  believed,  been  already  noticed. 
The  report  will  be  confirmed,  except  where  it  is  otherwise  directed 
in  this  opinion. 


No.  8. 


♦  (Having  reference  to  page  289  of  the  text.) 

ORDER   of  Apportionment  and   Assessment  on  the  Stock- 
holders for  the  Debts  and  Liabilities  of  a  Bank. 


At  a  Special  Term  of  the  Supreme  Court  of  the  State  of 
New  York,  held  at  the  City  Hall  of  the  city  of  New  York, 

the day  of  September,  one  thousand  eight  hundred 

and  fifty-seven. 

Present — Hon.  William  Mitchell,  Justice. 


In  the  Matter 

of 
The  Empire  City  Bank* 


The  receiver  of  the  Empire  City  Bank  having  presented  to  one 
of  the  justices  of  this  court  the  report  and  list  of  stockholders,  and 
statements  required  by  sections  fourteen  and  fifteen  of  the  act  of 
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the  Legislature  of  the  State  of  New  York,  entitled  "  An  Act  to 
"  enforce  the  responsibility  of  stockholders  in  certain  banking  cor- 
44  porations  and  associations  as  prescribed  by  the  constitution,  and 
M  to  provide  for  the  prompt  payment  of  demands  against  such  cor- 
44  porations  and  associations,"  passed  April  5,  1849;  and  the  said 
justice  having  by  an  order,  bearing  date  the  14th  day  of  August, 
1855,  referred  the  said  report  and  list  of  stockholders  to  Stephen 
Cambreleng,  Esq.,  of  the  city  of  New  York,  counsellor-at-law,  the 
referee  appointed  by  the  said  justice,  with  directions,  after  giving 
notice  to  all  persons  concerned  to  apportion  the  debts  and  liabilities 
of  the  said  Empire  City  Bank  contracted  after  the  1st  day  of 
January,  1850,  among  the  said  stockholders,  ratably  in  proportion 
to  their  stock,  according  to  the  principles  in  the  said  act  declared 
and  to  report  his  proceedings  to  the  said  justice  or  to  some  other 
justice  of  the  Supreme  Court  within  the  first  judicial  district  of  the 
State  of  New  York. 

And  the  said  referee  having,  in  pursuance  of  the  said  order  and 
the  provisions  of  the  said  act,  by  his  report  bearing  date  the  14th 
day  of  March,  1857,  reported  the  apportionment  of  the  debts  and 
liabilities  of  the  said  bank  among  the  stockholders  as  made  by  him 
in  detail,  with  the  proofs  taken  by  him  on  the  hearing. 

And  exceptions  having  been  taken  by  the  said  receiver  to  so 
much  of  the  said  report  as  omitted  to  charge  James  Struthers  as 
holder  of  eighty  shares  of  the  stock  of  the  said  The  Empire  City 
Bank,  and  also  to  so  much  of  the  said  report  as  omitted  to  charge 
William  B.  Scott  &  Co.  as  holders  of  120  shares  of  the  stock -of 
the  said  bank,  and  also  to  so  much  of  the  said  report  as  omitted  to 
charge  Charles  B.  Conant  as  holder  of  108  shares  of  the  stock  of 
the  said  bank,  and  also  to  so  much  of  the  said  report  as  omitted  to 
charge  the  United  States  Fire  Insurance  Company  as  holders  of  800 
shares  of  the  stock  of  the  said  bank,  and  also  to  so  much  of  the 
said  report  as  omitted  to  charge  the  Chatham  Bank  as  holders  of 
40  shares  of  the  stock  of  the  said  Empire  City  Bank,  and  also  to 
so  much  of  the  said  report  as  omitted  to  charge  Henry  Leger  as 
holder  of  240  shares  of  the  stock  of  the  said  bank,  and  also  to  so 
much  of  the  said  report  as  omitted  to  charge  Thomas  W.  Pcarsall 
as  holder  of  100  shares  of  the  stock  of  the  said  bank ;  and  also  to 
so  much  of  the  said  report  as  charged  John  P.  Hone  as  holder  of 
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20  shares  of  the  stock  of  the  said  bank,  and  omitted  to  charge  him 
with  120  shares  of  the  stock  thereof;  and  to  so  much  of  the  said 
report  as  omitted  to  apportion  to  the  said  James  Strainers,  William 
B.  Scott  <fe.Cc,  Charles  B.  Conant,  The  United  States  Fire  Insurance 
Company,  The  Chatham  Bank,  Henry  Leger,  Thomas  W.  Pearsall 
and  John  P.  Hone,  respectively,  their  proportionate  share  of  the 
debts  and  liabilities  of  the  said  Empire  City  Bank. 

And  exceptions  to  the  said  report  having  been  taken  by  Elijah 
F.  Purdy,  John  P.  Hone,  Isaac  O.  Barker,  John  C.  Territt,  D.  K 
Territt*  Jonathan  Pnrdy,  Samnel  Brown,  Augustus  Purdy,  William 
J.  Staples,  Peter  Poillon,  jun.,  Dennis  Harris,  Joseph  O.  Dorr,  Wil- 
liam B.  C.  Carpenter,  the  representatives  of  the  estate  of  Robert  L. 
Maybey,  James  Conner  <fc  Son,  Joseph  Hough,  George  F.  Nesbitt> 
William  Couch,  Benjamin  F.  Manierre,  Casper  C.  Childs,  Elisha 
Peck  and  Alexander  H.  Horton,  against  all  of  whom  the  debts  and 
liabilities  of  the  bank  were  apportioned  by  the  said  report. 

And  the  motion  to  confirm  the  said  report  and  the  several  ex- 
ceptions thereto  having  been  argued  by  Mr.  J.  M.  Mason,  of  counsel 
for  the  United  States  Trust  Company  of  New  York,  receiver  of  the 
Empire  City  Bank ;  and  Messrs.  J.  D.  &  T.  D.  Sherwood  and  Mr. 
J.  W.  Edmonds,  of  counsel  for  Elijah  F.  Purdy  and  others ;  Mr.  Peter 
Y.  Cutler,  of  counsel  for  Peter  Poillon,  junior ;  Mr.  Gerard  us  Clark, 
of  counsel  for  Dennis  Harris  and  others ;  Mr.  S.  Sanxay,  of  counsel 
for  Joseph  Hough  and  others ;  Mr.  John  E.  Parsons,  of  counsel  for 
James  Struthers ;  Mr.  F.  E.  Mather,  of  counsel  for  Elisha  Peck ; 
Mr.  Thomas  Hitchcock  in  person ;  Mr.  W.  C.  Wetmore,  of  counsel 
for  The  United  States  Fire  Insurance  Company  and  Thomas  W. 
Pearsall ;  Mr.  J.  Leveridge,  of  counsel  for  The  Chatham  Bank ;  Mr. 
A.  Dickinson,  of  counsel  for  Henry  Leger ;  Mr.  Charles  Tracy,  of 
counsel  for  L.  Roberts  &  Co. ;  Mr.  Edwards  Pierrepont,  of  counsel 
for  C.  B.  Conant ;  Mr.  Smith  Barker,  of  counsel  for  W.  B.  Scott 
<fe  Co. ;  Mr.  William  A.  Coursen,  of  counsel  for  Garner  &  Co. ;  Mr. 
Henry  B.  Cowles,  of  counsel  for  B.  H.  Talmadge ;  and  the  court 
having  examined  the  said  report  and  the  said  apportionment,  and 
having  heard  the  allegations  of  the  persons  and  parties  interested, 
doth  hereby  modify  and  amend  the  said  apportionment,  as  follows : 

1.  That  the  number  of  shares  of  stock  of  the  said  bank  charged 
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by  the  said  report  to  be  held  by  Peter  Poillon,  jun.,  be  reduced  to 
80  shares. 

2.  That  240  shares  of  the  stock  of  the  said  bank  be  charged 
to  and  declared  to  be  held  by  Henry  Leger,  and  that  he  be  declared 
a  stockholder  to  the  amount  of  240  shares. 

3.  That  120  shares  of  the  stock  of  the  said  bank  be  charged  to 
and  declared  to  be  held  by  William  B.  Scott  &  Co.,  and  that  they 
be  declared  stockholders  to  the  amount  of  120  shares. 

4.  That  the  number  of  shares  of  the  stock  of  the  said  bank 
charged  by  the  said  report  to  be  held  by  Sloan  <fc  Leggett  be 
reduced  to  1,331  shares. 

5.  That  800  shares  of  the  stock  of  the  said  bank  be  charged  to 
and  declared  to  be  held  by  the  United  States  Fire  Insurance  Com- 
pany, and  that  the  said  The  United  States  Fire  Insurance  Company 
be  declared  stockholders  to  the  amount  of  800  shares. 

6.  That  100  shares  of  the  stock  of  the  said  bank  be  charged  to 
and  declared  to  be  held  by  Thomas  W.  Pearsall,  and  that  he  be 
declared  a  stockholder  to  the  amount  of  100  shares. 

7.  That  80  shares  of  the  stock  of  the  said  bank  be  charged  to 
and  declared  to  be  held  by  James  Struthers,  and  that  he  be  declared 
a  stockholder  to  the  amount  of  80  shares. 

8.  That  the  number  of  shares  of  the  stock  of  the  said  bank 
charged  by  the  said  report  to  be  held  by  John  B.  Wickersham,  be 
reduced  to  256  shares. 

9.  That  108  shares  of  the  stock  of  the  said  bank  be  charged 
and  declared  to  be  held  by  Charles  B.  Conant,  and  that  he  be  de- 
clared a  stockholder  to  the  amount  of  108  shares. 

10.  That  Hiram  Fuller  be  not  charged  with  any  shares  of  the 
stock  of  the  said  bank,  and  that  he  be  declared  not  to  be  a  stock- 
bolder  thereof. 

\\.  That  40  shares  of  the  stock  of  the  said  bank  be  charged  to 
and  declared  to  be  held  by  the  Chatham  Bank,  and  that  the  said 
The  Chatham  Bank  be  declared  a  stockholder  to  the  amount  of  40 
shares. 

12.  That  the  number  of  shares  of  the  stock  of  the  said  bank 
charged  to  John  P.  Hone  be  increased  to  120  shares,  and  that  he 
be  declared  a  stockholder  to  the  amount  of  120  shares. 

45 
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And  the  said  report  and  apportionment  is  further  modified  and 
amended  according  to  the  following  list  or  schedule,  in  which  is  set 
forth  the  names  of  the  persons  who  are  hereby  declared  to  be 
stockholders  of  such  bank  and  liable  to  be  assessed  for  the  debts 
and  liabilities  thereof,  pursuant  to  the  said  act  of  the  Legislature 
of  the  State  of  New  York,  their  residence,  the  number  of  shares 
of  the  stock  of  the  said  bank  which  each  is  declared  to  hold,  and 
on  which  they  are  liable  to  be  assessed  for  the  said  debts  and 
liabilities  in  proportion  to  their  shares  equally  and  ratably,  and  the 
amount  of  the  said  debts  and  liabilities  which  is  hereby  apportioned 
to  each  of  the  said  stockholders,  pursuant  to  the  said  act 


SCHEDULE, 

Showing  the  persons  who  are  declared  to  be  Stockholders  of  the 
Empire  City  Bank  and  liable  to  be  assessed  for  the  debts  and 
liabilities  of  the  said  bank,  their  residence,  the  number  of  shares 
which  each  is  declared  to  hold  and  on  which  they  are  assessed, 
and  the  amount  of  debts  and  liabilities  of  the  said  bank  appro- 
priated to  each  of  the  stockholders. 


Names  of  Stockholders. 

William  Adams 

"WilUam  H.  Adams 

Cornelius  V.  Anderson. . 

Jonathan  W.  Allen 

Charles  A.  Atkins 

Salmon  W.  Allis 

Emily  W.  Allis 

Josiah  Allis 

William  fl.  Arthur  &  Co. 

Thomas  J.  Barr 

Ferdinand  R.  Barre .... 

Harriet  Bartine 

Baldwin,  Adams  &  Co. . 

Isaac  0.  Barker 

August  Belmont 

John  Beach 

P.T.  Betts 

<fec 

<fec 


Residence. 

No.  of  Shares. 

Amount. 

New  York, 

120 

$1,465  63 

New  York, 

88 

1,074  78 

New  York, 

80 

366  40 

New  York, 

20 

244  27 

New  York, 

100 

1,221  36 

New  Haven, 

200 

2,442  72 

New  Haven, 

48 

586  24 

New  Haven, 

102 

1,245  78 

New  York, 

20 

244  27 

New  York, 

10 

122  13 

New  York, 

4 

48  85 

New  York, 

10 

122  13 

New  York, 

100 

1,221  36 

New  York, 

200 

2,442  72 

New  York, 

200 

2,442  72 

New  York, 

25 

305  34 

New  York, 

40 

488  54 

<fec. 

<fec. 

&c. 

<kc. 

<fcc. 

&c. 
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And  the  said  report  and  the  said  apportionment  having  been  so 
amended  and  modified,  it  is  ordered  and  adjudged  that  the  same 
be  confirmed. 

And  it  is  further  ordered,  that  the  said  report,  as  so  amended, 
and  this  order  of  confirmation,  be  filed  in  the  office  of  the  clerk  of 
the  city  and  county  of  New  York,  and  that  the  same  be  final  as  a 
judgment  against  each  of  the  stockholders  in  this  order,  and  in  the 
foregoing  list  or  schedule  stated  in  the  amount  set  opposite  to  their 
names  respectively,  and  that  judgment  be  entered  in  this  court  in 
favor  of  the  said  The  United  States  Trust  Company  of  New  York, 
receiver  of  the  Empire  City  Bank,  against  each  of  the  said  stock- 
holders in  the  amount  set  opposite  to  their  names  in  the  said  list  or 
schedule  respectively,  and  that  executions  issue  thereon  as  in  the 
said  act  provided. 


No.  4. 

(Having  reference  to  pages  295,  296  of  the  text) 

COMPLAINT  against  the  Bank  of  New  York  for  its  Disso- 
lution and  for  an  Injunction-order  to  Restrain  an  Exer- 
cise of  its  Corporate  Powers  ;  and  DECISION  of  Justice 
Roosevelt. 

• 

SUPREME  COURT. 

City  and  County  of  New  York. 


John  Livingston,  Plaintiff, 

agt. 

The  Bank  of  New  York, 
Defendant. 


The  plaintiff  in  this  action,  in  his  own  proper  person,  complains 
against  the  defendants,  The  Bank  of  New  York,  and  says : 

That  the  defendants  are  a  corporation  or  association  having 
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banking  powers  and  organized  under  the  act  of  the  Legislature  of 
the  State  of  New  York,  entitled  "  An  act  to  authorize  the  business 
of  banking,"  passed  April  18,  1838,  and  established  and  doing  busi- 
ness in  the  city  of  New  York.  And  the  plaintiff  says,  that  on  the 
13th  day  of  October,  1857,  the  plaintiff  was  and  still  is  the  owner 
and  holder  of  two  circulating  notes  issued  by  the  defendants,  ot 
which  two  notes  the  following  are  copies : 

%New  York,  1  January,  1853. 
"A.    No.  289. 

u  The  Bank  of  New  York  promise  to  pay  P.  V.  King  or  bearer, 
"  on  demand,  one  hundred  dollars. 

44  A.  P.  Halset,  J.  Oothout, 

'« Cashr.  Prest. 

"  Countersigned  and  registered  in  the  Bank  department. 

"  L.  Adams,  Regr. 
"  Secured  by  pledge  of  public  stocks." 

"  New  York,  1  January,  1853. 
"A.    No.  241. 

44  The  Bank  of  New  York  promise  to  pay  P.  V.  King  or  bearer, 
"  on  demand,  one  hundred  dollars. 

"  A.  P.  Halbby,  J.  Oothout, 

"  Cashr.  Prest. 

44  Countersigned  and  registered  in  the  Bank  department 

44  L.  Adams,  Regr. 
u  Secured  by  pledge  of  public  stocks." 

That  on  the  13th  day  of  October,  1857,  between  the  hours  of 
one  and  two  o'clock  in  the  afternoon,  the  plaintiff  presented  the 
said  two  circulating  notes  to  the  paying  teller  of  said  defendants  at 
their  banking  house  in  the  city  of  New  York,  and  demanded  pay- 
ment in  specie  of  said  notes,  and  the  defendants'  said  paying  teller 
refused  to  pay  the  same  and  stated  that  the  defendants  had  no 
specie. 

And  the  plaintiff  further  says  that  he  has  been  informed  and 
believes,  that  the  defendants  have  suspended  payment  and  ceased  to 
exercise  their  ordinary  business,  and  are  unable  to  pay,  and  are 
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insolvent,  and  have  violated  the  provisions  of  the  act  under  which 
they  were  organized. 

The  plaintiff  therefore  prays,  that,  the  said  defendants  may  be 
dissolved  according  to  law ;  and  their  effects  appropriated  to  pay 
their  debts ;  and  that  an  injunction  may  issue  restraining  the  defend- 
ants from  exercising  any  of  its  corporate  rights,  privileges  or  fran- 
chises, and  from  collecting  or  receiving  any  debts  or  demands,  and 
from  paying  out  or  in  any  way  transferring  or  delivering  to  any 
person  any  of  the  moneys,  property  or  effects  of  such  corporation, 
until  this  court  shall  otherwise  order,  with  a  view  to  a  final  dissolu- 
tion of  said  corporation  and  settlement  of  its  affairs  according  to 
right  and  equity  or  that  the  plaintiff  may  have  such  other  or  fur- 
ther relief  as  may  be  meet  in  the  premises. 

JOHN  LIVINGSTON, 

Plaintiff  in  person. 

181  Broadway,  N.  Y. 


DECISION  of  Justice  Roosevelt. 


Livingston 
The  Bank  of  New  Yore. 


The  plaintiff  being,  as  he  alleges,  the  owner  of  two  "  circula- 
u  tion  notes w  of  the  Bank  of  New  York,  each  of  the  denomination 
of  $100,  on  the  afternoon  of  the  13th  of  October,  between  the 
hours  of  1  and  2  o'clock,  presented  them  to  the  paying  teller  of 
the  bank,  demanding  specie  for  them,  and  was  refused.  He  further 
alleges,  on  information  and  belief,  that  the  bank  is  insolvent ;  and 
therefore  prays  that  it  may  be  dissolved,  that  it  may  be  enjoined 
from  exercising  any  of  its  corporate  functions,  from  collecting  its 
debts,  from  paying  out  or  transferring  its  money  and  effects,  and 
that  its  assets  may  be  appropriated  to  pay  its  liabilities  "  according 
"to  law." 
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As  a  preliminary  to  a  final  decree,  he  now  moves,  ex  parte,  on 
the  sworn  statements  of  his  complaints,  for  an  order  of  the  court 
requiring  the  bank  to  show  cause,  at  an  early  day,  why  a  receiver 
should  not  be  appointed  "to  take  charge  (in  the  interim)  of  its 
"  property  and  effects,"  and  the  immediate  question  is,  Is  such  an 
order,  on  the  case  made,  a  matter  of  strict  legal  right  ?  and  if  not, 
is  it  nevertheless,  under  all  the  circumstances,  fit  and  proper,  as  a 
matter  of  mere  legal  discretion  ?  The  plaintiff,  no  doubt,  is  entitled 
to  the  same  remedy,-  by  the  ordinary  suit  at  law  and  judgment  and 
execution,  against  the  bank,  as  against  any  other  debtor.  He  has 
the  advantage,  too,  in  such  action,  of  greater  dispatch  than  an  ordi- 
nary creditor.  He  is  freed  from  the  common  obstruction  of  a  sham 
defence.  In  twenty  days  after  the  first  step  taken,  the  law  declares 
peremptorily  that  judgment  shall  be  rendered  for  such  demand,  with 
interest  and  costs,  unless  the  judge  shall  be  satisfied  by  affidavit,  set- 
ting forth  the  facts,  that  there  is  a  good  defence,  on  the  merits,  to  the 
demand,  and  shall  thereupon  direct  a  stay  of  the  judgment  until  a 
trial  can  be  had.  And  even  in  that  case — a  case  seldom  likely  to 
occur — the  issue  joined,  whether  of  fact  or  law,  "  shall  have  pref- 
erence over  all  other  causes."  Appeals  too— another  mode  of 
procrastination — are  also  restricted,  by  requiring  the  certificate  of  a 
judge  "  that  there  is  probable  error,"  and  satisfactory  security  for 
the  payment  of  the  demand,  in  the  event  of  final  judgment,  "  with 
"  interest  at  the  rate  of  ten  per  cent,  and  costs." 

These  strong  provisions  to  insure  a  speedy  recovery  are  applica- 
ble "  to  any  proceeding  for  the  recovery  of  any  demand "  against 
a  bank  "  issuing  any  kind  of  paper  credits  to  circulate  as  money." 
And  it  will  be  thus  seen  that,  as  against  that  class  of  banks,  every 
depositor,  as  well  as  every  billholder,  may  ordinarily  obtain  an  exe- 
cution in  twenty  days  from  the  time  of  demand  and  refusal  of 
specie  (which  execution,  by  the  terms  of  the  code,  may  be  made 
returnable  within  the  further  period  of  sixty  days),  and  that  the 
time  of  payment  may,  accordingly,  by  legal  resistance,  be  post- 
poned in  that  manner  for  three  months,  or  thereabouts,  and  no 
longer. 

Whether  these  summary  requirements  of  the  act  of  1849  were 
intended  to  apply  to  the  higher  courts  alone  may  admit  of  some 
doubt.    It  is  clear,  however,  that  they  do  not  take  from  the  cred- 
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itor  of  a  bank  his  ordinary  remedy  in  the  minor  courts  for  sums  of 
$500  and  under — a  remedy  which,  without  going  into  details,  it  is 
presumed,  is  at  least  as  prompt  as  any  in  the  supreme  court. 

What  occasion  is  there,  then,  for  any  extraordinary  measures, 
beyond  those  already  referred  to,  in  favor  of  the  present  plaintiff 
or  against  the  present  defendants  ?  The  bank  we  are  told  is  insol- 
vent ;  but  how  is  that  shown  ?  The  plaintiff's  "  information  and 
44  belief"  is  surely  no  evidence ;  especially  when  in  direct  contra- 
diction to  the  regular  official  reports  of  the  bank,  which,  being 
made  under  oath,  and  published  by  express  direction  of  law,  are,  it 
is  presumed,  entitled  to  at  least  as  much  weight  judicially  as  the 
unknown  and  unsworn  informant  of  the  plaintiff. 

We  are  left,  then,  to  the  mere  legal  inference  of  insolvency 
resulting  from  the  suspension  of  specie  payments  by  a  bank  of 
issue. 

Is  such  the  necessary  inference  from  suspension,  no  matter  what 
the  bank's  assets  may  amount  to,  in  cases  where  suspension  is  gen- 
eral and  nearly  universal,  throughout  the  State  and  every  other 
section  of  the  Union  ?  It  seems  to  me  that  it  is  not  The  statute 
of  1849 — which,  being  subsequent  in  time,  and  especially  directed 
to  the  case  of  banks  of  issue,  and  covering  precisely  the  same 
groundi  would  seem  to  supersede  on  these  points  the  older  enact- 
ments— this  statute  provides  that  upon  proof  by  the  abortive  re- 
turn of  an  execution,  or  by  other  satisfactory  evidence  before  it  is 
returned,  that  an  execution  for  "  any  debt  or  liability  exceeding 
$100"  cannot  be  satisfied  out  of  any  property  of  the  bank  thus 
sued,  the  judge  "  shall  at  once  make  an  order  declaring  the  insol- 
44  vency  of  such  corporation  or  association ;"  to  be  followed,  of 
course,  by  the  appointment  of  a  receiver  to  wind  up  its  business. 
Under  another  section,  however,  a  creditor,  without  waiting  the 
first  twenty  days,  or  the  subsequent  sixty  days  if  his  demand  ex- 
ceed $100,  may,  at  any  time  after  ten  days  from  the  refusal  of 
payment,  apply  for  an  order  enjoining  the  bank  and  declaring  it 
insolvent ;  and  on  such  application,  the  judge,  "  if  in  his  opinion, 
44  on  the  facts  presented,  it  be  expedient  in  order  to  prevent  fraud 
44  or  injustice,"  may  grant  an  order  for  a  temporary  injunction. 
After  which,  on  hearing  of  the  parties  on  short  notice,  he  shall 
determine  whether  the  bank  be  "clearly  solvent  or  otherwise." 
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And  even  if  he  determine  it  to  be  clearly  solvent,  he  is  required  to 
continue  the  temporary  injunction,  if  one  have  been  granted,  until 
full  payment  of  the  debts  and  costs.  But  if  he  determine  that  it 
is  "  not  clearly  solvent,"  he  must  not  only  continue  the  injunction, 
but  appoint  a  receiver. 

Reading  these  provisions,  can  any  one  say  that,  by  a  true  inter- 
pretation of  the  law  of  which  they  form  a  part,  the  mere  suspension 
of  specie  payments  of  itself,  and  by  itself,  settles  the  question  of 
insolvency  ?  If  so>  why  require,  under  one  section,  the  issuing  of  an 
execution  and  proof  of  inability  to  satisfy  it ;  and  under  another, 
first  a  delay  of  at  least  ten  days,  and  then  a  hearing  on  further  no- 
tice and  an  examination  of  the  "  officers,"  books,  papers,  accounts, 
assets  and  effects  ? 

Banks  of  issue  in  this  State  are  the  creatures  of  the  law.  The 
same  law  assumes  that  while  accommodating  the  public,  they  will 
yield  an  income  to  the  stockholders ;  and  how  is  such  income  to  be 
realized  unless  they  are  allowed  to  loan,  not  only  their  capital,  but 
a  portion,  at  least,  of  their  deposits ;  and  that,  too,  not  returnable 
on  demand,  but  on  time  ?  It  assumes,  therefore,  in  the  very  organ- 
ization of  6uch  institutions,  that  in  case  of  a  panic  or  sudden  rush, 
the  banks,  although  amply  able  and  clearly  solvent,  may  not  have 
specie  enough  on  hand  immediately  to  satisfy  all  claims.  Thence 
the  act  of  1840,  instead  of  authorizing  a  permanent  injunction  upon 
a  mere  refusal  to  pay  in  specie,  expressly  requires  further  "  proof 
satisfactory  to  a  justice  of  the  Supreme  Court,"  that  the  demand  of 
the  plaintiff  "  cannot  be  satisfied  out  of  any  property  of  the  defend- 
ant," or  that,  after  a  full  hearing  of  the  parties,  it  shall  appear,  and 
be  so  determined,  that  the  institution  is  "  not  clearly  solvent." 

In  the  present  case,  it  is  now  admitted,  that  the  bank  has  prop- 
erty not  only  sufficient,  but  in  every  respect  more  than  sufficient  to 
satisfy  all  demands.  Within  the  meaning  of  the  statute,  therefore, 
it  is  u  clearly  solvent,"  and  of  course  not  a  subject  for  the  extraordi- 
nary decree  prayed  for  in  the  complaint.  For  that  reason,  as  well 
as  for  the  reason  that  no  "  fraud  or  injustice  "  is  alleged  or  pre- 
tended,— it  is,  in  my  "  opinion,  on  the  facts  presented,"  not  only 
not  "  expedient,"  but  on  tho  contrary  highly  inexpedient,  to  grant 
a  u  temporary  injunction,"  or  an  order  to  show  cause  why  such  an 
injunction  should  not  be  issued. 
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The  Revised  Statutes  on  this  subject,  I  have  said,  would  seem 
to  have  been  superseded  by  the  later  provisions  of  the  statute  of 
1849.  This  position  requires  some  qualification.  The  late  statute 
is  confined  to  demands  M  exceeding  one  hundred  dollars,"  and  to 
u corporations  and  joint-stock  associations  issuing  bank  notes;" 
whereas  the  previous  statutes  were  applicable  to  w  any  creditor  "  of 
any  amount,  and  to  any  loan,  banking  or  insurance  "  corporation" 
whether  issuing  notes  or  not.  It  must  be  obvious,  however,  that 
where  a  statute  says  that  a  certain  thing  may  be  done  after  twenty 
days,  or  after  sixty  and  twenty  days,  or  after  ten  days  and  a  full 
hearing  of  both  parties,  precisely  the  same  thing  cannot  be  done 
under  a  previous  statute  ex  parte,  and  without  waiting-  eighty, 
twenty,  ten  or  any  number  of  days.  There  is  an  obvious  repug- 
nance operating  to  that  extent  as  an  implied  repeal. 

The  present  application,  therefore,  in  that  view  also  must  be  dis- 
missed. The  plaintiff's  demand  exceeds  one  hundred  dollars — it  is 
founded,  not  on  a  deposit,  but  on  two  circulating  notes — and  yet  is 
made,  instead  of  ten  days  after  the  refusal  of  payment,  in  less  than 
twenty-four  hours.  The  law,  it  is  true — and  the  statute  of  1849  is 
certainly  not  an  exception  to  the  principle — aids  the  vigilant  and 
not  the  slothful — it  is  possible,  nevertheless,  even  in  such  a  case,  to 
rise  too  early. 

Banks  of  issue,  it  will  thus  be  seen,  where  they  are  acting  in 
good  faith,  and  are  4(  clearly  solvent,"  have  a  little  time  to  breathe, 
after  suspension,  although  not  very  long.  On  all  except  small  de- 
posits they  must  have  twenty  days,  and,  with  the  approbation  of  the 
sheriff,  may  have  sixty  more.  And  as  against  all  their  creditors, 
except  note  holders,  if  certain  views  of  the  constitution  are  correct, 
the  legislature,  should  they  deem  the  public  good  to 'require  it,  may 
extend  the  indulgence  still  further. 

On  this  point,  however,  I  express  no  opinion  further  than  to  say, 
that  any  legislation,  to  be  valid,  must  conform  first  to  the  Federal 
Constitution  prohibiting  all  the  States  from  passing  any  law  "  impair- 
ing the  obligation  of  contracts ;"  and  secondly,  to  the  State  Consti- 
tution prohibiting  the  legislature,  whatever  may  be  the  true  inter- 
pretation of  the  prohibition,  from  passing  any  law  "  sanctioning  in 
any  manner,  directly  or  indirectly,  the  suspension  of  specie  payments 
by  any  person,  corporation  or  association,  issuing  bank  notes  of  any 
description." 
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9th  November,  1857. — In  the  matter  of  The  Bowery  Bank, 
where  one  of  its  officers  had  been  appointed  to  wind  up  its  business, 
through  the  act  of  a  friendly  creditor  who  had  not  obtained  an 
execution,  nor  waited  the  statutory  ten  days,  an  application  was 
made  to  vacate  proceedings  and  to  have  the  receiver  set  aside.  The 
points  involved  were :  the  propriety  of  an  officer  of  the  bank  being 
receiver ;  and,  the  legality  of  its  stoppage  through  the  alleged  pre- 
mature proceedings. 

The  case  came  before  Judge  Roosevelt,  who  gave  the  following 
decision : 

Roosevelt,  J. — The  petitioner,  Mr.  Nicolay,  is  a  creditor  of  the 
Bowery  Bank  on  a  certified  check  for  $1,750,  dated  October  9th, 
1857.  He  complains  in  that  character  of  what  he  denominates  a 
collusive  appointment  of  one  of  the  officers  of  the  bank  as  a  re- 
ceiver of  its  assets  to  wind  up  its  business,  and  asks  that  the  orders 
which  were  made  for  that  purpose  at  the  instance  of  Mr.  Moody 
Cummings,  another  and  a  friendly  creditor  of  the  bank,  may  be 
vacated,  and  the  appointment  made  under  them  set  aside. 

Mr.  Cummings'  suit,  it  appears,  was  commenced  on  the  10th  of 
October,  on  a  check  for  $250,  which,  on  that  same  day,  had  been 
protested  for  non-payment.  The  order  to  show  cause  was  also  made 
on  the  10th,  and  was  returnable  at  two  and  a  half  o'clock  on  the 
same  day,  when  the  counsel  of  the  bank  appearing  but  making  no 
opposition,  the  institution  was  formally  declared  "  insolvent,"  the 
injunction  against  it  continued,  and  a  receiver  appointed,  with 
directions  to  realize  the  assets  and  "  distribute  the  proceeds  among 
"  the  creditors  equally  and  ratably,  according  to  law." 

It  will  thus  be  seen  that  the  demand  was  presented,  the  suit 
upon  it  instituted,  the  trial  had,  the  judgment  rendered  and  the 
execution  in  effect  issued  and  completed  all  on  one  and  the  same 
day.  The  proceeding,  therefore,  although  it  may  have  been  per- 
fectly proper,  was  substantially  a  voluntary  assignment,  made  by  the 
bank  itself  for  the  equal  benefit  of  all  the  creditors  "  according  to 
"  their  respective  debts,"  and  the  question  is,  is  such  an  assignment 
by  a  bank  which,  if  the  petitioner's  allegations  are  well  founded, 
"  was  and  is  solvent  and  entirely  able  to  pay  its  debts,"  in  law  a 
valid  proceeding? 
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The  statute  in  relation  to  moneyed  corporations  (1  R.  S.  791) 
provides  that  no  conveyance,  assignment  or  transfer,  nor  any  u  judg- 
a  ment  suffered  by  any  such  corporation  when  insolvent,  or  in  con- 
"  templation  of  insolvency,  with  the  intent  of  giving  a  preference 
"  to  any  particular  creditor  over  other  creditors  of  the  company, 
"  shall  be  valid  in  law.9' 

Such  a  provision  seems  to  carry  with  it,  by  necessary  implica- 
tion, an  admission  that  an  assignment  or  judgment  made  or  suffered, 
without  any  intent  of  giving  preferences,  and  of  course  still  more 
if  with  the  express  intent  of  insuring  equality,  is  a  proper  and  legal 
act. 

It  may  be  that  the  selection  of  one  of  its  own  officers  as  receiver 
was  injudicious,  but  it  certainly  was  not  unlawful.  The  act  for  the 
voluntary  dissolution  of  corporations,  (2  JR.  S.  467,)  expressly  pro- 
vides that  "  any  of  the  directors,  trustees  or  other  officers,  or  any  of 
"the  stockholders,  may  be  appointed  receivers."  We  have  the 
sanction,  therefore,  of  the  legislature  for  the  principle  of  such  a 
selection.  Any  creditor,  nevertheless,  upon  good  cause  shown,  may 
object  either  before  or  after  the  appointment,  and  may  designate  a 
more  suitable  person,  of  his  own  nomination,  to  take  the  place  of 
the  nominee  of  the  bank.  Mr.  Nicolay,  at  present,  makes  no  such 
application.  It  is  understood  that  another  creditor  has  done  so, 
and  that  one  of  my  colleagues  has  already  made  the  desired  change 
by  substituting  Mr.  Stewart  for  Mr.  Bradford. 

It  is  sufficient  that  the  new  constitution  of  the  State  and  the 
act  of  1849,  passed  to  give  effect  to  its  requirements,  have  super- 
seded the  previous  legislation  on, the  subject. 

The  constitution  declares  that  the  stockholders  of  banks  of  issue 
shall  be  individually  responsible  to  the  amount  of  their  respective 
shares;  and  the  act  of  1849  declares  that  the  liability  so  created 
shall  be  enforced  as  therein  provided,  "  and  in  no  other  manner." 
That  u  manner  "  is  either  by  issuing  an  execution  and  showing  that 
the  property  of  the  bank  is  of  such  a  character  that  an  execution, 
although  issued,  cannot  be  satisfied  out  of  it  or  by  waiting  ten  days 
after  demand  and  refusal  and  then  applying  for  a  distribution  of 
the  assets  by  a  receiver  and  an  apportionment  of  the  deficiency 
among  the  stockholders  on  the  report  of  a  referee.  Mr.  Cummings, 
it  is  said,  complied  with  neither  of  these  conditions ;  he  neither 
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obtained  an  execution,  nor  waited  the  ten  days.  A  ready  answer 
to  this  objection  is  found  in  the  well-settled  principle,  that  a  party 
in  whose  favor  conditions  are  prescribed  may  waive  their  enforce- 
ment. The  bank  did  so,  and  the  order  on  that  point,  no  fraud 
being  suggested,  is  res  adjudicata.  It  determined  the  institution  to 
be  insolvent. 

Mr.  Nicolay,  it  is  true,  was  not  a  party  to  the  proceeding ;  but 
the  statute  did  not  require  that  he  should  be.  Any  creditor  having 
a  demand  exceeding  $100  was  authorized  to  make  the  application 
and  to  obtain  the  order.  No  notice  was  required,  except  to  the 
bank.  If  the  statute  in  this  respect  be,  as  it  clearly  is,  defective, 
the  court  has  no  power  to  supply  the  omission. 

For  want  of  notice  to  all  the  creditors,  an  improper  person  may 
sometimes,  no  doubt,  be  appointed  receiver.  The  evil,  however,  can 
only  be  temporary.  Any  person  having  an  interest  may  immedi- 
ately apply  for  a  change,  and  for  an  immediate  injunction  on  his 
acts ;  and  such  motions  may  be  repeated  as  often  as  new  occasions 
for  them  may  arise.  Mr.  Nicolay,  therefore,  is  not  prejudiced ;  and 
if  it  be  true,  as  he  alleges,  that  the  bank  is  solvent,  so  much  the 
better  will  it  be  for  his  ultimate  payment 

It  may,  nevertheless,  under  the.  circumstances,  if  he  desires  it, 
be  proper  to  direct  a  reference,  to  inquire  into  the  matter  of  the 
appointment  of  the  cashier,  as  distinguished  from  other  persons, 
(that  being  the  act  rather  of  the  parties  than  of  the  court,)  and  the 
subsequent  substitution,  pending  this  proceeding,  of  the  secretary 
of  the  Trust  Company  in  his  stead. 

Should  the  petitioner's  counsel  consider  a  special  order  neces- 
sary, he  will  prepare  a  draft  and  submit  it  (on  notice)  for  settle- 
ment. 
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ABATEMENT,  does  not  remove  a  receiver,  19. 

suits  by  corporations  do  not  abate  by  their  dissolution,  but  can 
be  continued  by  receiver,  167, 195,  275. 
ABSENT  DEFENDANT,  receiver  npt  granted  to  enforce  an  appear- 
ance, 61.  , 
ACCOUNTING  BT  RECEIVER  on  the  voluntary  dissolution  of  a  cor- 
poration, 214. 

notice  of  presenting  their  accounts,  215. 

by  a  receiver  generally,  609. 

N.  T.  Chancery  rules  which  are  still  in  force,  609,  et  $eq. 

application  by  a  third  party  that  a  receiver  account,  refused, 
612. 

he  should  be  always  ready,  612. 

receiver  accounting  irregularly,  612. 

receiver  insane,  his  surviving  surety  allowed  to  pass  accounts, 
618. 

a  receiver  wilfully  neglecting  to  pay,  is  liable  for  interest,  618. 

times  of  accounting,  618. 

form  of  inventory  and  account,  614,  617,  628. 

a  party  cannot  compel  receiver  to  show  him  his  books,  Ac.  624. 

receiver  can  apply  to  pass  accounts  at  reasonable  periods,  624, 
625. 

proceedings  where  there  is  a  delinquent  receiver ;  and,  form  of 
order,  625,  626. 

final  accounting,  627. 

receiver's  petition  to  pass  accounts  and  be  discharged ;  and 
form  thereof,  628. 
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ACCOUNTING  BY  RECEIVER—continuecL 

order  thereon,  630. 

mode  in  which  the  receiver  should  make  out  his  final  accounts, 
631,  632. 

affidavit  of  their  correctness,  632b 

charges  and  surcharges,  633. 

reconveyance  of  real  estate  by  a  receiver  on  a  final  account- 
ing, 635. 

executor  of  a  deceased  receiver  may,  but  cannot  be  summarily' 
compelled  to  account,  635. 

petition  by  such  executor  to  account  and  order  thereon,  636, 
637,  638. 

on  bill  dismissed,  order  that  receiver  pass  accounts  and  pay 
balance,  640. 

form  of  referee's  (master's)  report  on  receiver's  final  account- 
ing, 655. 

receiver  not  paying  in  balance  on  final  account  at  time  fixed, 
forfeits  salary  and  interest,  657. 

referee's  or  master's  report  on  final  accounting,  doqa  not  re- 
quire confirmation,  657. 

receiver  dissatisfied  with  report — his  petition,  657. 

course  to  be  pursued  by  a  party  who  wishes  to  review  the 
receiver's  account,  657,  659. 

as  to  old  receiver  paying  costs  of  new  receiver,  660,  667. 

proceedings  where  receiver  is  attached  for  not  accounting  or 
paying  in  balance,  Ac.,  667. 
ACTION  by  attorney-general  against  a  corporation  under  the  Code,  to 
vacate  or  annul,  <fcc,  220. 

brought  by  a  corporation  can  be  continued  by  its  receiver,  276. 

against  a  receiver,  he  applies  to  the  court,  133. 

against  shareholder  to  pay  up  shares,  276. 

by  receivers,  not  to  be  brought  without  leave,  and  indemnify- 
ing person  whose  name  is  to  be  used  as  plaintiff,  135. 

he  can,  when  appointed  in  supplementary  proceedings,  bring 
an  action  to  set  aside  fraudulent  assignment,  100. 

he  should  sufficiently  show  his  appointment  in  his  pleadings, 
141. 

receiver  of  an  insolvent  corporation  may  maintain  suit  to  avoid 
usurious  transactions  or  illegal  acts  of  its  officers,  141. 

as  to  power  of  receiver  to  discontinue  an  action,  142. 

receiver  under  supplementary  proceedings  can  maintain  action 
to  set  aside  fraudulent  assignment,  377. 
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ACTION— continued. 

against  corporations  decided  after  a  second  dividend,  to  be  sat- 
isfied, 209. 

decided  against  receiver  of  a  bank,  &c,  the  party  succeeding 
should  petition  to  be  paid,  251. 

against  sureties  of  a  receiver,  600. 

against  receiver,  should  not  be  defended  without  leave  of 
court,  otherwise  he  will  not  be  allowed  costs  if  defeated, 
658,  654. 
ADMINISTRATOR.    See  Executor,  Administrator,  Trustee. 
ADMIRALTY  being  the  forum,  no  receiver  in  equity,  68. 
ADVERTISEMENT  of  sale  of  bad  debts,  155. 

of  appointment  of  receivers  of  a  corporation  on  voluntary  dis- 
solution, 194. 

of  a  general  meeting,  lj)5. 

of  dividend  by  receivers  of  a  dissolved  corporation,  200. 

of  second  and  after  dividends  by  ditto,  208, 214. 

of  payment  amongst  stockholders  of  a  dissolved  corporation, 
214. 
AFFIDAVITS,  on  motion  for  a  receiver,  78. 

of  value  of  property  to  fix  amount  of  receiver's  bond,  and  form 
thereof;  90. 

of  justification  by  sureties,  92. 

form  of  affidavit  of  the  correctness  of  a  receiver's  final  ac- 
counts, 688. 
AGENT  can  be  appointed  by  receiver,  where  an  estate  is  not  at  a  dis- 
tance, &c,  142. 
ALLOWANCES,  to  a  receiver,  642. 

no  charges  above  a  specified  amount  in  a  special  order  allowed, 
642. 

where  he  voluntarily  takes  proceedings  at  law  and  then  aban- 
dons them,  642. 

for  repairs,  648. 

extra  counsel  fees  to  himself,  642,  644. 

commissions ;  and  how  calculated,  648,  644,  et  seq. 

no  per  diem  allowance  to  a  receiver,  654. 

not  allowed  any  profit  he  may  have  made,  658. 

not  allowed  costs  of  defending  actions  without  special  leave  of 
the  court,  658,  654. 

not  allowed  for  extraordinary  trouble,  654. 
■  he  loses  his  poundage  where  party  moves  and  has  money  paid 
into  court,  655. 
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ALLOWANCES— continued 

to  a  substituted  receiver,  655. 

petition  by  receiver  to  be  allowed  charges  disallowed  by 

referee,  657. 
proceedings  to  obtain  a  review  of  the  receiver's  accounts,  659. 
AMENDED  PROPOSAL,  where  sureties  proposed  are  not  satisfactory, 

89. 
AMENDMENT  of  bill  after  motion  for  a  receiver  and  before  the  argu- 
ment, effect  thereof;  672. 
ANNUAL  ACCOUNTS  of  a  receiver,  old  orders  in  relation  to,  609. 
APPEAL  GENERALLY,  by  a  receiver,  156. 

from  orders  and  decrees  relating  to  receivers  of  the  effects  of 

corporations  on  voluntary  dissolution,  178. 
from  order  for  a  receiver  of  an  insolvent  bank,  the  court  will 

appoint  one  pending  appeal,  18. 
by  receiver  or  shareholder  against  order  confirming  mode,  Jbc, 
of  apportionment  of  debts  among  shareholders  of  insolvent 
bank,  291. 
APPEARANCE  of  absent  defendant  not  to  be  enforced  by  appointing 

a  receiver,  61. 
APPOINTMENT  of  a  receiver,  in  what  stages  it  can  take  place,  13. 
ASSIGNMENT  and  transfer  to  a  receiver;  and  forms,  101, 103. 

of  property  cannot  be  taken  in  substitution  of  sureties  for  a 

receiver,  89. 
by  one  partner  in  trust  for  creditors,  814,  815. 
by  debtor  to  a  receiver  on  a  judgment  creditor's  bill  or  com- 
plaint, 404. 
ASSISTANCE,  writ  of;  can  be  obtained  by  a  receiver,  143. 
ATTACHMENT  where  a  party  defendant  does  not  attend  before  a 
referee  or  master ;  and  proceedings  to  obtain  same,  &c ,  85. 
against  a  tenant  where  he  threatens  or  uses  violence  towards 

a  receiver,  184. 
not  to  go  against  a  tenant  for  paying  rent  to  person  whose 

right  is  in  question.    Course  to  be  pursued,  185. 
against  a  person  interfering  with  property  in  receiver's  cus- 
tody, 145. 
ATTORNEY  interested,  cannot  be  a  receiver,  66. 

receiver  should  employ  his  own  attorney,  110. 
can  buy  at  receiver's  sales,  155. 

to  commission  of  lunacy  should  not  be  receiver  of  lunatic's 
estate,  67. 
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ATTORNEY-GENERAL,  under  Code,  bringing  action  to  annul,  &c., 

charter  of  corporation,  220. 
ATTORNMENT  by  tenant  to  receiver,  the  court  becomes  landlord,  8. 

to  a  receiver  and  form  of  it,  127. 

tenant  refusing  to  attorn,  128. 

after  attornment,  strangers  not  to  disturb  tenant,  129. 


B. 


BAD  DEBTS,  receiver  selling  same,  152. 

form  of  petition  to  sell,  152.  • 

form  of  order  on  petition  to  sell,  154. 

advertisement  of  sale,  155. 

sale  and  notice  of  sale  by  receiver  of  a  dissolved  corporation, 

208. 
BANK  INSOLVENT  OR  VIOLATING  CHARTER,  receiver  to  be  ap- 
pointed, 245  et  seq.)  255. 
court  can  appoint  receiver  at  any  stage,  264. 
by  whom  the  bill  or  petition  can  be  filed,  255. 
petition  against,  256.     . 
order  to  show  cause,  259. 
injunction  order,  262  (note  a),  268,  267. 
receivers  vested  with  the  property  and  effects,  272. 
as  to  a  receiver  of  a  safety-fund  bank  paying  its  circulating 

notes,  278. 
receiver  can  be  appointed  without  any  reference,  249. 
case  which  the  attorney-general  must  show  to  get  a  receiver, 

249. 
security  to  be.  given  by,  and  character  of  a  receiver  of  the 

effects  of  an  insolvent  bank,  249,  260. 
an  officer  of  the  bank  should  not  be  the  receiver,  250,  714. 
powers  of  the  receiver  of  an  insolvent  bank,  250. 
receiver  nonsuited  or  beaten  at  law,  the   party  succeeding 

should  petition  to  be  paid,  251. 
where  there  is  an  appeal  from  the  order  for  a  receiver,  court 

will  not  appoint  one  pending  the  appeal,  258. 
provision  in  safety-fund  act  as  to  final  dividend,  258,  279, 
set-off,  277, 278. 
there  must  be  fraud  in  its  pecuniary  concerns  to  authorize  a 

receiver,  288. 

46 
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BANK  INSOLVENT  OR  VIOLATING  CHARTER-continuei 

practice  where  banking  or  insurance  company  becomes  insol- 
vent or  violates  its  charter,  255. 

petition  thereon,  256. 

order  on  the  petition  and  which  embraces  a  temporary  injunc- 
tion, 259. 

order  of  reference  for  receiver  and  a  permanent  injunction,  267. 

as  to  after  powers  and  proceedings  by  the  receiver,  272. 

banking  association,  &a,  having  judgment  against  it  and  exe- 
cution unsatisfied,  280. 

creditor  having  demand  exceeding  one  hundred  dollars,  280. 

application  by  stockholders  holding  one  tenth  of  capital,  280. 

receivers  under  act  of  5th  April,  1849,  283,  etseq. 

to  report  list  of  stockholders  and  apportion  debts  among  them, 
Ac,  Ac,  286. 

form  of  report  of  receiver  to  ground  motion  for  reference  to 
fix  liability  of  shareholders  for  debts  of  bank,  (appendix) 
677. 

opinion  of  Justice  Mitchell  on  the  liability  of  pledgees  of  stock 
and  shareholders  for  the  debts  of  bank,  <fcc,  (appendix)  289, 
686. 

order  of  apportionment  and  assessment  on  shareholders,  (ap- 
pendix) 702. 

receiver  or  shareholder  may  appeal  from  such  an  order,  291. 

opinion  or  points  for  rules  of  the  justices  of  the  first  and 
second  judicial  districts  relative  to  specie-payments  in  con- 
nection with  the  act  of  5th  April,  1849,  292,  298. 

opinion  of  Justice  Roosevelt  (in  connection  with  the  same  act) 
in  the  case  of  Livingston  v.  The  Bank  of  New  York,  (appen- 
dix) 709. 

And  see  Corporation. 
BID  on  property,  receiver  cannot,  161. 

BILL  to  be  served  before  motion  for  a  receiver  on  a  judgment  creditor's 
bill,  492. 

or  complaint  dismissed,  order  on  the*  receiver  to  pass  accounts 
and  pay  balance,  640. 

form  of  a  bill  against  a  limited  insolvent  partner,  850. 

amendment  of,  after  motion  for  a  receiver  and  before  the  argu- 
ment, effect  thereof  672. 
forms  of  prayers  for  receivers,  672,  et  *eq. 
BOND  of  a  receiver  in  general  cases  and  form  of  it,  90,  91. 

if  not  filed  in  proper  office  can  be  done  nunc  pro  tunc,  98. 
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BOND- continued. 

in  litigation,  receiver  appointed  of  rents  embraced  by  it,  S35. 
of  receivers  of  the  effects  of  a  corporation  on  a  voluntary  dis- 
solution, 192. 


CANCELING  policies  by  a  receiver,  159. 

CHANGE  of  possession  of  property,  on  assignments  by  judgment 

debtors,  408. 
CHARGES  and  subcharges  on  a  receiver's  final  accounting,  633. 
CLAIMS  against  receivers  of  insolvent  corporations,  reference  as  to, 

SOS. 
CODE  OP  PROCEDURE  (of  New  York) ;  under  it  a  receiver  can  be 
appointed  to  carry  a  judgment  into  effect,  17. 

also,  to  preserve  property  pending  appeal  18. 
also,  where  a  judgment  debtor  refuses  to  apply  prop- 
erty, 1& 
under  it,  either  party  can  apply  for  a  receiver,  IB, 
888. 
it  has  no  relation  to  insolvent  corporations,  166. 
expressly   authorizes    attorney -general   to  bring    actions   to 

vacate  or  annul  charters  of  corporations,  Ac,  280. 
of  receivers  generally  under  the  Code,  863. 
it  (the  Code)  has  not  taken  away  the  right  of  a  judgment 
creditor  under  the  R.  S.  to  commence  action  for  setting  aside 
fraudulent  assignment  and  having  a  receiver,  364,  896. 
a  receiver  under  the  Code  represents  the  interests  of  both 

creditor  and  debtor,  836. 
general  remarks  on  sections  connected  with  supplementary 

proceedings,  866. 
practice  thereunder,  378. 

as  to  chancery  rules  touching  receivers  being  still  in  force  not- 
withstanding the  Code,  60S,  et  teq. 
COLLIERY,  receiver  of,  881. 

order  for  a  manager  or  receiver  of,  844. 
COMMISSIONS  allowed  to  receivers  on  the  voluntary  dissolution  of 
9,178. 
to  a  receiver  of  a  mutual  insurance  company,  802. 


usually  allowed  to  receivers;  and  mode  of  calculating  them, 

643,  644,  et  itq. 


724  INDEX. 

COMMITTEE,  of  a  lunatic,  where  there  is  a  receiver,  539. 
COMPLAINANT,  a  surety  for  the  receiver,  94. 
COMPLAINT  should  be  served  before  motion  for  a  receiver  in  a  judg- 
ment creditor's  suit,  492. 
COMPROMISE  of  disputed  or  doubtful  claims,  power  of  receiver  to  do 

so,  160. 
CONSENT  by  judgment  debtor  (where  one  bill  is  filed)  that  his  cred- 
itor be  paid,  499. 
ditto,  where  there  are  several  bills,  501. 
CONTINUANCE  of  receiver  after  suit  ended,  20. 
CONTROLLING  receiver,  can  only  be  done  through  order,  rules  and 

practice,  12. 
CORPORATION,  a  receiver  of  a  corporation  is  not  a  purchaser,  4. 
as  trustee  under  an  original  grant  no  receiver  against,  86. 
insolvent  or  acting  out  of  its  charter,  its  officers  not  to  be 

receivers,  68. 
a  receiver  of  an  insolvent  corporation  may  maintain  suit  to 
avoid  usurious  transactions  or  illegal  acts  of  its  officers,  141. 
generally,  168. 
power  of  the  supreme  court  over  directors,  managers  and  other 

trustees  and  officers,  168. 
power  over  religious  corporations,  165. 
a  receiver  cannot  impeach  or  disaffirm  the  lawful  acts  of  a 

corporation,  165. 
he  should  do  all  acts  in  his  own  name  and  not  in  that  of  the 

style  of  the  corporation,  166. 
shareholders  are  not  the  parties  to  annul  an  act  done  in  excess 
of  authority,  although  the  public  officer  might  interfere,  167. 
payments  made  while  a  corporation  is  insolvent  or  insolvency 

contemplated  are  void,  167. 
suits  by  corporations  do  not  abate  by  their  dissolution  but  can 

be  continued  by  receivers,  167. 
voluntary  dissolution  of  a  corporation ;  and  as  to  the  petition 

for  such  dissolution,  168. 
any  directors,  trustees  or  other  officers,  on  a  voluntary  dissolu- 
tion, may  be  receivers,  169. 
such  receivers  are  vested  with  the  property  from  the  time  of 

filing  security,  169. 
powers  of  receivers  of  a  corporation  on  a  voluntary  dissolu- 
tion, 170. 
they  are  to  sue  for  shares  of  stock  remaining  due,  and  may 
file  bills,  170. 
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to  give  notice  of  their  appointment,  170. 

effect  of  their  appointment  on  all  sales,  assignments,  transfers, 

Ac.,  170. 
form  of  notice,  170. 

effect  of  the  appointment  of  receivers,  170. 
debtors  are  to  account  to  receivers,  172. 
powers  generally  of  the  receivers,  172. 
receivers  sued  are  to  retain  sufficient  funds  in  hand,  Ac,  174. 
order  in  which  the  receivers  are  to  pay  debts  and  dividends, 

174. 
commissions  allowed  to  receivers,  176. 
such  receivers  are  under  the  control  of  the  court;  can  be 

removed  and  vacancy  can  be  supplied,  177. 
receivers  accounting,  177. 
unclaimed  dividends  to  be  paid  into  court,  178. 
appeals  from  orders  and  decrees,  178. 
practice  on  the  voluntary  dissolution  of  a  corporation,  178. 
form  of  petition  for  a  voluntary  dissolution  of  a  corporation, 

178. 
form  of  order  thereon  (to  show  cause),  188. 
reference  thereon,  188. 
judgment  order  or  decree  dissolving  the  company  and  for 

referee  or  master  to  appoint  receivers,  184. 
form  of  judgment  order  or  decree  appointing  receivers,  187. 
form  of  receiver's  bond,  102. 

all  the  properties  of  such  corporation  vest  in  the  receiver,  198. 
form  of  notice  of  appointment,  194. 
form  of  notice  of  general  meeting,  195. 
questions  arising,  at  general  meeting  on  claims,  can  be  sub- 
mitted forthwith,  196. 
form  of  petition  to  make  a  dividend,  197. 
form  of  order  thereon,  200. 
form  of  advertisement  of  dividends,  202. 
sale  of  bad  or  desperate  debts  by  a  receiver  of  corporation ; 

and  form  of  notice  thereof  208. 
receiver  refused,  of  money  held  by  corporation  for  charitable 

purposes,  422. 
second  dividend,  and  petition  for  same,  208,  204. 
order  thereon,  207. 
advertisement  of  second  dividend,  208. 
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suits  terminated  after  second  dividends,  receivers  to  satisfy 
same,  209. 

petition  to  distribute  surplus,  210. 

order  thereon  and  notice  thereof,  212. 

advertisement  of  ditto,  Ac.,  214. 

receivers  of  a  dissolved  corporation  accounting ;  and  order  of 
reference  to  take  accounts,  214,  215,  216. 

unclaimed  dividends  paid  into  court,  under  petition,  210. 

mode  of  obtaining  them,  219. 

Code  of  Procedure  authorizes  attorney-general  to  bring  actions 
to  vacate  and  annul  charters  of  corporations,  fto,  220. 

suspending  business  for  a  year,  221. 

charging  directors,  Ac.,  and  making  them  personally  liable, 
222. 

corporation  not  paying  taxes,  228. 

insurance  companies  rendered  insolvent  by  great  fire,  224. 

corporation  having  a  judgment  against  them  with  an  execution 
unsatisfied,  227. 

by  whom  the  petition  is  to  be  made,  227. 

the  receiver  is  not  to  be  appointed  ex  parte,  228. 

the  statute  contemplates  an  equal  distribution  of  the  funds, 
228. 

practice  where  a  corporation  has  a  judgment  against  them 
with  an  execution  unsatisfied,  229. 

petition  in  such  a  case,  229. 

order  thereon,  286. 

of  banking  and  insurance  companies  particularly,  289. 

their  becoming  insolvent  or  violating  their  charter,  248. 

practice  where  banking  or  insurance  company  becomes  insol- 
vent or  violates  its  charter,  255. 

petition  against  it,  256. 

order  to  show  cause,  259. 

order  of  reference,  &c,  262  (note  a),  268,  267. 

balance  in  hand  after  payment  of  all  debts,  &o,  to  be  distrib- 
uted among  full  stockholders,  273. 

pleadings  of  a  corporation  after  receivership  will  not  be  of  any 
effect,  278. 

creditors,  not  parties,  may  come  in  and  submit  their  rights, 

274. 
as  to  dividends,  275. 
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actions  brought  by  a  corporation  can  be  continued  by  its 
receiver,  276. 

as  to  set-off  by  debtor  or  bill  bolder,  277,  278. 

as  to  a  receiver  of  a  safety-fund  bank  paying  its  circulating 
notes,  278. 

banking  association  haying  judgment  against  it  and  execution 
unsatisfied,  280. 

creditor  of  it  having  demand  exceeding  one  hundred  dollars, 
280. 

application  by  stockholders  holding  one  tenth  of  capital,  280. 

receivers  under  act  of  5th  April,  1849,-  and  their  powers,  &&, 
288. 

opinion  or  points  for  rules  of  the  justices  of  the  first  and 
second  judicial  districts  relative  to  specie  payments  in  con- 
nection with  the  act  of  5th  April,  1849,  292,  29S. 

opinion  of  Justice  Roosevelt  (in  connection  with  the  same  act) 
in  the  case  of  Livingston  v.  The  Bank  of  New  York,  709. 

particular  powers  of  receivers  of  mutual  insurance  companies, 
296,  et  %eq. 
COSTS  not  allowed  to  a  receiver,  where  he  defends  a  suit  without 

•  having  first  applied  to  the  court,  658,  654. 

where  a  receiver  under  a  judgment  creditor's  bill  will  not  be 
allowed  costs  on  suits  brought,  487. 

caused  by  a  receiver  of  lunatic's  estate  on  account  of  bringing 
actions  ignorantly,  not  allowed  to  him,  546. 
COUNSEL  fees  to  a  receiver ;  see,  Allowances  to  a  receiver. 

employed  by  a  receiver  should  not  be  counsel  in  the  cause,  110. 
COURT  has  the  care  of  the  property,  the  receiver  is  but  the  officer,  4. 
CREDITOR  of  an  insolvent  bank,  not  a  party,  may  intervene  and  sub- 
mit his  rights,  274. 

And  see,  Judgment  Creditor;  Debtor  and  Creditor. 

D. 

DEATH,  of  a  receiver  works  no  alteration  in  the  order  appointing  him, 

188,  184. 
of -a  receiver,  his  representative  can  ask  to  pass  accounts,  524. 
appointing  new  one,  525. 
of  lunatic  does  not  necessarily  cause  the  duty  of  a  receiver  to 

cease,  545. 
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of  lunatic  and  the  receiver  accounting,  447. 
of  old  receiver,  new  one  how  appointed,  667. 
DEBTOR  AND  CREDITOR,  Receiver  appointed  over  an  insolvent 
assignee,  478. 
Receiver  appointed  where  debtor  unlawfully  coerces  creditors 

by  the  terms  of  an  assignment,  479. 
Receiver's  powers  and  restrictions  under  a  judgment  creditor's 
bill,  480. 

See  also  Judgment  Creditor,  Debtor  and  Creditor. 
DEBTS,  sale  of  bad  and  desperate  debts  by  receiver,  152.' 
DEGREE,  appointing  receiver  in,  17, 

after  a  decree,  19. 
supersedes  a  receiver,  17. 
or  order  dissolving  a  corporation  on  a  voluntary  application, 

184. 
appointing  receivers  in  such  a  case,  186. 
DEFENDANTS,  no  receiver  as  between,  61. 

being  absent,  no  receiver  to  enforce  appearance,  61. 
DELAY  in  applying  for  a  receiver,  loses  right  to  one,  49. 
DEMISE  presupposed,  if  receiver  can  distrain,  130. 
DEMURRER,  not  hold  to  prayer  for  a  receiver,  21. 
DEVISEE,  no  receiver  against,  on  the  heir's  application,  29. 
DIRECTOR,  no  receiver  against,  on  application  of  a  shareholder,  62. 

charging  them  personally,  222,  301. 
DISCHARGING  RECEIVER,  must  be  done  on  petition  and  special 
motion,  628. 
form  of  petition,  628. 
order  thereon,  680. 

there  must  be  reasonable  cause  to  discharge  him,  660. 
where  he  becomes  blind,  661. 
receiver  wanting  to  go  abroad,  661. 
receiver  on  judgment-creditor's    bill  not  discharged  without 

special  order  and  written  consent  of  all  parties,  666. 
receiver  requiring  to  be  discharged  before  his  trust  is  closed, 

667. 
as  to  old  receiver  paying  the  costs  of  the  new  receiver,  667. 
removal  of  old  and  appointing  new  receiver  does  not  alter  the 

office,  667. 
he  ought  to  have  personal  notice  of  an  application,  to  discharge 
him,  668. 
DISCONTINUING  suit  by  a  receiver,  142. 


INDEX.  729 

DISCRETIONARY  in  court  to  appoint  a  receiver,  2. 
DISSOLUTION,  voluntary,  of  a  corporation.    See  Corporation. 
DISTRAINING  FOR  RENT,  receiver's  power,  126. 

can  do  so  without  an  order,  199. 

this  power  in  a  receiver  presupposes  a  demise,  180. 

by  a  receiver  and  tenant  rescuing  it,  184. 
DIVIDENDS,  on  the  voluntary  dissolution  of  a  corporation,  and  when 

and  bow  paid,  1ST,  203,  210. 

unclaimed,  to  be  paid  into  court,  218. 

mode  of  obtaining  them  thereafter,  219. 

petition  by  receivers  ofa  corporation  (dissolved  on  a  voluntary 
dissolution)  to  make  a  dividend,  197. 

orders  for  same,  200. 

petition  for  second  dividend  by  dissolved  corporation,  204. 

order  for  such  second  dividend,  207. 

receiver  paying  them  in  general  cases,  595. 

he  must  have  the  sanction  of  the  court  before  he  pays  a  divi- 
dend, 585. 

receiver's  petition  to  make  a  dividend;  and  order  thereon,  588, 
567. 

receiver's  duties  as  to  dividends,  Ac,  under  act  of  5th  April, 
1849,  984,  et  teq. 

creditor's  of  a  partnership,  share  equally  in  the  dividend,  669. 

receipts  to  receiver  on  his  paying  dividends,  569. 

as  to  a  reference  before  making  a  dividend,  569. " 


E. 

EJECTMENT  cannot  be  brought  by  receiver  without  applying  to  the 

court,  112. 
EMPIRE  BANE  OF  NEW  TORE,  affidavit  of  insolvency,  and  order 
to  show  cause,  (appendix)  882,  683. 

report  of  a  receiver  to  ground  motion  for  reference  to  fix 
liability  and  assess  shareholders  for  debts  due  the  bank, 
appendix)  677. 

as  to  the  term  in  the  statute  "  not  clearly  insolvent,"  in  con- 
nection with  the  position  of  this  bank,  282. 

Justice  Roosevelt's  views  as  to  the  security  to  be  given  by  its 
receiver,  260. 

form  of  order  of  appointment  of  receiver,  282  (note  a). 

order  for  publication  against  shareholders,  (appendix)  681. 
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referee's  advertisement  thereafter,  (appendix)  685. 
opinion  of  Justice  Mitchell  touching  the  liability  of  and  extent 
.  of  persons  who  were  to  be  considered  liable  as  stockholders, 

(Appendix)  686. 
EVICTION,  danger  of;  no  receiver  granted  on  that  account,  65. 
EXAMINATION  of  party  and  persons  as  to  property  to  be  placed  in  a 

receiver's  hands,  104. 
EXECUTION  unsatisfied  and  judgment  against  a  corporation,  227. 
EXECUTOR,  ADMINISTRATOR,  TRUSTEE,  receiver  appointed  of 

property  of  deceased  person  prior  to  letters,  his  powers 

cease  on  their  being  granted,  512. 
generally,  no  receiver  against  on  slight  grounds,  there  must  be 

danger,  48,  513. 
there  must  be  a  strong  case  before  answer  to  allow  of  a  receiver, 

42,  514. 
receiver  where  an  executor  is  insolvent,  42,  515. 
as  to  a  receiver  on  a  recall  of  probate,  517. 
where  the  circumstances  of  an  executor  or  administrator  are 

inadequate  to  afford  adequate  security  to  creditors,  legatees, 

&c,  516. 
receiver  where  an  executor  turns  over  effects  to  an  insolvent 

co-executor  and  leaves  the  State,  517. 
receiver  appointed  to  act  with  the  insolvent  executor,  518. 
receiver  appointed  where  executrix  had  not  disposed  of  prop- 
erty pursuant  to  the  will,  518. 
executor  poor  or  in  mean  circumstances,  no  receiver  against, 

40,  518. 
receiver  against  executrix  marrying  necessitous  husband,  &c, 

620. 
two  suits  for  administration,  524. 
receiver  appointed  against  an  indigent  administratrix,  though 

not  against  a  poor  executor,  408,  409. 
great  age  of  an  executor  is  not  ground  for  a  receiver,  524. 
receiver  dying,  his  representative  can  apply  to  pass  accounts! 

but  court  will  not  compel  him ;  and  form  of  his  application, 

624,  525. 
decree  founded  on  a  will  and  where  rents  are  in  trustees*  hands 

and  delay  inevitable,  receiver  appointed,  527. 
receiver  over  an  executor,  &c,  must  indemnify  on  bringing 

actions,  528. 
complaint  filed  by  heir  to  try  validity  of  will  of  real  estate,  528. 
form  of  order  for  a  receiver  over  an  executor,  &c,  528. 
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EX  PARTE  PROCEEDING,  where  opposite  party  does  not  attend 

before  master,  85. 
EXTENDING  receiver  over  other  property,  109. 


F. 


FEES  TO  A  RECEIVER    See  Allowance*  to  a  receiver. 

FINAL  ACCOUNTING  BT  A  RECEIVER.     See  Accounting  by  a 

*       receiver. 
FIRE  Insurance  Companies  rendered  insolvent,  by  the  great  fire,  224. 
FORECLOSURE,  receiver  where  mortgage  due  and  premises  inade- 
quate, 856,  857. 
receiver  on  equitable  mortgage  by  deposit  of  deeds,  857. 
FRAUDULENT  ASSIGNMENT,  complaint  or  bill  by  judgment-cred- 
itor to  set  aside  and  for  a  receiver,  401,  408. 


G. 


GENERAL  MEETING  to  be  called  by  receivers  of  the  estate  of  corpo- 
rations dissolved  by  voluntary  application ;  and  form  thereof, 
195. 

GOOD-WILL  of  a  business,  848. 

GROSS  SUM,  where  the  property  consists  of,  no  receiver,  12. 


H. 


HEIR,  infant    See  Infant. 

receiver  against  and  on  application  ofj  29,  80. 


I. 


IMPROVEMENTS  not  to  be  made  by  receiver  without  applying  to  the 

court,  117. 
INADEQUACY  OF  PRICE,  no  receiver  on  that  account,  38. 
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INDEMNITY  to  be  given  to  person  in  whose  name  a  receiver  com- 
mences actions,  185. 
INFANT— as  to  appointing  a  receiver  of  an  infant's  estate,  without  a 
complaint,  18,  549,  550. 
where  his  estate  is  in  danger,  a  receiver  can  be  appointed  be- 
fore process  is  served,  549. 
receiver's  duty  where  there  are  two  mortgages  not  due,  but 

interest  running,  550. 
as  to  discharging  the  sureties  of  a  receiver  of  infant's  estate, 

550,  605-6. 
at  what  period  the  recognizance  of  the  receiver  of  an  infant's 
estate  will  be  vacated,  550,  551,  561,  606. 
INJUNCTION,   temporary,  against  an  insolvent  bank;  permanent, 

against  ditto,  order  for,  259  et  seq.,  267. 
INSANE.    Receiver  insane,  his  surviving  surety  allowed  to  pass  ac- 
counts, 618. 
INSOLVENT  ACT,  judgment  creditor  taking  the  benefit  of,  and  the 
effect  thereof  on  his  property,  489. 
judgment  creditor  may  take  it  notwithstanding  injunction,  489. 
INSOLVENT  ASSIGNEE,  receiver  will  be  appointed  over,  478. 

INSOLVENT  BANK  OR  COMPANY,  no  officer  of  it  to  be  the  re- 
ceiver, 250,  714. 

See,  also,  Bank  Insolvent. 

INSOLVENT  INSURANCE  COMPANY :  see  Insurance  Company 
Insolvent,  &c 

INSOLVENT  SURETY  OF  A  RECEIVER,  the  latter  is  to  get  a  new 
one  appointed ;  and  course  of  proceeding  where  he  does  not, 
605. 
INSTRUCTIONS,  a  receiver  can  apply  to  the  court  for,  158. 

INSURANCE  POLICIES,  power  of  receiver  to  cancel,  159. 
to  reinsure  risks,  159. 

INSURANCE  COMPANY  insolvent  or  violating  its  charter;  by  whom 
bill  or  petition  can  be  filed ;  petition,  injunction,  &c.,  255  et 
seq. 

the  receiver  will  be  absolutely  vested  with  all  the  effects  of  the 
company,  247. 

practice  where  banking  or  insurance  company  becomes  insol- 
vent or  violates  its  charter,  255. 

rendered  insolvent  by  the  great  fire,  224. 

particular  powers  of  receivers  of  mutual  insurance  companies, 
296,  et  seq. 
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commissions  to  a  receiver  of  a  mutual  insurance  company,  802. 
INVENTORY  OP  THE  RECEIVER,  filling  same,  609. 
form  of  his  inventory,  614. 

J. 

JUDGMENT,  receiver  to  carry  it  into  effect,  17. 

against  a  corporation' with  an  execution  unsatisfied,  227. 
JUDGMENT  CREDITOR    DEBTOR  AND  CREDITOR 

as  to  pursuing  judgment  debtor  under  the  code,  see  *'  Supple- 
mentary Proceedings,  and  pp.  862,  866,  878. 

for  proceedings  generally  under  the  code,  see  Code  of  Proce- 
dure, 862. 

judgment  creditor's  complaint  or  bill  generally,  896. 

power  of  the  court,  897. 

receiver  on  a  judgment  creditor's  bill,  898. 

complainant's  duty  to  move  for  a  receiver  without  delay,  899. 

may  move  before  answer,  899. 

copy  of  complaint  should  be  served  and  appearance  day 
passed  before  moving,  400. 

where  judgment  is  in  C.  P.,  execution  need  only  be  issued  and 
returned  in  the  county ;  otherwise  where  it  is  in  the  su- 
preme court,  400. 

does  not  hold  so  strictly  where  fraudulent  assignment  is  re- 
quired to  be  removed,  400. 

debtor  before  the  code  was  required  to  execute  a  formal 
assignment  of  sufficient  to  satisfy  the  judgment,  Ac.,  404. 

only  one  receiver  to  be  appointed,  405. 

the  receiver  would  hold  the  property  for  the  benefit  of  all  su- 
ing creditors,  subject  to  priorities,  405,  488. 

court  ascertains  whether  any  other  receiver  has  been  ap- 
pointed, 406. 
where  defendant  is  called  before  two  referees*  in  different  suits, 
406. 

as  to  the  extent  to  which  a  judgment  debtor  should  be  exam- 
ined in  a  referee's  or  master's  office  touching  his  property, 

407. 
bill  against  fraudulent  assignment;   and  principles  thereon 

as  to  change  of  possession,  &c,  &c,  408. 
judgment  creditor's  suit  against  a  fraudulent  assignment,  408, 

476. 
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JUDGMENT  CREDITOR.    DEBTOR  AND  CREDITOR-continuei 
receiver's  powers  and  restrictions  under  judgment  creditor's 

bill,  480. 
plaintiff  entitled  to  discovery  of  all  real  estate,  483. 
petition  to  sell  his  real  estate,  484. 
order  thereon,  486. 

where  a*receiver  is  not  allowed  costs,  487. 
receiver  may  sell  desperate  debts,  487. 
he  gives  security  in  relation  to  all  the  property,  488. 
receiver  cannot  pay  over  any  thing  without  leave  of  court,  488. 
where  suit  not  ended,  a  party,  and  not  he,  should  apply  to 

pay  over,  488. 
receiver  not  discharged,  without  special  order,  488. 
he  is  to  be  receiver  also  in  subsequent  suits,  give  additional 

security,  and  keep  separate  accounts,  488,  489. 
judgment  creditor  taking  benefit  of  insolvent  act,  effect  thereof 

489. 
receiver  should  not  sell  too  much  property,  489. 
a  plaintiff  getting  judgment,  and  receiver  not  paying  because  a 

prior  judgment-creditor  has  not  expedited  or  is  soil  litigated 

with,  course  to  be  pursued,  490, 491. 
as  to  paying  junior  judgment-creditor  where  an  older  com- 
plainant is  inactive,  490. 
ditto  where  the  only  litigation  is  between  the  prior  party  and 

the  debtor,  491. 
appointment  of  a  receiver  before  answer,  where  defendant  has 

not  elected  to  have  one;  and  practice  to  be  pursued,  491. 
copy  of  complaint  or  bill  to  be  served  before  motion  for 

receiver  made,  492. 
order  for  a  receiver  is  to  embrace  sufficient  to  pay  debt,  Ac, 

and  not  be  a  sweeping  order,  494. 
form  of  order  for  a  receiver  where  defendant  does  not  consent, 

494. 
debtor's  residence  considered  in  making  a  reference  to  a  mas- 

ter,  497. 
payments  by  receiver,  497. 
ditto  where  one  complaint  is  filed  and  debtor  consents  that 

plaintiff  be  paid,  and  form  of  consent,  499. 
order  thereon,  and  mode  of  payment  and  passing  receipts,  500. 
payments  where  several  bills  or  complaints  are  filed  and  the 

defendant  consents  they  should  be  paid  off^  501. 
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JUDGMENT  CREDITOR.    DEBTOR  AND  CREDITOR— continued. 

as  to  proceedings  and  payment  on  complaint  and  answer  or  on 
answer  and  proofs,  502. 

suits  in  different  districts ;  and  conflicting  claims,  504. 
JURISDICTION  of  court  over  parties  and  their  property,  6. 

property  out  of,  6,  7,  8. 


LACHES,  no,  receiver  where  party  has  been  guilty  of,  49. 
LEASE  by  a  receiver  and  his  power  to  lease,  122. 
renewal  o£  by  a  receiver,  124. 

power  of  a  receiver  to  determine  a  subsisting  lease,  125. 

to  give  notice  to  quit,  126. 
LEGAL  ESTATE,  no  receiver  against  it,  24. 
LEGISLATURE,  member  of,  as  to  his  being  a  receiver,  70. 
LIABILITY  OF  A  RECEIVER,  578. 

where  he  does  not  keep  the  exclusive  control  of  his  funds  and 

loss  ensues,  578,  et  seq. 
where  a  receiver  has  lodged  money  by  direction  of  party  enti- 
tled to  it  and  it  is  lost  by  insolvency,  592. 
putting  trust  money  to  his  own  credit,  594. 
receiver  should  see  that  moneys  transmitted  have  been  put 

into  court,  or  he  will  be  liable  for  act  of  his  agent,  595. 
receiver  ordered  to  place  out  money,  and  he  does  not,  he  will 

be  charged  with  interest,  595. 
improperly  retaining  balance  and  not  regularly  accounting, 

liable  to  pay  interest,  595. 
he  must  make  good  any  rent  lost  by  his  neglect,  596. 
courts  strict  in  requiring  due  accounting,  596. 
receiver  liable  to  refund  all  benefit  obtained  from  the  funds, 

with  interest,  596. 
where  receiver  is  ordered  to  bring  money  into  court  and  he 

does  not,  mode  of  proceeding,  597. 
where  the  banker  of  a  receiver  may  be  liable,  598. 
of  a  surety  of  a  receiver.    See  Sureties  qfa  Receiver. 
LIMITED  PARTNERSHIP,  on  insolvency,  its  assets  are  a  trust  fund 
for  all  the  creditors;  and  as  to  a  receiver  of  the  same,  846. 
a  creditor  is  not  stopped  from  filing  a  bill  on  the  ground  of 
former  bill  and  receiver,  848. 
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is  dissolved  by  the  death  of  the  special  partner,  850. 

form  of  a  bill  against  a  special  insolvent  firm,  850. 

as  to  service  on  the  partners  to  ground  motion  for  a  receiver, 
858. 

order  for  a  receiver  of  its  effects,  568. 

dividend  in,  569. 
LUNATIC,  receiver  appointed  where  a  responsible  committee  is  not  to 
be  had,  589. 

receiver  of  estate  and  committee  of  person,  Ac.,  539. 

security  from  receiver,  589. 

receiver  appointed  where  committee  lives  at  a  distance  or  is 
infirm,  541. 

receiver  can  be  provisionally  appointed  while  commission  of 
lunacy  is  pending,  541. 

the  statute  relative  to  habitual  drunkards  has  not  the  effect  of 
vesting  real  estate  in  a  receiver,  542. 

as  to  reference  and  order  where  there  is  a  receiver  and  a  com- 
mittee must  be  appointed  to  institute  a  suit,  542. 

receiver  appointed  where  a  merchant  of  property  became 
lunatic,  542. 

can  be  appointed  on  petition  and  without  bill,  545. 

solicitor  to  the  commission  not  a  proper  person  for  receiver, 
545. 

suits  by  receivers  of  the  estates  of  habitual  drunkards,  545. 

receivers'  duties  do  not  die  with  the  lunatic,  545. 

receiver  of  lunatic  not  allowed  costs  of  actions  brought  igno- 
rantly,  546. 

order  appointing  the  receiver  should  particularize  his  powers, 
546. 

as  to  his  powers  to  lease,  547. 

receiver  being  appointed,  witnesses  in  an  action  wherein 
lunatic  was  defendant,  cannot  thereafter  be  examined,  547. 

where  lunatic  dies  and  receiver  desires  to  account ;  and  peti- 
tion therefor,  547. 


M. 


MASTER  in  chancery  should  not  appoint  the  receiver,  22. 
in  chancery  cannot  be  a  receiver,  66. 
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MEMBER  of  the  legislature,  as  to  his  being  a  receiver,  70. 
MINES,  receiver  of,  881. 

to  allow  of  a  receiver,  a  dissolution  must  be  sought,  884. 

no  receiver  where  a  party  lays  by  and  does  not  claim  an 

interest  till  the  property  has  become  prosperous,  885. 
MONEY  not  to  be  paid  out  by  a  receiver  without  leave,  121. 
"  MONEYED  CORPORATION  "  defined,  289. 
MORTGAGOR  AND  MORTGAGEE. 

mortgagee  in  possession,  no  receiver  against,  58. 

mortgage  not  wholly  due,  no  receiver,  60. 

mortgagee  should  not  be  a  receiver,  70. 

mortgagee  not  entitled  to  rents  in  hands  of  a  receiver  where 

will  is  contesting,  860. 
receiver  where  mortgage  debt  due  and  property  inadequate, 

856,  857. 
mortgage  by  deposit  of  deeds,  receiver  allowed,  857. 
moving  for  receiver  before  appearance,  857. 
where  mortgagor  is  in  possession  and  insolvent,  858. 
tenant  of  mortgagor  in  possession  should  not  be  disturbed  by 

receiver,  but  he  will  be  ordered  to  attorn,  858. 
tenant  purchasing  part  of  a  mortgage  cannot  object  to  a  second 

mortgagee's  application  for  a  receiver,  670. 
receiver  not  appointed  over  entire  property  where  sales  in 

parcels  or  part  will  satisfy  debt,  359. 
rent  becoming  due  between  time  of  sale  and  right  of  posses- 
sion, such  rent  will  belong  to  owner  and  not  to  purchaser, 

859. 
where  premises  cannot  be  divided  and  they  are  insufficient  to 

pay  debt  and  costs  and  part  only  of  mortgage  fells  due, 

859. 
mortgagor  cannot,  by  forestalling  costs,  avoid  consequences  of 

appointment  of  a  receiver,  859. 
where  receiver  has  been  ordered  to  be  discharged,  but  receives 

rents  afterwards,  860. 
where  rents  have  been  paid  into  court  in  a  suit  on  a  will,  a 

mortgagee  has  no  title  to  them,  860. 
as  to  moneys  in  receiver's  hands,  on  staying  proceedings  in 

foreclosure,  861. 
first  mortgagee  purchasing  up  a  third,  mortgage  cannot  shut 

out  second  mortgagee;  receiver  in  such  a  case,  861. 
mortgagee  of  legal  estate  not  entitled  to  receiver  on  the  ground 

that  tenants  are  numerous  and  rents  difficult  to  collect,  861. 

47 
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MOTION  for  a  receiver  generally,  76. 

in  mortgage  cases,  857. 
MUTUAL  INSURANCE  COMPANY. 

particular  powers  of  its  receivers,  296. 
course  to  be  pursued  by  receiver  in  collecting  assessments  and 
canceling  policies,  297. 


N. 


NEW  RECEIVER,  on  the  death  of  old  one,  525,  667. 

where  old  receiver  is  in  contempt,  667. 
NEWSPAPER  establishment,  receiver  of,  887. 
NEXT  FRIEND,  should  not  be  a  receiver,  67. 
NOMINATE  a  receiver,  who  can,  22. 
NOTICE  of  motion  for  a  receiver,  77. 

to  quit  by  a  receiver,  126. 

of  selling  bad  debts,  155. 

by  receivers  (on  the  voluntary  dissolution  of  a  corporation)  of 
their  appointment,  194. 

of  a  general  meeting  by  ditto,  195. 

of  a  first  dividend  by  ditto,  202. 

by  such  receivers,  of  the  sale  of  bad  debts,  &c,  203. 

of  a  second  and  after  dividends,  by  ditto,  208,  214. 

of  presenting  their  accounts,  214. 

of  payment  to  stockholders,  214. 

of  accounting,  by  receivers  of  a  dissolved  corporation,  214, 
215,  216. 


o. 


OFFICERS  acting  under  U.  S.  should  not  be  receivers,  65. 

of  an  insolvent  corporation  should  not  be  its  receiver,  68. 
ORDER  for  a  receiver  generally,  79. 

party  applying  for,  enters  it,  81. 

for  appointment,  receiver's  powers  dated  from  it,  98. 

for  a  receiver  to  make  repairs,  121. 

of  reference  where  tenant  required  renewal  of  lease,  125. 

for  a  receiver  to  bring  actions,  189. 
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ORDER— continued 

to  sell  bad  debts,  form  of,  154. 

to  show  cause,  after  presentation  of  petition  for  voluntary  dis- 
solution of  a  corporation,  183. 

or  decree  for  such  dissolution;  and  that  referee  or  master 
appoint  receivers,  184. 

judgment  order  or  decree  appointing  the  receivers,  187. 

for  a  dividend  by  a  receiver  of  a  dissolved  corporation,  200. 

for  a  second  dividend  by  ditto,  207. 

to  distribute  surplus  and  notice  thereof  212. 

of  reference  to  take  the  account  of  receivers  of  a  dissolved 
corporation,  216. 

of  confirmation  of  report  thereon,  217. 

to  pay  unclaimed  dividends  into  court,  219. 

that  insolvent  bank  show  cause  why  injunction  and  receiver 
should  not  be  granted,  &c.,  259. 

of  reference  for  receiver  of  ditto ;  and  for  permanent  injunc- 
tion, 262  (note  a),  268. 

on  a  petition  where  a  corporation  has  a  judgment  against 
them,  with  an  execution  unsatisfied,  229. 

of  apportionment  of  debts  among  shareholders  of  an  insolvent 
bank,  286,  677,  et  $eq. 

for  receiver  in  case  of  partnership,  841. 

for  manager  or  receiver  of  a  colliery,  844. 

for  receiver  to  pay  judgment  creditor  on  the  consent  of  the 
debtor,  499. 

for  a  receiver  over  an  executor  or  administrator,  528. 

for  a  committee  of  a  lunatic  where  there  is  a  receiver,  542. 

for  a  receiver  of  the  effects  of  a  limited  partnership,  568. 

form  of,  for  a  receiver  where  the  judgment  debtor  does  not 
consent,  494. 

for  a  receiver  to  make  a  dividend,  200. 

that  receiver  pass  his  final  accounts  and  be  discharged,  630. 

for  receiver  to  allow  abatement  of  rent  in  time  of  scarcity,  &c., 
669,  671. 
OWNER  or  other  person  not  a  tenant  in  possession,  180. 

how  receiver  should  apply  to  obtain  possession,  180. 
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PARTIES  should  all  be  before  the  court,  22. 

rightly  in  possession,  no  receiver  against,  24. 

should  not  be  receivers,  78. 

can  be  sureties  for  receivers,  94. 

can  be  examined  to  get  at  amount,  Ac.,  of  property  which  is 
to  pass  into  a  receiver's  hands,  90. 

cannot  compel  the  receiver  to  account  or  show  his  books  to 
them,  606. 
PARTNERSHIP,  court  reluctant  to  act  in  nice  cases,  807. 

its  object  is  merely  to  protect  properties  during  suit,  808. 

receiver  is  appointed  where  there  has  been  a  breach  of  duty 
which  would  authorize  a  dissolution,  808. 

there  must  be  gross  abuse  to  allow  of  a  receiver,  808. 

rules,  as  to  appointment  of  a  receiver,  which  are  applicable 
between  parties  are  also  so  between  representatives  of  de- 
ceased partner  and  surviving  one,  309. 

surviving  partner's  rights  not  to  be  interfered  in,  unless  he  is 
faithless  or  insolvent,  809,  324. 

a  receiver  appointed  where  firm  insolvent  .and  stopped  pay- 
ment, 810. 

as  to  an  assignment  in  trust  for  creditors  by  one  partner,  314, 
815. 

ditto  in  relation  to  special  partnership,  815. 

a  receiver  appointed  where  a  partner  carries  on  trade  on  his 
own  account  with  the  co-partnership  funds,  314. 

where  a  partner  has  a  distinct  business  and  forbears  with  the 
debtors  of  the  firm,  814. 

a  receiver  allowed  where  a  partner's  share  on  death  was  to  be 
valued  and  sold  to  survivors,  but  they  went  on  without 
having  made  the  division,  &c,  816. 

two  receivers  in  distant  places,  321. 

where  partner  neglects  business  and  receives  without  account- 
ing, 824. 

where  a  ship  belonging  to  partners  is  checked  in  its  earning 
by  some  of  the  partners,  receiver  appointed,  824. 

one  partner  passing  another  by  and  bringing  in  a  stranger, 
826. 

where  partnership  is  denied,  826. 
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partnership  dissolved  by  insolvency  of  one  partner,  who  has 

not  the  sole  right  to  wind  up,  827. 
where  all  partners  are  dead  and  suit  is  had  between  represen- 
tatives, a  receiver  will  be  appointed,  829. 
where  a  partner  excludes  another  from  taking  that  part  in  the 

concern  to  which  he  is  entitled,  829. 
co-partnership  broken  up  by  controversial  suits,  880. 
where  one  partner  has  assumed  the  partnership  debts,  880. 
receiver  appointed  of  a  steamboat,  where  owners  dispute  and 

require  court  to  settle  rights,  881. 
in  mines,  receiver  ofj  881. 
to  authorize  a  receiver  of  mines,  a  dissolution  must  be  sought, 

884. 
receiver  appointed  where  persons  have  a  share  in  profits  and 

a  party,  who  agreed  they  should  have  such  share,  makes  an 

assignment  to  a  third  party,  886. 
receiver  of  a  newspaper  establishment,  887. 
court  does  not  appoint  a  receiver  merely  because  there  is  a 

dissolution,  888. 
partner,  after  dissolution,  making  improper  use  of  partnership 

property,  888. 
trifling  circumstances  will  not  authorize  the  appointment,  888. 
no  receiver  where  party  applying  has  the  property  in  his  own 

possession  and  the  other  partner  does  not  object  to  such 

possession,  889. 
where  both  equally  entitled  to  possession  and  one  enjoins  the 

other,  receiver  granted,  840. 
receiver  is  to  act  and  be  guided  by  the  order  appointing  him, 

840. 
form  of  order  for  a  receiver  in  partnership,  841. 

for  a  receiver  or  manager  of  a  colliery,  844. 
as  to  the  receiver  lodging  or  investing  the  funds,  848. 
receiver   should   sell   co-partnership  establishment  without 

delay,  848. 
creditors  in  general  share  equally  in  the  receiver's  dividends, 

669. 
on  the  insolvency  of  a  limited  partnership,  its  effects  are  a 

trust  fund  for  creditors ;  and  as  to  a  receiver  of  the  same, 

846. 
and  one  creditor  of  a  limited  partnership  is  not  stayed  from 

filing  a  biU  on  the  ground  of  former  bill  and  receiver,  848. 
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as  to  service  of  notice  of  motion  for  a  receiver  of  a  limited 

firm,  858. 
order  for  a  receiver  of  the  effects  of  a  limited  partnership,  854. 
PAYMENTS  by  receiver  under  judgment  creditor's  bill,  497. 
PAT  OUT  MONEY— receiver  cannot  do  this  without  leave  of  court, 

121. 
PENDENTE  LITE,  receiver  of  one  defendant  appointed  pendente  lit*, 

as  to  mode  of  bringing  him  before  the  court,  112. 
PER  DIEM  compensation,  not  allowed  to  receiver,  644. 
PETITION  to  make  repairs,  119. 

to  bring  action,  form  o£  187. 

order  thereon,  189. 
to  sell  bad  debts,  form  of,  152. 
for  the  voluntary  dissolution  of  a  corporation,  178. 
for  receivers  to  make  a  first  dividend,  197. 
for  a  second  dividend,  204. 
to  distribute  surplus,  210. 
against  an  insolvent  bank  or  company,  Ac.,  256. 
form  of  petition  where  a  corporation  has  a  judgment  against 

them  with  an  execution  unsatisfied,  229. 
form  of  petition  against  a  banking  or  insurance  company  in- 
solvent or  which  has  violated  its  charter,  256. 
of  receiver  to  sell  real  estate  of  a  judgment  debtor,  484. 
by  a  receiver  on  the  death  of  a  lunatic,  to  account,  547. 
form  of  receiver's  petition  to  pass  accounts  and  be  discharged, 

628. 
form  of;  where  an  executor  of  a  deceased  executor  asks  to  pass 

accounts,  &c,  686. 
by  receiver  to  be  allowed,  on  final  accounting,  certain  charges 

disallowed  by  master,  657,  658. 
by  receiver  for  leave  to  make  a  dividend,  566. 
PLAINTIFF  becoming  a  surety  in  a  receiver's  bond,  79. 
POLICY  OF  INSURANCE,  power  of  receiver  to  cancel,  156. 
POSSESSION  of  third  persons  not  divested,  11. 

by  receiver  can  be  had  in  a  summary  way,  12. 

of  a  receiver  not  to  be  affected  by  another  receiver,  12. 

how  applied  for  by  a  receiver,  where  owner  or  other  person 

not  a  tenant  holds,  180. 
change  of,  by  judgment  debtor  on  making  an  assignment  for 
the  benefit  of  creditors,  408. 
POWERS  of  court  to  appoint  a  receiver,  1. 
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of  a  receiver  generally,  5. 

of  a  receiver  under  a  judgment  creditor's  bill,  480. 
PRACTICE  on  the  appointing  a  receiver  in  general  cases,  76. 
PRAYER — receiver  appointed  although  not  prayed  for,  19. 

for  a  receiver  in  the  bill,  20. 

forms  of  prayers  in  bill,  for  a  receiver,  672. 
PRIVILEGES  of  the  sureties  of  a  receiver,  509. 
PROCEEDINGS  on  reference  to  appoint  a  receiver,  87. 
PROCHEIN  AMI  should  not  be  a  receiver,  67. 
"  PROPERTY  "—this  term  under  the  Code  of  Procedure  embraces 
realty  as  well  as  personal  property,  875. 

in  the  power  of  a  receiver  not  to  be  interfered  with,  145. 
PROPOSAL  for  a  receiver,  88. 

amended  where  sureties  are  not  satisfactory  to  the  master,  89. 
PUBLIC  OFFICE  in  litigation,  no  receiver  appointed,  60. 
PUBLIC  OFFICERS,  salaries  of;  56. 

Q. 

QUIT,  notice  to  quit  by  a  receiver,  126. 

R 

RATES  AND  TOLLS  not  imposed,  no  receiver,  47. 
REAL  ESTATE,  transfer  of,  to  a  receiver,  108. 

not  to  be  sold  without  leave  of  court,  482. 

as  to  discovery,  transfer  and  sale  under  a  judgment  creditor^ 
bill,  488. 

petition  to  sell,  484. 

re-transfer  by  the  receiver  on  passing  his  final  accounts,  685. 
RECEIPT  for  rent  by  a  receiver,  form  of,  188. 
RECEIVER,  not  appointed  merely  because  he  can  do  no  harm,  2. 

not  understanding  management,  can  be  allowed  to  act  under  a 
person  who  does,  2. 

definition  of  a,  212. 

his  appointment  is  provisional,  2. 

appointed  on  behalf  of  all,  2. 

is  appointed  from  date  of  order  of  reference,  4. 

should  be  disinterested,  4.  ' 
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if  threatened,  court  attaches  wrongdoer,  4. 

his  general  powers,  and  what  property  he  can  control,  5. 

as  to  his  reaching  property  out  of  the  jurisdiction,  6. 

controlled  only  through  orders,  rules  and  practice,  12. 

as  to  rules  of  the  late  court  of  chancery  being  still  in  force, 
608  et  seq. 

not  appointed  over  another  receiver,  12. 

in  what  stages  of  a  cause  appointed,  18,  357. 

general  power  to  appoint,  requires  a  suit  to  be  pending,  13. 

application  for  appointment  of  a  receiver  should  be  made  in 
court ;  but  to  supply  a  vacancy  may  be  moved  at  chambers, 
857. 

who  can  nominate  one,  22. 

from  what  time  he  will  be  considered  as  appointed,  23. 

where  he  will  not  be  appointed,  25. 

delay  in  applying  for  one,  49. 

as  to  appointment  of  one  where  a  will  is  contesting,  50. 

not  appointed  over  the  possession  of  another  receiver,  61. 

who  cannot  or  ought  not  to  be,  65. 

general  practice  on  the  appointing  one,  76. 

motion  for,  76.     . 

as  to  more  than  one  receiver,  88. 

bond  of,  91. 

referee's  or  master's  report  of  appointment,  and  form  thereof  96. 

is  vested  with  properties  from  time  of  appointment  and  filing 
his  bond,  98. 

assignment  to,  not  necessary  under  the  code  to  vest  either  real 
or  personal  property  in  him,  98. 

accepting  one  trust  may  be  compelled  to  accept  another,  109. 

should  employ  his  own  solicitor  and  counsel,  110. 

as  to  mode  of  bringing  before  the  court  a  receiver  of  one  de- 
fendant appointed  pendente  lite%  112. 

what  he  may  or  may  not  do  without  applying  to  the  court,  113. 

death  o£  works  no  alteration  in  the  order  appointing  him,  134. 

can  apply  to  the  court  for  instructions,  158. 

cannot  take  proceedings  against  another  receiver  without  leave, 
158. 

he  cannot  affect  the  lawful  acts  of  a  corporation  over  whose 
authority  he  is  receiver,  165. 

amount  of  his  security  where  he  is  receiver  of  a  banking  insti- 
tution, 260. 
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RECEIVER— continued. 

a  receiver  of  an  insolvent  banking  association  is  trustee  for 
creditors  and  stockholders,  274. 

as  to  dividends,  275. 

reference  of  claims  against  receivers,  805. 

the  Code  has  not  taken  away  the  right  of  a  judgment  creditor 
under  the  R.  S.  to  commence  action  for  setting  aside  fraud- 
ulent assignment  and  having  a  receiver,  864. 

his  powers  and  restrictions  under  a  judgment  creditor's  bill, 
480. 

is  discharged  where  he  cannot  give  additional  security,  489. 

dying,  his  representative  can  apply  to  account,  524. 

dying  and  appointing  another,  525,  667. 

a  receiver  ought  to  be  personally  served  with  notice  of  applica- 
tion to  discharge  him,  668. 

removing  him  from  a  part  of  a  large  property,  112. 

amending  complaint  after  motion  for  receiver  and  before  argu- 
ment, 672. 

forms  of  prayers  in  a  bill  for  a  receiver,  672. 

allowances  to  him,  642. 

discharging  old  receiver  and  appointing  another,  667. 

his  personal  and  pecuniary  liability,  578. 

filing  inventory  and  accounts  under  the  rules,  609. 

continues  until  discharged  by  order,  668. 

See  also,  under  particular  heads. 
REAL  ESTATE,  as  to  its  being  vested  in  receiver  without  a  deed  or 
assignment,  99  et  seq. 

form  of  transfer  to  a  receiver,  108. 
RECEIPTS  on  paying  dividends,  how  they  had  better  be  taken,  569. 
RECOGNIZANCE  of  old  receiver  not  vacated  until  new  receiver's  secu- 
rity is  approved  and  filed,  668. 
REFERENCE,  general  proceedings  on,  to  appoint  a  receiver,  76. 
REHEARING  not  to  be  had  on  motion  for  a  receiver,  81. 
REINSURE  RISKS,  power  of  receiver  to  do  so,  159. 
RELIGIOUS  CORPORATION,  the  court's  control  over,  165,  804. 
REMOVING  receiver  from  a  part  of  a  large  property,  112. 
RENEWAL  of  lease  by  a  receiver,  124. 
RENT,  receivers  distraining,  126,  129. 

form  of  a  receipt  for,  188. 

receiver  may  use  his  discretion  as  to  when  he  will  distrain,  126. 

in  mortgage  cases,  856. 

a  receiver  appointed  of  rents  where  there  were  trustees  and 
decree,  &c,  which  caused  delay,  527. 
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RENT— continued 

where  a  trustee  of  rents  is  wanted,  the  court  can  appoint  a 
receiver,  585. 

receiver  taking  rent  from  the  assignee  of  a  lease  cannot  revert 
back  to  the  assignor  (original  tenant),  669. 

where  tenants,  from  scarcity,  &&,  cannot  pay  rents,  receiver 
can  petition  for  abatement,  &c ;  and  order  in  such  a  case, 
669,  671. 

a  tenant  purchasing  part  of  a  mortgage  cannot  object  to  mort- 
gagee's application  for  a  receiver,  670. 

where  trustees  of  rents  quarrel ;  receiver  appointed,  671. 

tenant  paying  rent  to  a  party  during  the  appointment  of  a 
new  receiver,  must  pay  over  again,  667. 

And  see  Mortgager  and  Mortgagee. 
REPAIRS,  receivers  not  to  make  repairs  at  their  own  discretion,  117. 

form  of  petition  for  leave  to  make  repairs,  119. 

and  order  thereon,  121. 
REPORT  of  referee  or  master,  appointing  a  receiver,  requires  no  con- 
firmation ;  and  as  to  the  course  to  be  pursued  where  there 
is  an  objection  to  it,  95. 

of  referee  or  master  appointing  a  receiver,  form  o£  96. 

of  receiver  to  fix  shareholders  of  an  insolvent  bank  with  its  lia- 
bilities, 677. 

of  referee  or  master  appointing  receiver  under  a  judgment 
creditor's  bill,  677. 
RISKS  ON  INSURANCE,  power  of  receiver  to  reinsure,  159. 


8. 


SAFETY-FUND  BANK,  receiver  o£  paying  its  circulating  notes,  278. 
SALARIES  OF  PUBLIC  OFFICERS,  as  to  receivers  upon,  57. 
SALE  of  bad  debts  by  receiver,  152. 

of  real  estate  by  receiver  under  judgment  creditor's  bill,  484. 

by  receiver  of  a  judgment  debtor's  property  should  be  reason- 
able in  quantity,  489,  490. 
SECOND  SUIT,  course  to  be  pursued  where  receiver  is  required,  12. 
SEQUESTRATION  where  party  does  not  deliver  property  to  a  receiver, 

144. 
SERVICE  of  order  for  a  receiver,  82. 
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SERVICE— continued. 

to  ground  motion  for  a  receiver  of  the  effects  of  a  limited  part- 
nership, 858. 
SET-OFF  by  a  receiver  of  an  insolvent  bank,  277, 278. 

by  a  debtor  or  bill-holder,  277,  278. 
SHAREHOLDER  of  an  insolvent  bank  can  appeal  against  order  ap- 
portioning its  debts  upon  him,  291. 
SHAREHOLDERS  are  not  the  parties  to  annul  an  act  done  in  excess 
of  authority,  although  the  public  officer  might  interfere,  167. 
SHIP  belonging  to  partners  and  checked  in  her  earnings  by  some  of 

them,  receiver  appointed,  824. 
SOLICITOR  interested  cannot  be  a  receiver,  66. 

to  be  employed  by  receiver  should  not  be  a  solicitor  in  the 
suit,  110. 
SPECIAL  PARTNERSHIP— see  Partnership. 

SPECIE  PAYMENTS  by  banks,  opinions  of  the  justices  of  the  first 
and  second  judicial  districts  in  relation  to  the  provisions  of 
the  act  of  5th  April,  1849,-292,  298. 
STEAMBOAT,  receiver  of,  881. 
STOCKHOLDER,  receiver  not  appointed  on  his  application  against  a 

.director,  62. 
STRANGER  not  allowed  to  appoint  a  receiver,  22. 

not  to  disturb  tenants  after  they  have  attorned,  129. 
SUITS  not  to  be  brought  by  receivers  without  leave,  and  indemnify- 
ing person  whose  name  is  to  be  used  as  plaintiff,  185. 
against  receivers  of  effects  on  the  voluntary  dissolution  of  a 
corporation,  in  such  cases  the  receivers  can  retain  sufficient 
to  meet  costs,  &c,  174. 
SUMMONS  on  a  reference  and  service,  62  et  seq. 

to  examine  party  and  person  as  to  property  intended  to  be 
placed  in  receiver's  hands,  104 
SUPPLEMENTARY  PROCEEDINGS— a  receiver  under  all  or  any  of 
the  supplementary  proceedings,  on  perfecting  his  appoint- 
ment, is  vested  with  the  real  and  personal  property  without 
assignment,  874  et  $eq.y  892. 
44  property,"  under  the  Code  embraces  both  realty  and  per* 

sonalty,  875. 
right  of  judgment  creditor  having  an  execution  returned  un- 
satisfied, §  292  of  Code,  866. 
must  show  affirmatively  by  affidavit  jurisdiction,  and  that  exe- 
cution is  issued  and  returned  unsatisfied,  868. 
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SUPPLEMENTARY  PROCEEDINGS— continued 

where  other  judgment-creditors  have  taken  them,  all  had  better 

have  notice  of  motion  for  a  receiver,  868. 
when  judgment-creditor  acquires  a  lien  on  equitable  interests, 

868. 
judgment-debtor  to  appear  and  be  examined  where  he  has 

refused  to  apply  property  to  satisfy  judgment,  367. 
receiver  appointed  in  such  case  through  a  reference,  869. 
witness  examined,  and  judgment-debtor  also  as  a  witness,  367. 
judgment-debtor  arrested,  and  to  be  examined,  where  there  is 

danger  of  his  leaving  the  State  and  he  has  property  which 

he  unjustly  refuses  to  apply,  867. 
this  arrest  can  be  ordered  by  a  judge,  without  reference  to 

residence,  869. 
and  receiver  can  be  appointed,  369. 
code  contemplates  satisfaction  of  judgment  without  resort  to 

a  receiver,  870. 
order  under  §  297  divests  title  and  vests  it  in  receiver  without 

assignment,  870. 
as  to  receiver  under  §  298, — 870. 

judge  thereunder  is  to  ascertain  whether  any  other  supple- 
mentary proceedings  are  pending  before  appointing  receiver, 

871. 
the  debtor  should  have  notice  of  the  proceedings,  872. 
order  appointing   receiver  under   §298  vests   property  in 

receiver  without  an  assignment,  872. 
no  more  than  one  receiver  under  this  section,  872. 
and  judge  may  forbid  transfer  by  debtor,  372. 
party  or  corporation  having  a  claim  of  right  in  debtor's  prop- 
erty, same  is  to  be  tested  in  an  action  by  receiver  (§  299), 

872,  878. 
§  299  is  to  be  restricted  to  supplementary  proceedings,  874. 
the  issue  of  a  second  execution  is  not  a  waiver  of  proceedings 

under  first  execution,  874. 
receiver  appointed  under  supplementary  proceedings,  without 

any  assignment  to  him,  can  maintain  an  action  to  set  aside 

fraudulent  assignment  by  debtor,  877. 
practice  under  supplementary  proceedings,  878. 
form  of  order  for  a  receiver  under  supplementary  proceedings, 

878. 
receiver's  bond  and  its  form,  880. 
actions  by  the  receiver,  882. 
forms  of  complaint  by  a  receiver,  888,  884  (note  a). 
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SUPPLEMENTARY  PROCEEDINGS— continued. 

notice  to  sell  bad  debts,  890. 

order  to  a  receiver  to  pay  off  a  judgment-debtor,  891. 

cases  under  supplementary  proceedings  should  go  before  a 
referee,  898. 
|  as  to  compelling  receiver  to  pay  dividends,  to  account  and  to 

expedite  collections,  898.  • 

j  as  to  an  extended  receiver  paying  off  the  first  judgment  and 

order  thereon,  894. 

receiver  collecting  enough  to  pay  off  more  than  several  judg- 
ments ;  and  order  to  pay,  894,  895. 
SURCHARGES  on  a  receiver's  passing  his  final  accounts,  688. 
SURETIES  of  a  receiver,  two  or  more,  89. 

substitution  of  names  in  an  amended  proposal  when  not  sat- 
isfactory at  first,  89. 

property  not  to  be  taken  as  a  substitution  for  security  from 
receiver,  89,  599. 
1  as  to  who  and  what  they  should  be,  98,  599. 

practice  where  sureties  are  rejected,  &c,  89,  94. 

plaintiff  a  surety,  94. 

where  a  surety  dies,  98. 

of  infant's  estate,  when  discharged,  555. 

the  privileges  and  liabilities  of  sureties,  599. 
i  a  receiver  must  give  sureties,  599. 

%         they  must  be  within  the  jurisdiction,  even  though  the  assets 
are  not,  599. 

they  are  not  to  be  sued,  until  receiver  is  in  contempt  or  in- 
solvent, 599. 

not  to  be  sued  until  precise  amount  of  deficiency  is  ascertained, 
599,  600. 

they  are  not  liable  beyond  the  amount  of  their  recognizance, 
600. 

the  course  of  proceedings  against  sureties  where  receiver  is  in 
default,  600. 

where  sureties  desire  to  make  good  their  receiver's  defalca- 
tion, 602. 

as  to  what  they  are  to  be  charged  with,  608. 

sureties  can  restrain  receiver  from  taking  money  out  of  court 
until  they  are  paid  their  advances,  608. 

they  cannot  be  discharged  at  their  own  request,  604. 

as  to  vacating  recognizance  in  the  case  of  an  infant's  estate, 
604,  605. 
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SURETIES— continued. 

surety  discharged  on  procuring  another  surety  at  his  own  ex- 
pense, 605. 

surety  becoming  insolvent  the  receiver  is  bound  to  procure  a 
new  or  additional  one ;  and  course  to  be  pursued  if  he  does 
not,  605. 

reference  on  a  charge  of  insolvency  of  a  surety,  606. 

recognizance  put  in  force  and  surety  ready  to  satisfy  amount, 
course  to  be  pursued,  606. 

discharging  receiver  on  his  final  accounting,  and  vacating  sure- 
ties' recognizance,  627  et  $eq. 

recognizance  of  old  receiver  not  discharged  until  new  receiver's 
security  is  approved  and  filed,  668. 
SURROGATE'S  COURT,  as  to  appointing  receiver  while  will  is  con- 
testing there,  50. 
SURPLUS  of  the  effects  of  a  dissolved  corporation  to  be  distributed  on 
petition ;  and  form  of  petition  and  order,  210. 


T. 

TAXES,  corporation  not  paying,  223. 

TENANT,  attorning  to  receiver,  court  becomes  the  landlord,  8. 
refusing  to  attorn  to  receiver,  128. 

not  to  be  disturbed  by  strangers  after  attornment,  129.     * 
not  favored  where  he  is  in  arrear  with  his  rent  on  lease 

granted  by  receiver,  129. 
bound  to  pay  rent  to  new  receiver  on  death  of  old  one,  and 

should  retain  rents  till  new  appointment,  138, 184. 
rescuing  a  distress,  134. 
as  to  his  paying  rent  to  a  third  party  in  receipt  of  rents  before 

receiver  appointed,  135. 
receiver  cannot  become  a  tenant  of  lands  over  which  he  has 

been  appointed,  135. 
using  or  threatening  violence  to  a  receiver,  will  be  attached, 

184. 
not  to  be  attached  for  paying  rent  to  person  whose  right  is  in 

question,  course  to  be  pursued,  184. 
paying  rent  to  a  party  during  the  appointment  of  a  new 

receiver,  must  pay  over  again,  667. 
receiver  taking  rent  from  the  assignee  of  a  lease  cannot  revert 

back  to  the  assignor  (original  tenant),  669. 
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TENANT— continued. 

where  tenants,  from  scarcity,  &c,  cannot  pay  rents,  receiver 
can  petition  for  abatement;  and,  order  in  such  a  case,  669,671. 
a  tenant  purchasing  part  of  a  mortgage  cannot  object  to  mort- 
gagee's application  for  a  receiver,  670. 
receiver  allowed  to  employ  poor  tenants  in  times  of  distress, 
671. 
TENANT  IN  COMMON,  no  receiver  unless  in  a  very  gross  case,  42. 
security  required,  or  a  receiver,  558. 
in  appointing  a  receiver,  court  proceeds  no  further  on  tenant's 

equitable  than  on  his  legal  rights,  558. 
where  there  has  been  improper  management  by  one  tenant  in 
common,  and  reservation  of  rents,  but  not  amounting  to 
exclusion,  558. 
where  one  tenant  in  common  prejudices  the  interest  of  the 

other,  559. 
where  the  estate  in  common  is  equitable,  561. 
receiver  appointed  for  infant   tenants  in  common  not  dis- 
charged on  their  coming  of  age,  561. 
receiver  granted  of  moiety  claimed  by  plaintiff  as  tenant  in 
common  with  defendant  who  was  in  possession  of  the  whole, 
561. 
THIRD  PERSONS'  rights  not  divested  unnecessarily,  11. 
TIMBER,  power  of  receiver  to  sell,  161. 
TITLE  DEEDS,  where  party  makes  default  in  producing  title  deeds, 

receiver  appointed,  671. 
TOLLS  not  imposed,  no  receiver,  47. 
TRADE,  as  to  receivers  carrying  it  on,  148. 
TRANSFER  of  real  estate  to  a  receiver,  form  of;  108. 
TRUSTEE  with  power  of  sale  to  pay  debts,  no  receiver  against,  85. 
pending  his  removal,  no  receiver,  85. 
corporators  under  a  grant,  no  receivers  against,  86. 
mixing  funds  with  his  own,  no  receiver,  49. 
had  better' not  be  a  receiver,  72. 

a  receiver  appointed  of  rents  where  there  must  be  a  delay,  527. 
as  to  a  receiver  on  a  charge  of  exclusion,  531. 
mixing  trust  funds  with  his  own,  584. 

while  trustee  of  rents  is  wanted,  the  court  will  appoint  a  re- 
ceiver, 885. 
receiver  not  appointed  merely  because  it  can  do  no  harm,  still 
less  against  a  trustee  appointed  by  a  testator,  585. 
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TRUSTEE— continued 

a  receiver  refused  against  a  corporation  of  money  held  for  pau- 
per purposes,  536. 
where  trustees  of  rents  quarrel  and  such  rents  thereby  get  in 
arrear,  receiver  appointed,  671. 


u. 


UNCLAIMED  DIVIDENDS  of  a  dissolved  corporation  to  be  paid  into 
court ;  and  petition  and  order  to  effect  the  same,  218  et  *eq. 

USURY,  receiver  of  a  corporation  cannot,  now,  interpose  usury,  141, 
166. 

UTILITY  of  a  receiver,  2. 


V. 

VENDOR  AND  PURCHASER,  552. 

receiver  appointed  where  a  purchaser  can  be  compelled  to  exe- 
cute a  contract,  552. 

a  right  to  rents  and  profits  will  be  protected  although  a  receiver 
may  be  appointed,  552. 

it  is  done  before  as  well  as  after  answer,  552. 

appointed  during  a  suit  where  delay  might  take  place,  553. 

receiver  appointed  where  mortgage  money  received  and  no 
mortgage  executed,  558. 

ditto  where  party  goes  into  possession,  but  afterwards  refuses 
to  perform  covenants,  553. 

ditto  where  a  party  refuses  to  pay  purchase  money,  552,  553. 

where  lands  ought  to  have  been  put  in  settlement,  receiver 
appointed,  558. 

where  purchaser  is  discharged  in  order  that  rents  may  be 
applied  in  discharge  of  his  interest  and  costs,  554. 

receiver  appointed  on  gross  inadequacy  of  price,  554, 555. 

where  purchaser  can  go  into  possession  and  he  asks  to  do  so, 
but  does  not,  and  the  expense  of  a  receiver  is  caused,  his 
fees  will  have  to  come  out  of  his  rents,  557. 

where  a  receiver  has  been  appointed  and  purchaser  completes 
title,  such  receiver  is  his  receiver,  557. 
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VOLUNTARY  DISSOLUTION  of  a  corporation,  168. 
And  see  Corporation. 


WASTE,  there  must  be  gross  fraud  to  allow  of  a  receiver  in  a  case  of 
waste,  561,  562. 
heir  in  possession  committing  waste  by  cutting  timber,  568. 
course  to  be  pursued  by  a  receiver  where  waste  has  been 

committed  on  an  estate  under  his  charge,  568. 
injunction  granted  on  application  of  receiver  to  restrain  tenant 
from  quarrying  private  road  common  to  all  the  tenants,  564. 
WILL  CONTESTING,  50. 

mortgagee  not  entitled  to  rents  in  the  hands  of  a  receiver 
where  the  will  is  contesting,  860. 
WITNESSES  to  ascertain  amount,  &c,  of  property  which  is  to  go  into 

a  receiver's  hands,  90. 
WRIT  of  assistance  can  be  obtained  by  a  receiver,  148. 
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A. 


ACCOUNTS,  notice  of  presenting,  by  receivers  on  voluntary  dissolu- 
tion of  corporation,  215. 

receiver's  annual,  617. 

report  on  receiver  passing  his  final  account,  655. 
ACTION  by  receiver,  precedent  for  a  complaint  under  the  Code,  888. 
ADMINISTRATOR,  order  for  receiver  against  same,  528. 
ADVERTISEMENT  of  sale  of  bad  debts,  155. 

of  first  dividend  by  receivers  of  a  dissolved  corporation,  202. 

of  second  and  final  by  ditto,  208. 

for  distribution  of  surplus,  214. 

•  to  stockholders,  &c.,  of  proceeding  under  order  of  reference, 
685. 
AFFIDAVIT  of  rental,  90. 

of  justification  for  sureties  in  bond,  92. 

of  inventory  and  of  deposit  of  books,  &c,  with  referee,  682. 

by  creditor  of  insolvent  bank,  that  its  officers  be  restrained 
from  exercising  its  corporate  rights,  682. 
ANSWER,  by  receiver,  to  interrogatories,  684. 
ASSIGNMENT  to  a  receiver  of  stock  in  trade,  &c.,  101. 
ATTORNMENT  by  tenant  to  receiver,  127. 


B. 


BAD  DEBTS,  petition  to  sell,  152. 

advertisement  of  sale  of,  155. 
BANK  insolvent  or  violating  charter,  petition  against  same,  256. 

order  thereon,  259. 
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BOND  of  receiver,  91. 

of  receivers  of  the  effects  of  a  corporation  on  a  voluntary  dis- 
solution, 192. 
of  receiver  under  supplementary  proceedings,  880. 


c. 


CHARGES,  petition  to  bring  before  court  charges  claimed  by  receiver 

and  disallowed  by  referee,  658. 
COLLIERY,  order  for  manager  and  receiver,  344. 
COMPLAINT  by  receiver  under  the  Code,  383. 

against  Bank  of  New  York  for  its  dissolution  and  to  restrain 
its  officers  from  exercising  its  corporate  powers,  707. 
CONSENT  by  defendant  to  have  plaintiff  paid,  499. 

by  defendant  to  have  plaintiffs  paid,  502. 
CORPORATION,  petition  for  a  voluntary  dissolution,  with  jurat  and 
schedules  to  same,  178. 

receiver's  bond,  192. 

notice  of  appointment,  194. 

notice  of  a  general  meeting,  195. 

petition  to  make  a  first  dividend,  197. 

advertisement  of  dividend  by  receivers,  202. 

notice  of  sale  of  bad  debts  of  corporation  by  receiver,  203. 

petition  for  a  second  and  final  dividend,  204. 

order  for  such  second  dividend,  207. 

advertisement  of  same,  208. 

petition  for  distribution  of  surplus,  210. 

order  to  be  entered  on  same,  212. 

advertisement  of  such  surplus,  214. 

notice  of  receivers  presenting  accounts,  215. 

order  of  reference  to  take  same,  216. 

order  of  confirmation,  on  the  report  coming  in,  217. 

order  of  petition  for  unclaimed  dividends,  219. 

petition  where  a  corporation  has  a  judgment  against  them, 
with  an  execution  unsatisfied,  229. 

additional  jurat  to  such  petition,  235. 

order  on  such  petition,  236. 
CREDITORS,  petition  to  distribute  dividend  amongst  same,  566. 

order  to  distribute  dividend  amongst,  567. 


756  INDEX. 


D. 


DEBTS,  notice  of  sale  of  bad  debts  of  corporation,  203. 

ditto  of  desperate,  890. 
DECREE  or  order  dissolving  a  corporation  on  a  voluntary  application, 

184. 
DISSOLUTION,  voluntary,  of  a  corporation.     Petition,  jurat,  and 

schedules,  178. 
DIVIDEND,  petition  by  receivers  of  a  corporation,  dissolved  on  a  vol- 
untary dissolution,  to  make  a  first  dividend,  197. 

order  for  same,  200. 

notice  of  payment,  202. 

petition  for  second  dividend  by  receivers,  204. 

order  for  such  second  dividend,  207. 

advertisement  for  paying  same,  208. 

petition  for  dividend  of  surplus  funds,  210. 

order  for,  212. 

advertisement  of,  214. 

petition  to  distribute  amongst  creditors  of  a  partnership,  566. 

order  to  distribute,  567. 


E. 


EXECUTOR,  order  for  receiver  against  same,  528. 


G. 


GENERAL  MEETING,  notice  of,  by  receivers  of  the  estate  of  corpo- 
rations dissolved  by  voluntary  application,  195. 


I. 


INJUNCTION,  temporary,  order  for,  against  insolvent  bank,  265. 

» 

order  for  permanent  against  ditto,  267. 
INSOLVENT  BANE,  affidavit  by  creditor  to  restrain  officers  from 
exercising  its  corporate  rights,  682. 
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INSOLVENT  FANK— continued. 

order  granted  on  same  to  show  cause,  688. 
INSURANCE  COMPANY,  petition  against  same  when  insolvent  or 
violating  its  charter,  256. 

order  thereon,  259. 
INTERROGATORIES  for  receiver  for  his  final  accounting  and  dis- 
charge, 638. 

receiver's  answer  to  same,  684. 
INVENTORY,  receiver's  form  of,  real  estate,  614. 

since  receiver's  appointment,  628.  • 

j. 

JUDGMENT  against  a  corporation  with   an  execution   unsatisfied, 
petition  for  sequestration  of  property,  229. 
additional  jurat  to  such  petition,  286. 
order  on  such  petition,  286. 
order  for  receiver  to  pay  off  same,  891. 
order  for  an  extended  receiver  to  pay  off  the  first  judgment 

and  to  continue  his  duties,  894.     * 
order  for  an  extended  receiver  to  pay  off  several  judgments, 

according  to  priority,  395. 
order  to  pay,  on  consent  of  defendant,  500. 
JUDGMENT-DEBTOR,  petition  hy  receiver  to  sell' real  estate  of,  484. 

order  for  receiver  against  same,  494. 
JURAT,  to  petition  for  voluntary  dissolution  of  a  corporation,  181. 

additional  to  a  petition  where  a  corporation  has  a  judgment 
against  them  with  an  execution  unsatisfied,  235. 


LIMITED  PARTNERSHIP,  order  for  a  receiver  of  the  effects,  854. 
LUNATIC,  petition  to  pass  accounts  of  committee,  547. 


N. 

NOTICE  by  receivers  on  the  voluntary  dissolution  of  a  corporation,  of 
their  appointment,  194. 
of  a  general  meeting  by  ditto,  195. 
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NOTICE— continued. 

of  sale  of  bad  debts  of  corporation,  209. 

of  a  first  dividend,  202. 

of  a  second  and  final,  208. 

of  distribution  of  surplus,  214. 

of  accounting  by  receivers  of  a  dissolved  corporation,  215. 

of  sale  of  desperate  debts,  890. 


o. 

ORDER  on  receiver's  petition  for  repairs,  121. 

of  reference  as  to  renewal  of  tenant's  lease,  126. 

on  petition  to  sue,  139. 

to  sell  bad  debts,  154. 

on  petition  for  voluntary  dissolution  of  a  corporation,  188. 

or  decree  for  such  dissolution,  184. 

confirming  report  on  dissolution  of  corporation  and  appointing 
receivers,  187. 

on  petition  for  first  dividend  by  receivers,  200. 

on  petition  for  second  and  final  dividend,  207. 

on  petition  for  distribution  of  surplus,  212. 

of  reference  on  receivers  accounting,  216. 

of  confirmation,  on  the  coming  in  of  report,  217. 

on  petition  for  unclaimed  dividends,  219. 

on  petition  where  a  corporation  has  a  judgment  against  them, 
with  an  execution  unsatisfied,  236. 

on  petition  that  insolvent  bank  show  cause  why  injunction 
and  receiver  should  not  be  granted,  &c,  259. 

of  reference  for  a  receiver  of  ditto  and  continuing  injunction, 
265. 

for  receivers  and  permanent  injunction,  267. 

of  reference  and  to  appoint  receiver  against  insolvent  partner- 
ship, 841. 

for  receiver  and  manager  of  colliery,  841. 

for  receiver  in  a  case  of  limited  partnership,  854. 

for  a  receiver  under  supplementary  proceedings,  878. 

for  a  receiver  to  pay  off  a  judgment  debtor,  391. 

for  an  extended  receiver  to  pay  off  the  first  judgment  and  to 
continue  his  duties,  394. 

for  an  extended  receiver  to  pay  off  several  judgments,  accord- 
ing to  priority,  895. 
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ORDER— continued. 

on  petition  for  receiver  to  sell  real  estate  of  a  judgment  debtor, 

486. 
for  a  receiver  w^iere  the  judgment  debtor  does  not  consent, 

494. 
for  receiver  to  pay  judgment  creditor  on  consent  of  defendant, 

500. 
of  reference  on  petition  to  ascertain  priorities,  508. 
on  report  of  priorities,  509. 

for  a  receiver  over  an  executor  or  administrator,  528. 
to  compel  receiver  to  account,  626. 

on  petition  discharging  receiver  after  accounts  passed,  680. 
on  petition  by  executor  or  administrator  of  receiver  to  pass 

accounts,  638. 
on  petition  by  receiver  for  his  discharge,  he  having  to  leave 

for  Europe  on  his  private  business,  665. 
on  affidavit  to  show  cause  why  injunction  should  not  issue 

restraining  insolvent  tank  officers  from  exercising  its  cor- 
porate rights,  688. 
for  publication  against  stockholders,  684. 
of  apportionment  and  assessment  on  the  stockholders  for  the 

debts  and  liabilities  of  a  bank,  702. 


PARTNERSHIP,  order  for  a  receiver,  841. 

order  for  receiver  of  the  effects  of  a  limited  partnership,  854. 
PETITION  to  repair,  by  receiver,  119. 

to  sue,  187. 

to  sell  bad  debts,  152. 

for  the  voluntary  dissolution  of  a  corporation  and  order  there- 
on, 178. 

for  receivers  to  make  a  first  dividend,  197. 

order  on,  200. 

for  second  and  final  dividend,  204. 

order  on,  207. 

advertisement  of  same,  208. 

to  distribute  surplus  funds  of  corporation,  210. 

order  to  be  entered  thereon,  212. 

advertisement,  214. 

order  on,  for  unclaimed  dividends,  219. 
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PETITION— continued. 

where  a  corporation  has  a  judgment  against  them  with  an 
execution  unsatisfied,  229. 

order  on  same,  286.  # 

against  an  insolvent  bank  or  insurance  company,  256. 

of  receiver  to  sell  real  estate  of  a  judgment  debtor,  484. 

to  ascertain  priorities,  504. 

order  on  same,  508. 

report  on  same,  509. 

to  pass  accounts  of  committee  of  lunatic,  547. 

to  distribute  dividend  against  creditors,  567. 

to  pass  accounts  and  be  discharged,  628. 

by  executor  or  administrator  of  receiver  to  pass  accounts,  636. 

to  bring  before  court  charges  claimed  by  receiver  and  dis- 
allowed by  referee,  658. 

by  receiver  for  his  discharge,  having  to  leave  this  country  on 
his  own  affairs,  661. 
PRAYER  for  a  receiver,  672. 

for  a  receiver  in  complaint  by  creditors  against  executor  of  a 
debtor  who  died  at  sea,  672. 

for  a  receiver  in  a  bill  by  legatees  against  executors  in  trust, 
where  misapplication  of  property  is  charged,  678. 
PRIORITY,  petition  to  ascertain  same,  504. 

order  on  same,  508. 

report  on  same,  509. 
PROPOSAL  for  a  receiver,  88.  ' 


R. 


RECEIPT  on  payment  of  rent,  188. 
RECEIVER,  bond  of,  91. 

bond  of,  under  supplementary  proceedings,  880. 

order  for,  to  pay  off  judgment  creditor,  891. 

petition  by,  to  sell  real  estate  of  a  judgment  debtor,  484. 

order  for,  where  the  judgment  debtor  does  not  consent^  494. 
REFERENCE,  order  of,  on  receivers  of  dissolved  corporation  account- 
ing, 216. 
RENT,  receipt  for,  188. 
REPORT  of  appointment  of  receiver,  96. 

on  receiver  passing  his  final  account,  655. 
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REPORT— continued. 

of  a  receiver  to  ground  motion  for  a  reference  in  order  to  fix 

the  liability  and  assess  shareholders  for  debts  due  by  a 

bank,  677.     , 
schedule  to  same,  682. 


SALE  of  bad  debts,  15S. 

SCHEDULES  to  petition  for  voluntary  dissolution  of  a  corporation, 

181. 
SHAREHOLDERS,  report  of  a  receiver  to  ground  motion  for  a  refer- 
ence in  order  to  fix  the  liability  and  assess  same  for  debts 
duo  by  a  bank,  676. 
schedule  to  same,  682. 
affidavit  thereto,  662. 
SUPPLEMENTARY  PROCEEDINGS,  order  foraroceiverunde/same, 
378. 
receiver's  bond  under,  360. 
complaint  by  a  receiver,  383.  . 

(And  different  titles.) 
SURETIES,  affidavit  of  justiacation  by,  82. 


TENANT,  attornment  to  receiver,  127. 
TRANSFER  of  real  estate  to  receiver,  1 
49 
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